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Tht  liwtl«ut»4iM  ammptMi  to  okliin  tti*  bMt  origiiMl 
eony  avaiidMa  for  f ilminfl.  pJUirai  of  Ihis  copy  «»hMi 
may  IM  liiMioaraphicaily  uniqwa,  which  may  altar  any 
of  tha  imagat  in  tha  reproduction,  or  which  liiay 
lignificmtly  changa  tha  UMial  method  of  filming,  aw; 
chacfcad  balow.     '   . 


□  CohMirad  oawah/ 
Couvartura  da  coulaur 

□  Covart  damagMi/ 
Couvartura  andommagia 

□  Covars  raitorad  and/or  laminatad/ 
Couvartura  ractaurlo  at/ou  paWcuita 

*       -■ 

□  Covar  titia  in|iing/ 
U  titfv  da  eoAMTtura  manqua 
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CokHirad  mapi/ 

Cartas  gtegraphiqulf  an  iwulaur 


□  ColowMl  inlr(i.a.  othar  than  bhia  or  Mack)/ 
Encra  da  coulaur  (i.a.  autre  qua  Uaue  oiu  noira) 

□  Coloured  ptatai  and/or  illuttratiom/ 
PlanehM  ciAmi  MlMtrationt  en  coideur 

□  Bound  with  other  malarial/ 
ReM  avec  d'autres  docunMnti 


0Ti^t  binding  may  cauM  ihi^Mn  or  dhtortion 
along  interior  margin/ 

La  reliura  terrfa  peut  cauiar  de  I'ombra  ou  de  la 
distonion  la  long  da  la  marie  intiriaura 


□  Blank  leaves 
within  than 


text.  Whenever  possible,  these  have 


been  omitasd  from  filming/ 
II  se  peut  que  certaines  pages  blenches  i^outto 
IMS  d'une  rastMiration  apparaissent  dans  le  texte. 
ntais,  torsqua  cdeiiaii  poeiible.  ces  pages  n'ont 
pasMfilmies.  < 
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L'Institut  a  microfihnA  la  meilleur  exem^iire  qu'il 
luieM  possible  deseproeuirer.  Les  diteils  de  eet 
emmplaire  qui  sont  peut-«tre  uniques  du  point  de  vue 
biMiographique.  qui  peuvent  modifier  une  hnage 
reproduita,  ou  qui  peuvent  exiger  une  modificetion 
dens  le  mMiode  normale  de  f  ibnage  sbnf  indiqu4s 
ci  dessous.  -V 

.  r~~l  Coloured  peges/ 
L-J  Pisges  de  cot(tour 
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□  Pages  restored  end/or  Jeminatad/ 
Pega>  nstaurtes  et/«rHli 
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disoMowed,  anmed  or  fbxad/ 
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Pieges  datachies 


0Showthrough/ 
Transperence 

OQwHityitf  print  varies/   » 
Qualiti  inigala  de  llmprwskm 

□  Continuous  pagination/ 
Paghietion  continue  > 

0ln(Qludes  index(es)/  ;     > 
Cdmpiend  un  <des)  index 
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Title  on  header  taken  frorn:/ 
la  titra  da  I'an-tHe  provient: 

Title  page  of  issue/ 

titredelalivraison 
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□  Ceptidik^of  issue/: 
Titra  de  dipart  de  to  livralson 

I 1  Meithead/ 

I 1  0*n*rh|ue  (pWodlquei)  de  la  livralson 
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TMs  item  is  fibned  at  the  reduction  ratio  checked  behiwA?^  ^ 
Ce  document  est  fikni  au  taux  de  rtducthm  kidiqu*  d^aesous. 
lOX  14X  18X 


Th«  Qopv  fHrffld  h«r«  hat  bMn  raproducMi  thanks 
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Lai  Library, 

Unlvwrsfty  of  Vostom  Ontario. 

Tha  imagaa  appaaring  hara  ara  tha  bast  quaiitv 
possibia  eoiifidaring  tha  condition  and  lagibility 
of  tha  origrni(eopv  and  in  liaaping  with  tha 
filming  eontraet  apaciflcationa. 


Original  eopias  in  printad  papar  eovars  ara  fllmad 
baginning  with  tha  front  covar  and  anding  on 
tha  iaat  paga  with  a  printad  or  iHuatratad  impraa- 
sion.  or  tha  bacic  covar  whan  appropriata.  All 
otiMroriginal  copiaa  ara  fllmad  baginninfl  on  tha 
firstiQiga  with  a  printad  or  IHuatratad  impraa- 
alon.  and  anding  on  tha  Iaat  paga  with  a  printad 
or  IHuatratad  imprassion.  , 


Tha  last  racordad  frama  on  aach  microAcho  '•    ' 
shall  contain  tha  symbol  *i^  (maaning  "CON- 
TINUED"), or  tha  symbol  V  (moaning  "END"), 
whichavar'kpplias.       . 

Mapa.  plataa,  charts,  ate.,  may  bo  fUmad  at 
diffarant  raduction  ratio's.  Thosa  too  larga  to  ba 
antiraiy  inciudad  in  ona'axpoaura  wtm  fllmad 
baginning  in,tha  uppar  laft  hand  cornar.  iaft  to 
.right  and  top  to  bottom,  aa  many-framaa  aa 
raquirad.  Tha  foilowiqg  diagrama  illustrata  tha 
mathod: 


V-P'f. 


1 
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Um  Library, 

Unlvortlty  of  Moatom  Ontario.  , 

Las  imagas  suivantas  ont  *t*  raprpduitas  avsc  la 
plus  grsnd  soin,  compta  tanu  da  )a  condttion  st 
da  la  nattat*  da  I'axamplaira  film*,  at  mn 
eonformM  avac  laa  conditiona  du  contrat  da 
fllmaga. 

Laa  aaamplairaa  ortg|naux  dont  la  couvartura  •n 
papiar.aat  tmprim|f,s6nt  fUmte  an  commandant 
par  la  pramiar  piM  at  an  tarminant  s6it  par  la 
darnlAra  paga  quf^omporta  una  amprainta 
d'fmprassion  ou  d^ustratibn,  .soit  par  la  sacond 
,  plat,  salon  la.eal^Toua  laa  autras  axamplairos 
originauk  sont  filnMs  sn  comman9ant  par  la 
praniiAra  paga  qui  compfirtouno  amprainta 
d'impraasion  ou  d'iilustration  at  w  tarminan^par 
la  darni*ra,paga  qui  comporto  una  taila 
ampralnt^;.  "" 


iln  daa  symboioa  suivanta  apparaftra  sur  la* 
darniira  imaga  da  chaqua  microlicha.  salon  la 
cas:  la  symbols  -^  signifia  "A  SUIVRE".  la 
symbols  ▼  signif is  "FIN". 
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Lss  eartaa.  planchas,  tablaaux,  ate.  pauvant  Atra 
filmAa  A  das  taux  da  rAduction  diff Arants. 
Lorsqua  la  documant  aat  trap  grsnd  pour  Atra 
raproduJt  an  un  saul  clichA.  il  ast  filmA  A  partir 
da  I'angia  supAriaur  gaucha.  da  gaucha  A  droita. 
at  da  hAut  an  baa.  an  pranant  la  nombra 

imagaa  nAcaaaaira.  Laa  diaprammas  sulvsnts 
lllkstrant  la  mAthoda.         # 
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The  Hon.  ^m  ANIOINE  A^kfi  jpORION,  Kt.,  Chief  Justice. 
"         SAMUEL  CCJI^VaLLIS  MONK.        "j 

ULRIC  jbSEPk'  TESSIER,  /       i 

"         ALEXANDER  CROSS, 
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LOUIS  FRANCOIS  GEORGES  BABY, 
"         L.  RUGGLES  CHURCH,  / 
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Puiske 
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Attorn^  GenefiU. 
The  Hon.  H.  MERGJER,  Q.C. 
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Seiiator  General :        \ 
The  Hon.  G.  DUHAMEJ.,  Q.C. 


Clerk  of  AppeaU  : 
L.    W..  MARC  HAND. 
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Allan  et  al.  &  Pratt 1,322 

Allen  ^  Merchants   Marine 

Insurance  Co 2i>3 

Archambault,  Jodoin  & 1 

Archambault  &  Lalonde. ...  486 

Baker  et  al.,  Schwob  & 191 

Banque  du  Peuple,  The  Ex- 
change Bank  of  Canada  &  23^ 
Banque     Nationale     (La), 

Beckett  & 214 

Barnard  &  Molsdn 848 

Bajrlis,  Foster  & 421 

fieaudry  &  Courcetles  Che-     ' ' 

valier 169 

Beaudry  &  Dunlop 278 

'  ^ketf  &  La  Banque  Na- 
tionale   214 

Beckett  &  Merchants  Bank 

of  Canada w.  381 

Berthiaume,  iP«^.  v 143 

Blondin  &  Lizotte. 496 

Boxer  v.  Judah.... 320 

Bradstreet,  Girard  &  *i9 

Bradstreet  Company  &  Cars- 
ley 83 

Brewster  &  Mongeon 20 

Brunette  et  vir,  Fraser  & ...  310 
Burroughs  &  Wells 492 

Cadieux,  Capadian  Pacific 

Ejr.  Co.  & 315 

Canadian   Pacjfic    Railway 
Co.  &  Cadieux..... 315 

Canadian  Pacific  Ry.  Co.  & 
.    Chalifoux...; 324 

Carle,   Exchange    Bank  of 
Canada  & 61 

Carsley,  Bradstreet  Co.  &    83 

Chalifoux,  C.  P.  R.  Co.  &  324 

Chausi^,  Stepho^  &..« 210 
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Cit6  de  Montreal,  Joyce  &  200 

CiU  de  Montr<:al,  La  Com- 
pagnie  de  Navigation 
de  Longueuil  Si.... 112 

Cleveland^  Exchange  Bank    30 
,,  <^ommis8aires  d'Ecole  d'Ho- 

'  chelaga  &  Montreal  Ab- 
attoirs Co I. 116 

Compa^pie  (La)  de  Navi- 
gation de  Longueuil  & 
La  Cit6  de  Montreal,  & 
Taillon 112 

Comt6  d'Yamaska  &  Duro- 

Corporation  de  la  pilroisse 
deSt-Aim^,  Massue&.  319 

Corporation  de  St.  Aim^, 
Massue& 263 

Corporation  du  Comtd  d'Ya- 
maska &  Ehirocher 219 

Corporation  Episcopate  C. 
R.  da  diocese  de  St. 
Hyacinthe  &  E.  T. 
Bank 226 

Corporation  of  Sherbrooke  & 
Sltort ; 60 

Cot6,  Pinkerton  & laS 

Courcelles  Chevalier,  Beau- 
dry  & 169 

DeBellefeuille&I)esmarteau  303 
Denoon  et  al.,  Marchildon  &  12 
Desmarteau,De  Bellefeuille&  303 
Diocese  de  St.  Hyacinthe  & 

ET-  Bank..... 226 

Dorion  &  Dorion ...  165 

Dougalletal.,  >IcLeish  V...  313 

Downie,  Reg.  v ......  360 

Pufresne,  Webster  &. 43 

Dunlop^ Beaudry  &.....,....  218 
Durocher,  La  Corporation 

du  Comti  d'Yamaska  S(  210 
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EoHterii  Towniihips  Hank,  I  a 
-Corp.  EpiicMpale  C.  K.  du 

dioc^M   de    St.    HyA- 

cinthe  Sc 22ft 

EvanN,  Skclton  &.. ...  32fi 

Exchange  Dank  of  Canada 

&  C«rle 61 

Kxchange  Bank  of  Canada, 

Cleveland  & 80 

Exchange  Hank  of  Canada, 

Guodall&. 430 

Exchange  Hank  of  Canada 

Ik  I A  Hanque  du  Feuple  23! 

Foster  &  Haylia 42l! 

Fostcr,Ulster  Spinning  Co.&  396| 

Fournier,  l..eger  j(c 1241 

Eraser  &  Brunette... ,« 310| 

Gendron,- Taylor  & 38 

Gilbert  et  al.,  Oilman  & 402 

Gillespie,  Stephens  & 16*7 

Gilman  &  Gilbert  et  al 402 

Gilmour&  Faradis 449 

Girard  &  Hradstreet 09 

Goodall  &  Exchange  Bank 

of  Canada 430 

Griffin  &  Merrill  et  al 130 

Grbth^  &  Saunders 208 

Jeffery  &  Webb l47 

Jodoin  &  Archambault 1 

Joyce  &  La  Cit^dcMontr^  200 
Judah,  Boxerv 320 

Lalonde,  Archambault  &.T. .  -486 
Lancashire    Ins.  Co.,  The 
Rasconi  Manufacturing 

Co.& .....;  3|1 

L«ger  &  Foumier .^124 

I^may,  St.  Lawrence  Steam 

Navigation  Co.  & 214 

Lizotte,  Blondin  & 496 

Longueuil,   La  Compagnie 
de  Navigation  de  &  La 
Citi  de  Montreal.......  172 

Lowrey  et  al.  &  Routh 364 
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McGillivray  &  Watt 249 

McLeish  V.  Dougall  et.al...  313 
Marchildon  &  Denoon  et  al.    12 


Massu«  k  Ia  Corporation 
de  la  Paroissc  de  St- 

Aim« iOB,M9 

Merchants  Hank  of  Canada, 

Hwk«;,^t& 381 

Merchants  Marine  Ins.  Co., 

Allen «r 293 

Merrill  et  al.,  Griffin  8c 130 

Molson,  Hamard  Si 848 

Mongeon,  Hrewster  & 20 

Montreal  Abattoirs  Co.,  tcs 
Cpmmissaires  d'Ecole 
d'Hochcla«a  &..... 116 

O'Brien  &  Semple!.. 56 

Ouimet  dit  Bastien,  T«ss«  A.  810 

Paradis,  Gilmour  & 449 

Paul  et  al.,  Ross  & 299 

Pinkerton  et  al.  &  Coti.  ...  133 

Pratt,  Allan  et  al.& 7,322 

Prendergast,  Shea  & 439 

Rasconi  Woolen  and  Cotton 
Manufaclufing  Co.  v. 
The  Lancashire  Ins.  Co.  317- 

Reg.  V.  Berthiaume 143 

Reg.  .V.  Downje 860 

Ross  k  Paul  et  al 299 

Routh,  Lowrey  & 864 

Saunders,  Groth« & 208 

Schwob  &  Baker  et  al '  191 

St.  Hyacinthe,  Diocdsede& 
The  Eastern  Townships 

Bank 225 

St.  Lawrence  Steam  Naviga- 
tion C6.  &  Leidav 214 

St.  Aim^  (Corp:  de  la  pa- 
roisse  de),Ma8sue  &  268, 319 

^hlbach  &  Stevenson.. 391 

Semple,  O'Brien  & 55 

Shea  &  Prendergast 439 

Sherbrooke   (Corp.  of)  & 

Short...... :.,....    50 

Short,Corp.of  Sherbn)oke&    50 

Skelton  &  Evans.... 825 

Stephens  &  Chaiiss^. 270 

Stephens  &  Gillespie.........  167 

Stevenson,  Sehlbach  &......  891 
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Taylor  et  al.  &  Gendron ....     88 
Taas4  v.  Ouimet  dit  Bastien  312 

Uliter  Spinning  Co.  k  Potter  396 

Waldron  &  White 875 

Watt,  McGillivray  & 249 

Webb,  Jeffery& 147 


Webster  et  al.  Sc  Dufretne 

etal 41 

Wells,  Burroughs  Ac 492 

White,  Waldron  Sc 376 

Yanuska,La  Corp.du  Coint4 
d'  &  Durucher 219 


Th«  Mode  of  Citation  of  Uie  VohimM  in  theTwoSerieaortheMoMTRHAL 
Law  RaroHTB,  for  1887,  is  H  follows:— 

In  the  Queen's  Beikh  Sertee, 
M.  I^  K,  3  Q.  B. 

In  the  Superior  Court  Series, 
M.  L>  R.,  3  Si  C. 
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Arnutronf  «.  NoH>i«rn  Imnnno*  Oo. . . .4  Lag.  News,  77 1  '*  199 

B»i.(iiiX  .l'il.M;h«l«KB  "  M.  I'. A  U.  Hail'ytb..  M.  L.  K..  |  &  C,  180. . . . .  .r      M 

liMKjiM  JM;i(Ufl»-<'«rti«r  A  OkHvI* 19  L'.  (.'.J.  iOQ.' ..j^ ,  810 

liiMinUily  V.  t«pp«n <. 5  BlMkrortl.497 101 

IkiiU.IlartronlIna.Oo 1  Leg.  News,  100../. 296 

Bonacinav.  Bonadna...... ......  »>....4  L.  p.  J.  148.^ 877 

»t 
886 
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Uraiuitt).  Bowlby....  ...r.....c.A>....S  9-  ^  Ad 

Hriglit, Ex  part* L.R.,10Ch.D.  866. 

Beodi««.Gowao ,.. f"7  L.  C.  J.96 

BulUTloblnaon '....* 24  Law  J.  Ex.  164.. 

Burland  A  I^rodiuc.t 12  L.C.  J.  298. ...V. 
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Qirtlay  K  Th«  Braditreat Co .ML  L.  11,2  8. C. 89 

Clayton'e  Oaaa 1  Me«l  vale,  606. 

Collott«».r4uiler........ 18-Cai^eiap.  Ct  Rap  863 

Cuni|>aKiiie  du  (Thamin  de  F«  Cantral  A 

liagendi*....     .....  ...U  Q,L.R.  106 

Gorneil  c  Liverpool  A  London  Ina.  Qlr?-.  •  14  U  C.  J.  286. .' .,. 8B8 

Corporation  de  la  Paroiua  de  Hk  JAruair 

hmv.Quinn...t.. 8UC.J.284 120 


101 
84 

140 

83 


Doyla  <fr  Qaudatti^v^ S^^^ 20  L.  C  J.  184......' 33 

pudley  A  DarlingTr?!?...  ) M.  L.  B.,  2  Q.  B.  488...... 

Edmonatona  AChilda.... .2L.CLJ.  192 ....^.. 

Field*.  Carr ...'^... 6  Bingham,  18 ^ 

Foaeer  V.  Mackinnon ,.88  Law  J.,  C.  P.  810 


401 
110 


Oirard  V.  Bradatraat .....i JI.  L.  B.,  3  Q.'B.  69 

Orahain  «.  Moriaaetta 8  Q.  L.  R.846 

Goind  Trunk  By.  Ca  A  Br^water 6Leg.Nawa,84 

Harriaon  «,  Bnab 8  EIL  ABlaokborp,348.. 

Hogann  Bamier 21  L.  C  J.  101....'.^.. .. 

Hndon  AMartean..^ 28LkGLJ.48 

^  .*' 
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J  ^     November  28,  18$& 

Coram  DoEioN,  Ch,  J.,  Monk,  Ram8A7,  Tessieb,  Gross,  JJ. 

JBAN-BTE.  JpDOIN, 

^  {Plaint^ in  Court  below),: 

.   Appellant  ; 

ANDt  ''      V 

'"■''■ 

JOSEPH  N.  A.  AROHAMBAULT, 

{Defendtmt  m  Court  Mow), 

,;'::-^  ..;,.,•  ■     ».    o'.    •  ^-  Respondent.^ 

Secretarjf-treamrer —  Notice  of  actum—  C.  C.  P.  22  —  Quebec 
Election  Act,  88  Vic,  ch.  I^TVansmistion  of  duplieiUecf 
eiectortU  list  to  Registrar.  - 

Hbu>  :— 1.  (Affirming  the  decision  of  TABOBmauv,  T,,  H,  L.  B.,  1  &  C 
323)  :--A  public  officer  is  not  entitled  to  notice  of  action  onder  C.  C  P. 
22,  where  ib»  action  is  for  a  penalty  for  failing  or  omitting  to  do 
what  the  law  teqoiies  him  to  da 

2.  (Beverring  the  decision  of  TAscHnaAU,  J.,  nipra).  The  fact  thai  .the 
electoral  Uat  was  still  onder  the  oonsiderafion  of  the  Couicil,  is  not  a 
valid  groond  of  defence,  where  a  seeretaiy-treasoier  is  sned  Ibr  a 
penalty  for  not  transmitting  a  dapUcate  of  the  list  to  the  rai^trar 
<rf^  the  registn^tion  division,  witMn  eight  days  after  it.eame  into  force, 
as  reqoited  by^W  "^ct.  (Q.)  ch.  7,  and  the  penalty  may  lib  recovend 
even  where  the  sscietafyHrsaswwr  4oe>  not  upfmtto^b&ioi^bmi^Mttr 


The  appeal  was  from  a  judgment  of  the  Superior  Oouri,' 
\Vou  IIX.Q.  &  1  ^ 
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Montreal  (TAHCiiKjiEAiy,  J.),  Man^h  6,  1886,  disniissing 
ail  action  ugaiuHt  a  secrutary-treaHaror,  for  a  {penalty. 
(See  M.  L.  II,  1  S.  0.  828,  for  report  of  the  judgr^^nt 
appealed  from.)  .        •  • 

September  18,  1886.) 

F.  X.  Choquet  for  the  appellant. 

./.  L.  AnlwmbauU,  Q.  C,  for  the  respondent.' 

Crosh,  J. : —  ,  , 

The  appellant,  Jean-Bte.  .Todoin,  prosecuted  the  res- 
pondent, Joseph  N.  A.  Archambault,  for  the  recovery  of  a 
lienalty  of  |200  for  alleg\)d  violation  of  section  38  of  the 
QueJi^c  Election  Act  of  1876,  88  Vic,  chap.  1,  which  reads 
as  follows :— "  One  of  the  duplicates  of  the  list  of  electors 
"  shall  be  kept  in  the  archives  of  the  municipality  and 
'I  shall  there  remain  of  record.  The  other  duplicate  shall  b^ 
'•  transmitted  to  the  registrar^f  the  registration  divisi^  ' 
"  in  which  is  situated  the  iaunicipality,  within  eigM 
"  days  following  the  day  »|^»i  which  such  list  shall  have 
"cbmiiinto  force,  b^y  the  lecretary-treasurer  or/ by  fhe 
"  mayor,  under  a  penalty  of  $200  or  of  imprisonment  for 
"  six  months,  in  default  of  payment,  .against  each  of  them 
"  in  contravention  of  this  provisionC" 

The  violation  complained  of  vvas  that  the  secretary- 
treasurer  had  iailed  to  transmit  to  the  registrar  the  dupli- 
cate list  oi-  electors  within  eight  days  afteV  it  came  into 
force. 

The,  respondent  met  the  action  first,  by  an  exception  d 
ta/orme,  claiming  that  the  respondent,  as  a  public  officer 
was  entitled  to  a  month's  notice  of  action.  This  exception 
was  dismissed.  * 

The  respondent  also  pleaded  an  exception  rftZa/oirg,  claim- 
ing delay  to  call  in  the  municipality  aiS^his  garant     This 
was  dismissed  for  the  very  good  reason  that  the  munici-'' 
pahty  was  not  his  garant  in  the  matter. 

The  respondent  then  pleaded  to  the  merits,  besides  a 
d4reme  en  faU,  an  exception,  alleging  the  want  of  notice  to 
him  as  a  public  officer,  also  alleging  that  h^  waa  hnf 
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control ;  that ^he  council  had  commenc«)d  the  examina- 
tion of  therlist  in  April,  and  had  not  finishecT  it  by  the  ^_^T" 
5th  of  May,  to  which  time  they  had  adjonrned  or  held  a 
meeting,  at  which  time  they  realized  the  fact  that  the  list 
had  come  (nto  force  the  18th  of  April  previons,  that  is, 
thirty  dtfys  after  the  18th  of  March,  the  day  of  ttie  first 
publication  of  the  notice  announcing  the  preparation  and 
depojsit  of  the  list ;  that  while  it  was  so  under  the  consi- 
deration of  the  council,  he  (the  respondent)  could  not 
transmit  the  duplicate  to  the  registrar,  but  he  did  so  as 
soon  as  possible  after  the  6th  of  May,  viz.,  on  the  tth  o^ 
May ;  that  he  acted  in  good  faith,  aqd  the  public  interest 
had  not  suffered. 

The  api>ellant  replied,  denying  the  sufficiency  of  the 
excuse. 

Admissions  were  g^yenr  of  the  facts  sufficient  to  estab- 
lish the  date  at  which  the  list  came  into  force,  that  is,  on 
the  18th  of  April,  so  that  the  transmission  of  the  duplicate 
*o  the  registrar  pn  the  tth  of  May  was  outside  of  the 
eight  days  allowed  for  that  purpose  after  the  coming  into 
force  of  the  list,  that  is,  more  than  eight  days  beyond  the 
18th  of  April.  It  was  also  admitted  that  the  mayor  of 
the  municipality  was  being  prosecuted  for  a  like  penalty 
for  the  default  of  not  transmitting  the  duplicate  of  the 
list  to  the  registrar  in  an  action  then  still  pending. 

The  learned  judge  of  the  Superior  Court  ruled  all  the 
points  so^jraised  adversely  to  the  pretentions  of  the  res- 
pondent, save  as  regards  the  excuse  gpiven  for  the  non- 
transmission  of  the  duplicate  of  the  voters'  list  to  the  te- 
gistrar  within  the  eight  days  of  the  coming  into  force  of 
the  list,  he  holding  that  during^  their  consideration  of  it 
the  list  waii  under  the  control  of  the  council,  and  was  not 
then  in  the  power  of  the  secretary-treasurer  tp  transmit 
it  to  the  registrar,  nor  could  he  without  stating  a  false- 
hood have  made  or  subscribed  the  certificate,  fo^  B  in 
the  appendix  to  the  statute),  required  to  be  by  him  inserted 
in  the  list  so  soOn  as  it  came  into  taroh.  t.o  conform  to  sea 
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4  MONTlliAL  LAW  REF0R1B. ,.     « 

This  Court  apon  the  prAsent-app«»l  in  oojpsequonco 
)-«>(|uiri»8  to  iiolvM  thu  followirif^  qaoations  : — 

1.  Waft  thu  reHiVmduiit  uudttr  his  claim  of  being  a-piib- 
'li<;  gfRi-or  untitled  to  a  month'ii  previous  notice  of  the  pre- 
sent action  ?  .  »  T    "  . 

.2.  Was  it  a  valid,  eximse  on  his  part  the  pretension  that 
h«  could  not  transmit  the  duplicate  of  the  voters'  list  to 
the  registrar  while  it  was  iUid«r  consideration  by  the 
council  ?   ;  ' 

On  the  first  point  it  is  only  neCestary  to  refer  to  the 
terms  of  Art.  22  of  the  €•  P.  0.  to  be  convinced  that  the 
noti(;e  does  not  apply  to  a  case  like  the  present.  This 
Article  dot^lares  the  cases  in  which,  according  to  the  terms 
of  the  article,  notices  are  required,  viz.,  actioi^s  of  damages 
for  acts  done  by  the  public  officer  in  the  exercise  of  "his 
functions ;  it  does  not  at  all  events  extend  to  acts  of  omis- 
sion. The  present  action  is  for  a  penalty  for  an  omission 
of  duty  and  is  not  an  action  of  damages.  According  to/ 
English  precedents,  under  a  like  rule,  it  would  not  apply 
to  a  case  like  the  present,  and  it  has  been  so  held  under 
a  like  rule  in  Ontario,  as  is  borne  out  by  the  cases  cited 
by  the  hon.  judge  in  the  €ourt  below. 

On  the  second  poinj;  this  t!oUrt  is  of  opinion  that  the 
duty  required  of  the  secretary-treasurer  by  sec!  88  of  the 
Quebec  Election  Act  is  a  duty /personal  to  himielf  in  res- 
pect of  which  he  is  not  under  control  of  the  council,  and 
he  was  bound,  as  soon  as  the  voters'  list  came  into  force, 
to  insert  at  the  end  of  tke  list  o£  the  duplicate  thereof 
the  certificate  set  forth  in  form  B;  that  his  declaration  in 
the  said  certificate  at  that  time,  that  it  had  not  been  ex- 
amined by  the  council  within  the  thirty  days  after  the 
publication  of  the  notice  required  by  section  2i  of  the  ' 
Act,  would  not  have  been  a  false  declaration,  and  it  was 
no  more  atf  obstacle  &>  his  inserting  said  .duplicate  at  the 
end  of  the  list  so  i^oDh  as  it  came  into  force  than  it  was 
to  make  the::|ike^rtificate  when  he  transmitted  the  list 
to  the  ^^i^trar  oi)  the  tth  of  May  following;  that  his 
traasmiteiaa  <rftl>,»  lis4  o&  the  "yth  May  wro^ 
after  {h»  penalty  had  been  incurred. 
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Thn  opfnion,  therefore,  of  thia  Oonrt  ia  that  the  prbaeoa- 
tor  haa  made  oat  hia  oa8»  ;   that  the  judginunt  of  the       ^'t*'* 
Hupurior  Court  muat  b«*r«Y"r««<l.  and  the  ru8|k)ndtmt  con-  ^"'''•"'~"  •• 
dumned  in  the  wnalty  bf  |200,  aa  itrayod  for  in  the  proao- 
cntorfa  deolaratwn. 

Ramsay,  J. : — 

In  all  theae  (^aaoa  of  aaita  for  penaltieal  am  partionlarly 

vigilant  to  iM»e  that  every  formality  haa  lieen  complied  with,      

and  that  nothing  ia  letl  to  the  imagination.  The  poaition^ 
of  the  appellant  is  not  a  very  favorable  one,  and  I  have 
examined  the  caae  in  every  ahape  and  form  ,with  the 
greatcat  attention.  The  reaalt  ia  that  I  fttUy  concur  in  the 
judgment  about  to  be  rendered.  The  reapondent  aaya,  I 
could  not  tranamit  the  duplicate  becauae  the  liat  waa  in* 
the  poaaeasion  of  the  Oonncil ;  but  thia  waa  not  a  valid 
excuae  for  making  the  return.  It  waa  no  doubt  an  error  of 
judgment  on  hia  part,  but  the  law  aaya  nothing  about  good 
faith. 

DoRioN,  Oh.  J.  :— 

There  ia  an  important  queation  ariaing  out  of  the  want 
of  notice  of  action.  The  Oode,  art.  22,  merely  requirea 
notice  to  be  given  of  actiona  of  damagea.  Oneoftheobjecta  •< 
of  the  law  ia  that  when  a  public  officer  ia  notified  of  an 
action  of  damagea  he  may  have  "an  opportunity  of  offering  ^ 
amenda.  But  the  article  haa  no  application  to  an  action 
for  a  ^nalty.  Further,  notice  ia  only  required  when  the 
action  ia  for  an  act  done  by  the  officer  in  the  exerciae  of 
his  functiona.  It  doea  tuot  apply  when  he  ia  aued,  aa  in 
thia  caae,  for  an  omiaaion  to  do  something.  -  / 

The  judgment  of  the  Court  ia  as  follows :— 

"Laoour.etc 

'*  OonsidSrant  qu'il  appert  par  la  preuve  en  cette  cause,     _^    -^ 
que  rintim6,  d§fendeur  en  cour  de  premidre  instance,  6tait, 
aux  6poques  meiitionn6es  dans  la  d6olaration  en  cette  cause,    .^ 


„jSa'. 


_^ 


• 


MjfrtMAL  LAW  KEKIBTK 


tf 


4r 


m 


'jt*     m*^' 


><«hMBbaiilt. 


>... 
■*■ 


V     * 


de  U  dite  mtiAkip«lit«  pondant  rannftt)  6ooul^)  enth!  I« 
l«r  jautri«r  «t  K"  \op  d^«<inhr«do  I'ann/fM  1884  ; 

"  Kt  croniiid^Tant  i\m  ixmdaut  la  dit«  unn^o  1884,  U  Hit«» 
d«ii  6l«H)tflurM  parloiiuuiUiroa  |>our  U  dite  maui«;ipalit6  du 
vilUgH  du  VamniiuH  a  f!t6  pr^paKit  uii  voi-tu  dt««  di«|)o«i- 
tions  d«  I'Art.^  Eluotoral  do  QuAliw!,  88  Vict.  cih.  1,  wt  d«a 
»ct«a  qui  rumoHdrmt ;  I 

"  Et .  oiu»idf«rant  qu'on  m  qualltA  do  RAcr6taim-(*«toi||ki  I 
de  la  dito  muuifipalii^f,  le  dit  iutiin6  (^itait  tunu  dn  ig|PP 
mottrc)  an  R^giatratwur  dt)  la  diviaidi|  d'enr«giatrein«ut  du 
conit6  do  Vorcheroa  daua  laquolle  la  dit«  mani<i|)alit6 
^tait  alora  «ita6i»,  uu  dbublo  d«  la  dite  liate  6l»H;torale  dana 
lo8  huit  Joura  qui  Huivaiuut  la  miae  ou  vifrueur  do  la  dite 
liate  6luctorale ; 

"  Et  conaid^rant  qu'il  oat  prouv6  qae  lo  dit  intimi  « 
n6glig6  do  tranannittre  au  R^iatrateur  do  tJomt6  du 
V«rch«r«B,  un  double  de  la  dite  liate  6lectorale  dana  le  dit 
ddlai  do  huit  jm|#  apr^a  I'eutrfie  on  viguour  do  la  liate 
6loctorale,  et  qui  lo  Mairo  do  la  dite  mnnicipalitd  n'a  paa 
non  plua  tranamia'  an  lUigiatratenr  du  dit  comt6  de 
Verchdrea  un  double  de  la  dite  Hate  6lectorale,  et  que  de 
fait  nul  double  ni  copie  de  la  dite  liate  Electorate  n'a  6t6 
transmis  an  dit  Bfegistrateur  dana  le  dit  d61ai  de  huit  joura 
aprea  TontrEe  en  force  de  teUe  liate  ; 

"Et  conaid^raut  que  ledit  intim6  a,  par  romiaaion  de 
transmettre  un  double  de  la  dite  liate  61ectorale  dana  le 
dit  ddlai  de  huit  joura,  encouru  la  P^tt^iy^u  Amende  de 
1200  impoa^e  pat^i^  section  88,  dul^lmilectoral«dAj 
(Quebec;  ^^  USfW  '^ 

"  Et  consid^rant  qu'il  y  aerreur  aflffijugement rendu 
par  la  cour  de  premiere  inatance  le  6dme  jour  de  mara,  1886, 

qui  a  renvoyd  Taction  de  Tappelant  t^—    -^ — — -,-  - 

Oette  cour  casse  et  annule  le  dit  jugement  du  6  inar#, 

'(,.et  co^datane  Tintimfi  k  payer  k  Tappelant  la  penality 

■    °*®"2i^®  ^^^^  impo86e  par  la  dite  aection  88  de  TActe 

lectoral^pi|^u6bec,  avec  lea  d^pena  encourua  tant  en  cour 

'de  premi^  instance  que  aur  le  present  appel ;  et  i  d^iaut 

de  payer  la  dite  amende  de  |200.  condamne  le  dit  intim^ 
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|)«ndNttt  I'rtiiHM;*  d«  lii  "indi,  on  Jmtt*A  oo  quo  !•  Ml       '■•• 
HoiiimM  (1m  1200  Moil  \my(^^  dunit  U  i^^rbii  »\U  M^rait  p«y6ft       ''p" 
avaiit  I'tixpinitiou  d«i  ditii  nix  moiii."  ^  ArfH-whwH. 

^ ,  Jji  Judgmout  rttVuriMii. 

^||n|lJ|^.7b<M/<4«/,  attorney  r«>rK|>|N^llani.  '  -^ 

I  ^^Ailtmbautt,  Limth,  HergertH  8f  Mif^mtklt,  fttlornpyn  for 
<  ,yjfMiM)ua«nt. 
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Cbram  DoRiON,  Cil.  J..  TEfwiER,j()ll088,  Baby,  JJ. 
ANDREW  ALLAN  kt  al.  .    /' 


'f 


i 


{Defendant I  in  Qmrt  het<np), 
^^        AND 

JOSEPH  PRATT.       '. 

(Plaint^ in  Court  below), 

BBIUPONDENT. 


i# 


ilfas/«r  om/  Servant— Peraotud  Injurvts—Negligmce  of  Fbreman, 

Tho  pUlntlff  (rMpondeiit)  wm  oiuployed  In  ono  of  two  itAng*  of  liien  who 
wero  enRRgwl  in  ^liBcliargluK  def«ii<lanl«'  «tiMiiniihl|>.  After  the  K^nK 
(I  to  whicli.pl»intiff  lielonged  had  lieen  diniiiiMWMl  for  Ujnch.  the  foreman 
of  the  other  gang  called  for  volunteers  to  awiat  in  removing  a  heavy 
Iron  girder.  The  reMpondont  voluntoere*!,  and  while  ajwiating.  waa 
injured  in  oon8equent>e  of  tho  ginler  toppling  over.  The  accident  was 
attributable  to  the  negligence  of  the  foreman  in  charge. 

HiLD :— (•fflrming  the  dedaion  of  Torbancb,  J.)  1.  That  maatera  and  em- 
ployen  are  raspouaible  for  thefault  and  negligence  of  the  foreman 
placed  in  authority  by  them,  whether  the  damage  be  cauaed  to  a  fel- 
low aervant  or  not. 

2.— The  faa  that  ihe  plaintiff,  while  in  the  employment  of  the  detendant*^* 
volnnteered  Hir  t»i«  |)articular  sei'vice  in  which  he  waa  epgaged  when 
injured,  does  not  relieve  the  employer  from  responsibility. 

,  The  ftppeftl  vraa  from  a  judgment  of  the  Superior  Court, 
Montreal,  (Torranoe,  S.)  Dec.  80,  1884,  maintaining  the 
respondent's  actidn  for  damages  for  personal  ihjuries.  In 
rendering  the  judgme'tttoftfae  Court  below.  Torranccr,  J., 


made  tfa^  follbwing  observations  i—" 
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Theactioa  was  to  recover  compensation  from  defendants 
for  a  broken  limb  and  consequent  injury  through  th«ir 
negligence.  The  defendants  pleaded  that  the  plaintiff 
was  voluntarily  at  the  place  of  accident,  which  occurred 
through  no  fault  of  theirs,  but  through  the  fault  of 
^la:intiff. 

The  accident  occurred  on  the  14th  July,  1888     The 
defendants  were  discharging  and   landing  from  a  ship 
some  heavy  girders,  Weighing  each  about  3,000  lbs     The 
plamtiff  was  quitting  his  work  at  noon  when  he  was  called 
upon  with  others  to  assist  in  dragging  a  girder  across  the 
wharl  and  ^ailro»d  track.    The  girder  was  placed  upon  a 
truck,  to  which  Topes  were  attached,  and  a  gang  of  «ome 
40  ox  50  men  were  engag^  in  pulling  the  girder  o^er  the 
track.    Tlaintiff,  at  the  moment  of  the  accident,  was  at 
tfie  right  hand  side  of  the  girder.    An  attempt^was  being 
made  to  haul  the  girder  over  the  rails,  which  were  raised 
a  few  inches  above  the  track.  While  the  men  were  pullingX 
in  front,  a  piece  ofiron  in  the  truck  gave  way,  and  the 
girder  rolled  over  on  the  plaintiff.      The  evidence  is  con- 
tradictory as  to  whether  the   plaintiff  was  at  the  side 
of  the  girder  by  order  of  defendants'  foreman   or  against 
orders. .  His  witnesses  say  he  was  there   by  orders    in 
order  to  steady  the  load  as  it  went  over  the  track       The 
foreman  denies  this'  and  says  he  should  have  been  in  front, 
pulling  on  the  rope.  I  do  not  consider  it  necessary  to  decide 
this  question.    Judging  by  the  facts  of  the  case  and  the 
manner  of  the  accident,  I  consider  that  it  Was  imprudent 
to  attempt  to  force  the  girder  over  the  rail  as  was  done  ;- 
that  there  was  negligence  on  the  part  of  those  iU/eharge 
m  not  making  the  way  smooth  and  level  over,  i&  track, 
which  coWd  easily  have  been  done,  and  that  the  defendants 

Thei't™  1  7v  '^^^  *  P^''"  ^~^*»«^  of  «^dence. 
1  *T-?  ^  ^^^'?*^  *J^^"**°»'  ^t^J****  '^'"ount  should 
plaintiff's  damages  bg  estimated.  The  man's  thigh  is  per- 
manently  shortened,  about  -three-fourths  of  an  inch  The 
medic^  testimony  is  that  he  wilf  have  completely  re-  > 

juiy.  iwsa    1  cinnoraiiiXis  work^^tt^ore  than  thatof 
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an  ordinary  labourer,  nor  can  it  be  said  that  dnring  all 
these  80  months  he  will  be  unable  to  work.  Tl^e  medical 
testimony  is  that  his  strength  should  increase  from  day  to 
day.  I  think  I  am  doing  justice  in  finding  Ibis  damages 
at  $1,100.  with  costs. 

Jan.  20,  188t .]  L.  N.  Bety'amin,  for  the  appellants: 
Lamothe,  for  the  respondent. 

Cross,  J.;—        J 

On    the    14th  of   July,    1888,    two  squads    pf   men 
were  employed  in  discharging  the  steamer  Canadian,  one 
of  the  steamers  of  the  Allan  line.    The  respondent  was,  in 
one  of  these  squads.    The  squad  to  which  respondent 
belonged  had  been  dismissed  for  lunch,  the  other  waa  en- 
gaged in  removing  a  heavy  iron  girder,  weighing  about 
one  and  a  hijjf  tons.    It  was  mounted  on  a  low  truck,  and 
being  about^lhirty  feet  iat  |ifength,  the  rear  end  dragged  on 
the  ground,  which  beingsoft  from  the  effect  of  recent  rains 
made  its  progressjdifficult.  McDermid,  the  foreman  of  this 
squad,  called  for  volunteers  from  the  dispersing  gang.  The 
respondent^  answering  the  call,  placed  himself  with  some 
others  on  the  forwai^  end  of  the  girder  to  balance  the  other 
^  end  off  the  ground.  Or  at  least  ease  the  friction.  About  forty 
meV  applied  themSplVes  to  the  rope  fordraggingthe  truck 
forward ;  it  probeeded  until  it  came  into  contact  with  the 
rails  of  the  Grand  Wunk  Railway.    The  wheels  of  the 
truck  were  low  and  Vtmk'  in  the  mud.    When  the  truck, 
dragged  forwai^  wikBf  such  force,  struck  with  impetus 
against  the  raile^  something  had  to  give  way.    The  king- 
^H,  connecting  the  iforward  pair  of  wheels,  snapped, 
the  girder  toppled  oiyef;  the  respondent,  who  was  on  top 
.  of  it,  came  to  the  ground  with  it,  and  by  its  rolling  over 
he  was  thrown  partially  under  it,  and  his  thigh  was 
crushed  by  its  falling  on  him.    He  was  a  long  time  in 
hospital,  suffered  great  pain,  and  remains  crippled  for  life. 
He  brought  his^tion  for  dainages  against  the  owners  of  ' 
the  steamer,  contending  that  the  injury  he  sustained  was 
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The  cause  assigned  in  the  declaration  is  insufficiincv  of 
the  truck  and  imperfection  in  the  kingbolt  by  which  it 
was  connected  ^ith  the  wheels.  This  is  not  borne  ^ut  by 
the  prooj  Tfe^bolt  as  well  as  the  truck  s^em  to  havi  been 
sound  «li  sufficient.  -^t^ueen 

It  was  urg<^  as  an  excuse  by  the  appellants,  that  the 
respondent  was  not  really  employed  for  the  work  in  ques- 
tion wh,ch  was  under  the  direction  of  a  foreman   and 
another  squad  of  men,  and  that  he  of  his  own  accord 
placed  himself  in  peril  by  volunteering  to  assist  ^sepawite 
squad  of  men  to  the  one  in  which  he  was  really  em^^  ^ 
We  do  not  think  that  this  made  any  difference  M 
still  m  the  epiploy  of.  and  doing  duty  for,  the  ^MUs 
undar  the  directions  and  orders  of  one  of  their  foremehf!md 
entitled  to  such  protection  as  the  appellants  were  bound 
to  afford  to  one  of  their  servants. 

It^s  again  urged  that  the  appellrfhts  ^e  not  liable  for 
he  fault  oi  one  of  their  ;servants  committed  towards  a 

A  TA^/^'?^' n*^!  T^^  '"^^^^^J^-  ^^8  may  be  so.  but 
Art.  1054  of  the  Oivil  Gode  makes  masters  and  employers 
responsible  for  the  daipages  caused  by  their  servants  Ld 
workmen  m  the  perfo^ance  of  the  work  for  which  they 
are  employed.  T>ey  are  responsible  for  the  fault  of  the 
foreman  put  m  authority  by  them,  who  had  charge  of  the 
-JSBtfkmen,  including  the  respondent 
th^T  ""^f  ^^^^^'''^y  been  stated,  if  will  be  apparent 

dt/w'  Tv.  ^""^^T'  '"^^'^  ^*'  *^«  *"J"y  *«  the  respon- 
ksherWl^  "'  unreasonably  forcing  the  truck  with 
1  s  heat^  load  against  the  raised  rails  of  the  railway,  with- 
out  adopting  the  reasonable  and  customary  prec^u  ion  of 
bridging  tW  approach  to  the  rails,  that  is.  rendering  the 

a^T"l  r  """''''  '^y*  hy  pacing  pieces  of  plank  or 
other  material  so  as  ttf  make  an  inclined  plane,  rising  irra- 
dually  to  the  level  of  the  top  of  the  rails,  so  ^s  to  render 
easy  the  ascent  of  the  truck  and  facilitate  its  passinga^ 

™/J Jk  K  ""  *^'*  '^'''  ™  "^*«"*1  ^y  ^^  ^and  that 
m^h  have  been  used,  and  which  it  was  custqmarytotise 
for  thi  purpose.  It  was  the  duty  of  the  foreman  to  h^e 
taken  this  precaution,  and  his  failun.  to  do  .0  ^„.  „  fj^t . 


•ijf'liS'N;'  ^ 


COURT  OF  QUEEiro  BfiaTCHi 


i 


and  negligence  for  which  his  employers  HrQ  responsible. 

We  think  there  is  nothing  in  the  point  taken  by  the  res- 
pondents that  the  truck  was  too  small  and  insufficient  to 
carry  the  load  placed  on  it.  It  would  be  unreasonable  to 
expect  shipowners  to  provide  cfirriages  to  exactly  suit 
every  varying  piece  of  mercliandise  or  machinery  they  are 
called  upon  to  transport  in  their  ships.   , 

The  amount  awarded  is  larger  than  I  would  have  given, 
but  we  are  in  a  measure  precluded  from  revising  the  dis- 
cretion of  an  inferior  court  in  respect  to  the  measure  of 
such  damages.  As  regards  the  parties  who  i^uffer  in  this 
instance,  they  have  personally  done  no  wrong,  and  are  at 
most  made  liable  for  a  neglect  of  a  person  in  their  employ, 
almost  a  pure  accident.  The  compensation  awarded  in 
such  cases  should  be  moderate,  but  we  do  not  conceive  it 

>r 

to  be  within  the  proper  exercise  of  our  functions  to  modify 
the  amount  which  has  been  measured  by  the  discretion 
of  a  competent  tribunal.  '  . 

The  judgment  is  in  accordance  with  law,  and  must  be 
confirmed. 

Judgment  confirmed. 
L.  N.  Bmjapin,  attorney  for  appellants. 
Thtdel,  Charhonneau  8f  Lamothe,  attorneys  for  respondent. 
(J.  K.) 
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December  81, 1886. 
Coram  DoBiON,  Ch.  J.,  Monk,  Tessieb,  Cross.  BabV,  JJ. 
CHARLES  J.  MARCrilLDON 
'  (Plaintiff  ik  Court  behw), 

/        Appellant  ; 

,    '  AND 

WILLIAM  DENOON/etal. 

.     i^entfants  in  Court  below), 

Respondents.    • 

Jnsolveney- Assignment— Sale  oflstock  by  assignee-Assignee 
/]  i*o(  agent  of  creditors. 

Held  .-That  creditors,  by  assenting  ti,  and  ratifying  » deed  of  aBsisn- 
ment  by  an  insolvent  trader,  do  no  become  liable  to  warrantthe  acts 
of  the  assignee.  They  do  not  act  jointly  and  severaUV  In  appoinWnK 
a  common  n.andatary .  I,„t  each  siLply  gives  his  sankion.  Zad  h^is 
md.v.dualmterest,totheappointn,entof  the  assignee  by  thelnsol! 
vent  as  h.s  agent  and  adminiatraUr.  ,  And  8<J.  wh^  the  assignee 
sold  the  stock  of  an  insolvent,  ^d  the  purchaser  was  unable  S 
obta  n  possession,  it  was  held  that  aiJ  action  of  damages  did  not  Z 


by  the  purchaser  against  creditors 
ment  of  the  assignee. 


The  judgment  appealed  from  was  rendered  by  the 
Superior  Court,  Montreal  (Papineau,  J.),  Nov  '>9  1884 

dismissing  the  appellant's  acticin..   Th*  judgment  was  in 
tne  lollowjng  terms  : —  t 

"LaCour,  etc...  ' 

r  Consid6rant  que  le  demand^ur  poursuit  lea  d^fendeurs 
en  restitution  de  la  somme  de  |400,  pay6e  au  defendeur 
Simuel  C.  Fatt,  a  compte  du  prix  de  la  vente  en  date  du 
16  decembre,  1882,  du  fonds  de  m^asin  du  nomm§  O. 
Frechette,  et  pour  #1000 de dominages  resultant'au  deman- 
deur  de  I'mex^cution  de  i^ette  vmte,  par  la  faute  et  nfeffli- 
gence  du  dit  Fatt,  mandataire  dis  deux  autres  defendeurs 
et  par  la  faute  de  ces  derniers  qiii  auraient  conspirfi  et  se 
seraient  entendus  avec  Fatt  poui^  emp^cher  la  llvraison  au 
dit  demandeur  du  dit  fonds  de  dommerce  • 

-le-ttemandeiur  allegue  que  Fatt  gtait 


who  had  aJssented  jto  the  appoint- 


^ 
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Ic  maud%taire  des  antres  d^fendenni,  en  vertn  d'un  acte  de 
'  cession,  que  le  dit  Fr6chette,  insolvable,  avait  consent!  de 
ses  biens  au  dit  Fatt,  la  27  de  novembre,  1882,  pour  le  b6n6- 
-fice  de  ses  cr^anciers  au  nombre  desqnels  se  trouvaient  les 
defendeurs  Denoon  et  Morton,  qui  avaieijft  approuv6  et 
ratifiS  lu  dit  acte  de  cession,  par  lequel  Fatt  6tait  autorise 
a  vendre  par  encan  on  k  vente  priv^e,  apres  annonces  ou 
autrement,  le  dit  fonds  de  commerce  pour  en  distribuer 
le  prix  <Aix  dits  cr6anciers ; 

"  Consid6rant  que  les  defendeurs  ont  plaid6  que  Fatt 
n'etait  pas  constitu6  leUr  mandataire  par  I'acte  de  ratifica* 
tion  d"  premier  de  d6cembre  1882,  all6gu6  par  le  deman- 
deur ;  que  le  demandeur  avait  lui-m6me  sign6,  en  sa  quality 
de  creancier  du  dit  Frechette,  de  la  mdme  maniere  et  au 
mdme  effet  que  les  defendeurs  Denoon  et  Morton  ;  qu'ils 
n'^taient  pas  parties  k  Tacte  de  vente  du  15  d^cembre  1882, 
consenti  par  Fatt  au  demandeur,  et  que  Fatt  n'avait  jamais 
6te  par  eux  autoris^  k  faire  la  dite  vente  pour  le  prix  y 
mentionn6 ;  que  la  seule  vente  que  les  defendeurs  Denoon 
et  Morton  avaient  autoris6  6tait  une  vente  qui  devait  se 
falre,  sans  garantie,  pour  le  prix  de  |2,500,  et^ni  n'avait 
pas  ete  effectu^e;  que  le  demandeur  savait  de$  avant  la 
passation  de  Facte  de  vente  eb  question  qu'il  eprouverait 
des  difficultes  de  la  part  de  Frechette  quant  k  la  livraisjsi^ 
des  choses  vendues ;  qu'il  n'a  jamais  enten^  tenir  les 
defendeurs  Denoon  et  Morton  responsables  de  l|inexecutioy 
de  la  dite  vente  ;  qu'il  ne  les  a  jamais  mis  enf  demeuire  d| 
Tex^cuter  et  qu'ils  ne  sont  pas  plus  responsables  que 
demandeur  lui-mdme  qui  a  sign6  comme  eux,  et  comme 
tons  les  autres  cr6anciers  de  Fr6chette,  la  ratification;  et 
approbation  de  la  cession  fiE^^te  k  Fatt,  et  que  le  demftn- 
deur  doit  s'en  prendrle  a  lui-mdme  s'il  n'a  pas  eu  et  con- 
servife  la  possession  d<fi  choses  vendues  ; 

"  GoAsiderant  que  iLs  defendeurs  ont  pronve  les  allega- 
tions essentielles  au  maintien  de  leurs  defenses ;  > 

"  ConsidSrant  que  le  dem'andeur  n'a  prouv6  ni  entente, 
ni  conspiration  entre  les  defendeurs  pour  empecher  la 
tef^d8^d#  €omm»Te»^en^ 


1886. 

Marehildon 

ft 

Donoon. 


prouve  que  le  defendeur  Fatt  fut  le  maadataire  des  defen- 
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deuwDenoon  et  Morton,  pins  que  du  demand^ur  lui-mdme 
et  des  autres  crfiancierg  de  Pr6chette  qui  ont  8ign6 1'afcte  db 
ratification  dm  ler  de  d^ombre  1882 ; 

"  Oonflid6rarit  que  si  toutefois  les  dWendehra  ponvaient  • 

Aire  tenu8re8pon8able8,leur  responsabilitfi  serait  conjointe 

avec  cello  du  deinandeur  et  les  autres  cr6ancier8  de  Fr6, 

chette  qui  ont  8ign6  le  dit  acte  de  ratification,  et  quVS 

;=^ndeur  n'a  pas  6tabli  la  proportion  de  telle  i^pon- 

Moiton-'*'  retomberait  svr  les  dfifendeurs  Denooret 

"  Gon8id6rant  que  le  demandeur  n'a  pas  prouv6  les  alle- 

^Morton '*  "^.*  ^  I'encontre-des  d6fendeur^Denoon 

.     "  Maintient  les  defenses  des  d6fendeurs  Denoon  et  Mor- 

l^dl:^^  """^^^  quant  Wavecd^penscontre 

Nov^l9.  1886.]  G£«i^«,tei/,  for  the  appel|,;nt:-      - 

i„t?Z  P^^T"*^""  ^'"'^^  n'exist^lentre^Papp^lant  et  les 
Inl^  kT  r  ^?'*r '  ^'  ^^^*  ••  ^-  ^«  i^^ti™^  «o«t-ils 
Sr    ''„   '  vi''  ^"  ^""  •  2-  Etsioui.  cette  respon- 
8abilit6  est-elle  Solidaire  ?        a    ; 

J^'  ^!  '^*''?^  P*'  *'*"*"  dn  srnovembre,  1882,  ont 

t  on  des  biens  de  leur  d6biteur  t'rfichettd.  et  ils  I'ont  sp6. 
cialement  autons6  k  vendre  oes  iSiens.  en  bloc  ou  en  dJil 
avec  ou  sans  annonce.  a  vente  publique  ou  k  vente  prif6e' 
suivantqu'illejugerait  apropos. 

no^ahr^'*  ''*  f^"'  "*  *^^^"*'  "*  les  intini6s  so„t  res- 
m^dt  r'V'v*''.'^  ^'  *""'  ce  que  pent  faire  leur 
mandataire  daiis  les  limites  du  mandat  qu'il  a  re^u,  suivant 

Bal'cllf^r     des  Articles  1727  et  1731  du  Code  Oiyil  du 

Article  1727.  "Le  mahdant  estresponsable  envers  les 
eripour  tons  les  actes  de  son  mandataire  faits  dans 
I  execution  et  les  limites  du  mandat. 

Artick  1731.^"  II  estresponsable  des  dommages  caus6s 
par  la  faute  du  mindataire  conform6ment  ^x  regies 
6nonc6e6  en  rarticle  1084."  - 


TT 
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Gar,  ainsi  ^qae  re:^prime  si  pa^faitement  Clamageran,/ 
Idn  mandat,  Des  oblidrations  da  mimd^nt,  paragraphe  2,  n 
1329:  .  1  "  ' 

"  Le  mandataire  agi^  non-senlemeBt  pour  le  compte  fl 
"mandant,  mais  en  soiil  nom  ;  il  est  son  organe,  rien  ae 
"  plus,  nudus  minister.  De  \k  cette  rdgle,  qui  mandat  ipse 
"  fansse  videtur.  La  consequence  est, que  le  mandant  est 
"  tenu  de  toutes  les  obligations  contractus  par  le  manda- 
"  i^aire  dans  la  limite  de  ses  pouvoifs,  et  il  en  est  tenu 
"  comme  p'il  les  avait  _contract6e8  lui-m6me." 

Pour  r^pudier  cette  responsabilitd,  il  faudrait  done  due 
les  intim^s  auraient  6tabli,  ou  que  Fatt  n'^tait  pas  leur 
mandataire  on  qu'il  n'avait  pas  agi  dans  les  limites  de  son 
mandat,  ce  qui  6tait  ^galeinent  impossible  en  face  des 
termes  mdmes  de  I'acte  du  J27  et  du  30  novembre,  1882. 

Done,  cette  responsabilite,  les  inti(m^6s  ne  peuvent  fla  r6- 
pudier,  et  le  premier  point  ii(^ste  horsde  tout  doute 

2o.  La  question  de  la  solidarity  de  cette  responsjkbilitd 
presente  plus  de  difficult^s,  surtout  en  viie  du  fait  qi^e 
I'appelant   a    consenti  avec  les   intim^s  a  ce   qijie  Fatt 
I'  exer^&t  les  pouvoirs  qui  lui  sont  conf^r^s  parPactd  du  2t  - 
et  du  80  novembre  1882.  '  ] 

N6anmoins,  en  Studiiant  la  question  de  prds,  la  Gour,  ^ 
nous  I'esp^rons  du  moins,  en  viendra  h  une  conclusion 
affirmative. 

;.    L'appelan^  ne  parait  pas  devant  le  tribunal  0n  q^alite 
Tde  pr6ancier  de  Frechette.    II  se  prds^nte  comii^e  partie  k 
un  contrat  dans  lequel  ses  iiit^rdts  ont  souffert^raispnde 
1 'infidelity  d^  1  autre  partie.         / 

f  il  se  plaint  de  ce  que  diverses  personnes  r^unies  entre 
elles  par  un  lien-  d'int6r6t  commun,  ayunt  choisi  un  seul 
et  mfime  mandataire  pour  une  transaiStion  commercial 
coihmune  k  tons,  lui  ont^^osjl^  un  tort  bpnsiderable,  ^  il 
s'ffdresse  k  Tune  d'elles^ur^se  faire  indemniser  du  tautj 
quitte  k  cell6-ci  de  s'en  prendre  aux  autres,  chacune  pour 
sa  proportion,  smvai^t  les  artioles  1105,  piragraphe  8,  llQt 
et  1118  du  Code  Givil.  "^  ' 

Les  signataires  de  I'acite  du  27  et  du  80  novembre  1882, 
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pour  nn  pbjet  particulier.  Est-ce  k  dire  qui  si  cette  BooiAto 
commettajt  un  tort  k  I'fegard  de  I'un  de  ses  membres^ans 
uno  tran«action,celui-ci  He  trouvorait  priv6  do  son  recours 
solidaiye  centre  la  8oci6t6  ou  centre  aucun  de  sea  membres  ? 
II  semblerait  absurde  de  le  pr6tendro. 

La  wflidaritd  eat  ind6niable  et  la  seal  objection  que  Ton 
fait  val6ir  k  Toncontre,  ne  r^siste  pas  f'oxamen,  puisque  les 
contrate  commerciaux.  engendrent  solidarit6,  exc«pt6  dann 
les  cas  regis  differommont  par  los  lois  sp^ciales  (C.  C,  art. 
1105).  Or,  les  intimds  n'ont  aucune  loi  spficiale  de  ce 
genre  a  invoquer.  ,  ^ 

Queldue  soit,  d'ailleurs,  la  nature  du  contrat  qui  a  6te 
viol6  enlla  prC'sente  instance  les  arts.  1^81,  1064  et  1106, 
combing  ensethble,  ne  laissent  auoun  doute  sur  I'existence 
de  cette  iolidarit6  reconnue  expressfim&t  par  les  auteurs 
et  notamkent  par  Pothier,  au  n.  468,  Trait6  desobligations ; 
Mai'cadfi  bt  Pont,  vol.  8,  du  Mandat,  p.  602,  n.  1062. 
W.  W.  ]Robertson,  Q.C.,  for  the  respondents  :— 
The  re^ondents   submit  in   the  first  place  that   the 
assignee  oi^  trustee,  Fatt,  was  not  the  agent  of  the  creditors 
but  of  the  insolvent  merely.    In  the  absence  of  an  insol- 
vent act  iri  case  of  bankruptcy  each  creditor  was  left  to 
exercise  hi^  legal  remedy  independently  of  all  others,  and 
the  resulj;  Vas  that  Ihe  distribution  of  insolvent  estates 
was  frequeiitly  hampered  by  very  extensive  litigation.  To 
obviate  this  las  far  as  possible,  it  became  a  custom  for  cre- 
ditors to  Intervene  and  consent  to  the  insolvent  assigning 
his  estate  to  k  trustee,  who  thus  acquired  no  other  status 
than  the  assigjnee  pf  the  debtor  for  the  purpose  of  realizing 
his  estate  andWpplying  it  as  far  as  possible  in  discharge  of 
his  debts)         \  5, 

Evej^lfildoptiny  the  peculiar  hypothesis  tkat  the  assignee 
'Fatt  was  l^e  makidatary  of  the  creditors,  ippellant's  posi- 
tion that  thKcreditors  were  jointty  and^f^era/Zi?  bound  by 
his  aets,  is,  respondents  urge,  utterly  ijg^enable.  There 
colild  not  be  even  njoint  liability,  for  the  cneditors  were 
not  co-contractors  at  all.  Each  creditor  had  a  claim  against 
the  insolvent,  and  these  claims  arone  «^^  ii.'f>.~«*  fimmy  nnd 
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under  widely  diverse  oircumstanceB.  The  creditors  did 
not  consent  in  a  body,  or  appear  as  one  party  to  the  assign- 
raent.  Bach  consented  in  his  individual  capacity,  and  the 
fact  of  names  appearing  on  the  same  sheet  of  paper  did 
not  impart  to  them  any  community  of  interest  or  impair 
their  individual  contracting  capacity. 

In  the  third  place,  respondents  respectfully  direct  the 
attention  of  the  Court  to  the  fact  that  the  appellant 
Marchildon  was  also  a  creditor  of  the  insolvent  Fr^hette, 
and  that  he,  too,  consented  to  the  assignment  to  Fatt. 
Appellant  appears  as  signing  the  consent  whi(!h  he 
iftvokes  as  the  ground  of  respondents'  liability  for  Fatt's 
acts.  If  Fatt  is  respondents' agent  because  they  signed 
a  consent  to  the  assignment  to  him,  he  is  equally  the  agent 
of  appellant  who  "signed  the'  same  deed.  Thus  we  have 
appellant  coming  into  Court  and  making  the  unique 
demand  that  the  respondents  bo  held  to  indemnify  hinj  for 
the  actS/  of  his  own  agent. 

0RO88,  J.  (for  the  Court) :—  , 

On  the  ^7th  November,  1882,  O'nezime  Napol6on  Fr6- 
chette,  a  trader  at  Batiscau.  being  insolvent,  made  an 
assignment  of  his  estate  to  Samuel  C.  Fatt,  to  be  realized 
and  the  proceeds  distributed  among  his  creditors.  The 
assignment  was  made  in  a  customary  form,  giving  ample 
power  and  discretion  to  Fatt  as  to  the  manner  of  sale,  as 
evidenced  by  a  clause  contained  tlierein,  in  terms  follow- 
ing :  "  To  sell  and  dispose  of  the  whole  or  any  portion  of 
"  the  asset!  of  the  said  estate,  m  bloc,  or  in  detail,  by  public 
"  or  private  sale,  after  advertiiiement  or  otherwise,  as  the 
"^said  party  of  the  second  part  may  deem  best." 

On  the  80th  November,  1882,  the  creditors  of  Fr6chette, 
including  the  Respondents  and  the  appellant  himself,  signed 
a  ratification  and  approval  of  the  deed  of  assignment ;  said 
ratification  being  in  the  terms  following :  "Who,  having 
"  taken  communication  of  the  assignment  made  and  exe- 
"  cuted  by  the  said  Onezime  Napoleon  Prfichette  to  Samuel 


"C.  Fatt,  of  the  said 


yoi.IIL.afi^ 


city  of  Montreal,  accountant,  and 
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ssed  bofow  the  undersigned  nutaryrtfae  ^tS  d^^ 
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"  Nov«mbt»r  inittaiit,  do  Hdverally  approvo  of  and  ratify 
"  tho  Mmt\  and  do  Hflv»rally  constmt  and  agnw  that  8ai<t  | 
"  aHNif;;ntn<Mit  havn  ita  full  foTHM  and  «ffMot,  and  that  tli*- 
"  said  Samuel  C.  Katt,  an  naid  aaaigniw,  in  truat,  have  and  I 
"  exen-iae  all,  eac;h  and  nvery,  tV  powora  conferred  upon 
"  him  by  and  in  virtue  of  Haid  aaaigument,  to  which  said 
>'  deed  of  aHsignmont  tht'se  pwfaents  are  annexed." 

On  the  80th  November,  IH82,  Katt,  in  virtue  of  the  powers  | 
ithuB  vieated  in  him,  executed  a  deed  of  mle  of  Fr6ohette'8 
CBtateJ  property  and  effeota  to  MarcbildijA,  the  ap|wH»n*^ 
for  thjj  conbideration  of  12,250.  wher«lA'^400  was  paid, 
and  t^te   balanoe  t*ra«  made  payable/loBj-icJrma  of  delay 
Diiri«!itlty  oc»!urrtid  which  prevented  tKe* delivery  of  th«' 
roperty  so  sold.  It  appears  that  Frechette  refused  to  allow 
6  sale  by  Fatt  toJbe  (tarried  out  ;.JSe  kept  possesu^  and 
lied- the  appellant  and  Fatt's  employees.     By  this 
ns,  the  matter  was  protracted  until  the  stock  of  goods? 
sold  by  the  sheriff  un<||r  execution.    The  appellant 
0  I8th  May,  18^8,  prdfesitid,  demanding  the'delivery 
property,  declaring  further  that  he  held  the  qruditors. 
signing  the  deed  responsible  for  Fatt's  failure  to  fulfil  the 
conditions  thereof  and  deliver  th^;'pi*>p(Brt/<- 

Failing  to  get  delivery  of  the  property, ..the  appellahi 
sued  Fatt,  together  with  the  respondents,  Denoon  .and 
Morton,  \the  first  of  the  series  of  creditors  who.signed  the 
consent  tojthe  assignment)  f^r  the  $400  paid  on  account  and 
$1,000  daibages  for  the  non-execution  of  thelale,  claiming 
that  Fatt  was  the  tmmttUaire,  agent,  of  the  creditors,  who 
w^r9  jointly  and  severally  responsible  for  his  acts,  and  that 
.  Fatt  and  the  respondents  had  coiispired  to  prevent  the  I 
delivery  to  him,  the  appellant,  of  the  property  so  sold  to  j 
him. 

The  present  appellants  severed  in  their' defence  from 
Fatt,  and  pleaded  that  Fatt  was  not  their  mandataire ;  that 
he,  Fatt,  had  never  been  authorized  to  make  such  a  sale, 
that  the  respondents  had,  only  as  creditors,  consented  to  the 
assignment  to  Fatt,  severally,  with  the  other  creditors, 
mcluding  appellant,  each  in  respect  to  his  separate  iiiter- 
jesi;  that  they,  the  respondents,  could  not  be  any  taore  j 
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liable  than  the  other  onjditora,  including  tho  appellant 
IhimMelf,  and  were  not  j^iaolu  ;  and  that  thuy  had  not  con- 
spired :  and,  fVirther,  tJT  app<^llant  had  not  had  dolivury  of 
|thfl  property,  it  was  by  hiii  own  fault  and  neglect. 

The  8u|)erior  Court  found  that  the  respondents  had  not 
I  conspired  with  Fatt  and  wnre  not  liable. 

This  Oonrt  confirms  that  view  of  the  case,  and  finds  that 
I  tho  respondents  were  not  as  creditors  the  warrantors  of 
I  Fatt's  act  in  executing  said  sale. 

In  my  view  of  tho  case  each  (;reditor,  in  giving  his  assent 

to  sttch  an  assignnjent,  acts  from  the  standiraint  of  being  a 

creditor,  and  representing  his  interest  as  such,  and  no  more. 

He  is  making  no  joint  and  several  appointmient,  that  is,  he 

lis  not  acting  jointly  and  severally  with  tho  other  creditors 

I  in  appointing  a  common  mamlataire,  or  agent,  to  act  jointly 

I  for  them"  all,  but  is  simply  giving  his  sai^ction  quoad  his 

lown  individual  interest,  Ip  tho^  ap^intment  made  of  an 

■agent  and  administrator  by  Ihr6chette,  who  makes  the 

[assignment  and  constitutes  an  agent  or  manelahiire  to  in  his 

Iplace  administer,  and  distribute  his  property  and  assets 

lamong  his  creditor9.    Each  creditor  for  himself  coipes  for- 

Iwatd,  and  in  effect  declares  that  he  has  no  olt>jection  to  this 

larrangement.    In  t^is  instance  the  maitter  is  made  more 

Iclear  from  the  fact  thfit  the  language  of  their  consent  in 

Ithe  deed  is  expressly  ^^clared  to  be  several.    They,  conse- 

Iqnently,  could  not  be  Held  jointly  and  severally,  and  in- 

smuch  as  Fattib  not  iheir  a^nt  for  the  fact  complained 

)f,  they  cannot  be  held  mr  anything.    When  a  traider  be- 

com^  insolyent^  he  does  not  by  that  act  alone  lose  the 

Iministration  of  his  estate.  The  law  forbids  him  to  grant 

preference,  but  does  not  immediately  divest  him  of  ad- 

jministrative  power.  vHis  resort  to  the'assignment  of  his 

estate  for  the  beiiefit  of  his  creditors  affords  them  a  kind  of 

surance  that  he  doer  not  contemplate  any  preferences, 

id  the  acts  of  administration  he  could  himself  do,  while 

left  in^possession  of  his  estate  he  can  fairly  authorize  his ' 

Msignee  to  perfonh  in  the  interest  of  his  creditors,  more 

especialljr  if,  as  in  this  instance,  done  v^ith  their  consent; 

We  are  all  of  opinion  that  the  judgment  of  the  Superior 
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Oouri  Mhould  >m>  runtirmod,  and  it  will  Ini  ordered  accMrd- 
ing-ly.    /       . 


.-*f- 


.  Jndfnnent  conflrmed. 
^itrrm',  Hmuwlril  .V  Mnrtituau,  tAioin«yn  lor  AppollailfiN 
Ataefyifm,  Lett,  ^mith  Sf  Rii>gn$,  attoruuyi  for  ltt)ii|K)ud«nU 
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January  10,  lfl8t. 

Coram  DoRioN,  Oil.  J.,  Tkwier,  Crohh,  Bapy,  JJ. 

CHAltLE«  HRKWHTER, 

{Oppotant  in  Court  below), 

Appsllajnt  ; 

CYBILLE  MONGEOtif, 

(Flamtiff  m  Court  below), 

,    Rkspondbmt. 

Railway  cotnpany— Exprt^ialion— Failure  of  company  to  com- 
ply wUh  legal /ormalitie$~Righ4$  of  Proprietor. 

Hau>:— Where  iand  haa  been  taken  by  •  Railway  C/ompany,  without  ol)- 1 
serving  the  fonnalitiea  preacribed  by  the  Railway  Act*  for  the  expro- 
priation of  lands  for  the  u«e-of  tiie  railway,  that  the  owner  ia  entitled 
to  oppose  the  sale  of  such  land  under  an^xecution  against  the  rail- 
way company,  and  to  claim  iu  withdrawal  from  seisun  by  an  opfX)- 
^ion  A  fin  dtditlraire.  .#       • 

■  "  •'  ':■  ■■* 

The  appeal  was  from  a  judgmftnt  of  the  Superior  Comt,  i 
Montreal  (Caron,  J.),  June  22,  1886,  difimissing  the  ap- 
pellant's opposition  H  fin  de  distraire.    The  judgment  in  | 
the  Court  below  was  in  the  following  terms  : 
,  "La  Cour,  etc ' 

"Oonsid6]^t  que  I'opposant  n'a  pas  proav6  les  all6ga-, 
tibns  essentiell^s  de  son  opposition,  et  qu'il  ne  s'est  pas 
pppos6  k  la  prise  de  possession  de  son  dit  terrain  par  la 
d^fenderd^se,  laquelle  en  jouit  i  sa  convenance  depnis 
plus  de  qiia^re  ans ; 


ihii: 
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"  Oondd*r»iit  qua  l«  ch«miti  d«  for  » ||t«  con«truit  lur 
[ce  terrain  pac  U  dAfeiidoruMw  atna  objwotion  de  U  part  d« 
loppoaant.  «t  qa'il  »«t  d'un«  valeur  ronaidfirable  ; 

•  (Joiwidferant  quo  la  « oittontation  d«  la  dit«  oppoaition 
pur  1«  dHmandttur  «at  bum  roiid6u ; 

"  Mainti«nt  la*dit«  ooiit«atation  «t  ronvoie  la  dite  oppo- 
aitioiMiiU'oppoaatit  avix?  d6|Huia,  diatraita,  etc." 

Nov.'  22.  1HH«{  I    R  Ufiamme,  Q.  C,  for  the  appellant  :— 

Aaapp«mrii  by  th«  .judKin.mt,  th«  <ont«iitation  in  the 
Court  below  n^latod  to  th«  right  of  the  ttpjH,llant  to  op- 
poBO  the  aalu  of  a  railway,  the  property  of  the  company 
defendant,  on  the  ground  that  the  .company  had  taken 
poHH.'iwion/of  thia  land  without  any  tender,  valuation  or 
paytriunt./  ^^ 

The  opposition  wan  to  the  «ale  of  the  portion  of  the 
land  belonging  to  the  appellant  by  way  of  oppoaition  i\fin 
de  disintire.  ^^ 

The  ojJposaht  alleged  the  illegality  of  the  seizure  of 
that  portion  of  the  property  on  the  following  grounds  : 

That  he  was  owner  and  proprietor  ot  two  lots,  in  the 
parish  of  Longueuil,  known  as  numbers  118  and  114  of 
Hub-division  164  of  the  cadastral  plan  and  book  of  refer- 
ence of  the  parish  of  Longueuil.  each  pf  said  lots  contain- 
|ing  100  feet  in  front  by  120  feet  in  depth,  and  therein 
'lescribed.    That  the  defendants  took  possession  of  the 
laid  lots  for  the  purposes  of  their  railway.     That  the  de- 
p"endant8  gave  no  notice  to  the  opposant  of  their  .inten- 
bon  to  take  the  same,  having  made  no  deposit  of  any 
amount  as  compensation  therefor  with  ihe  opposant,  and 
pinving  complied  with  none  of  the  requirements  of  tlie 
Statute  in  such  case  made  and  provided  for  ^he  indemnity, 
o  which  the  said  opposant  is  entitled  as  the  value  of 
118  land.    That  the  defendants  have  acquired  no  title  or 
ight  to  the  said  l,wo  lots  of  land,  and  opposant  appellant 
IS  entitled  to  demand  that  the  same  be  subtracted  from 
ihe  seizure,  such  seizure  to  be  "decljHred  null  with  respect 
0  this  portion  of  the  land.  I  ^^_1_  .,     .„.^ :  -  ■^'-  -.^  -■ 

The  titles  of  the  opposant  to  the  property  in  question 
■were  filed.  ^ 
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The  plaintiff  contested  this  opposition,  'denying  the 
allegations  of  the  opposition,  and  alleging  that  at  the  date 
of  the  seizure,  the  company  defendant  were  in  possession 
of  the  land  in  question,  and  had  so  l^een  for  several  years. 
That  whilst  the  company  was  constructing  its  road,  it 
took  possession  of  the  land  as  a  part  thereof,  to  the  know- 
ledge, and  with  the  consent  of  the  opposant.  That  the 
company  was  authorized  by  law  to  take  possession  of, 
and  appropriate  ^land  for  the  purposes  of  their  railway. 
That  proprietors  are  not  allowed  to  retain  iM>B8ession  of 
.their  lands,  mentioned  on  the  plans lus  required  by  law 
for  the  constructioii^  of  their  railway,  and  have  no  other 
alternative  but  to  receive  the  indemnity,  the  amount  of 
which  must  be  settled  amicably^or  by  arbitration,  acoord- 
ing^o  the  iorm  prescribed,  and  cannot  maintain  any  right 
to  property  after  havi]|)g  allowed  possession  of  the  pro- 
perty to  be  taken  by  the  company,  for  the  purpose  of  con- 
s^cting  their  railway.  . 

The  opposant  ^4he  present  appellant)  proved  the  owner* 
ship  of  the  land  in  question,  and  no  attempt  was  made  to 
prove  that  the  company  defendant  had  ever  followed  the 
provisions  of  the  law  respecting  expropriation  for  the 
purposes  of  a  railway,  according  to  the  Bailway  Act.  The 
only  fa«t,  therefore,  upon  which  the  judgment  rests,  is  the 
possession  taken  by  the  company  of  the  property  in  ques- 
tion, without  ^any  notice,  or  tender,  x>n  the  supixMution  of 
a  consent  on  the  part  of  the  opposant,  which  is  in  ho 
manner  proi^0n,'  and  which  wipuld  amount  to  nothing  but 
a  tacit  acquiescence.  The  opposant  cannot  be  presumed 
to  have  renounced  to  his  right  pj^  property  and, (^umot  be 
bound  to  protest  by  ^olence  against  its  usurpation. 

The  principle  affirmed  by  the  judgment  is,  that  the 
bare  possession  and  embodiment  in  the  railway  of  any 
land  belonging  to  other  parties  becomes  irrevocably  the, 
property  of  .the  railway  without  any  remedy  lefttothd 
prtgfprietor,  except  judgment  against  an  insolvent  com- 
pany, without  any  lien  or  privilege  on  the  ^j^roperty  «o 
taken,  which  remains  as  an  asset  to  j^e  privileged  cre- 
ditors  (if  the  company  only. 3^  .  j^--  J  ^  - 
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The  contrary  principle  has  been  established  by  this 
I  Court,  in  the  case  of  Za  Oompagnpe  du  Chemin  de^er  Central 
Jc  Legemiri,  (11  Q.  L.  R.  106).  wherein  it  was  held  that  the 
Company  became  proprietor  of  the  la4d  taken  for  the  rail- 
[  way,  only  upon  condition  of  a  regular  tender  or  agree- 
ment between  it  and  the  proprietor,  or  after  regular  arbi- 
tration proceeded  with  for  the  purpose  of  valuing  the 
I  land  after  reguUr  tender  an^  notice. 

it  Ot^^mm,  for  the  respondent : — 

Les  seules  questions  ipaintenant  soumises  au  jngement 
de  cette  Oour,  vu  le  d^faut  de  preuve  de  la  part  de  I'ap- 
I  pelant,  sont :   '  ^  , -^ 

lo.  La  d^fenderesse  avait-elle  le  droit  de  s'emparer, 
commie  Wle  I'a  fait,  des  terrains  en  question  pour  y  cons- 
truire  sa  ligne  de  chemin  de  fer  ? 
I     Cela  ne  pent  pas  souffrir  de  doute   , 

La  d^fenderesse  a  6t6  dument  incorpor6e  par  acte  de 
I  la  legislature  Provinciale,  pass6  en  1881—44  et  45  Vict; 
ch.  85  des  Statuts  de  Qu6bec.    Par  cet  acte  elle  a  tons  les 
pouvoirs  conftrfis  par  I'Acte  K0fondu  def  chemins  de  fer 
|de  Quebec,  1880.  v 

Cet  acte  accordait  le  pouvoir  &  la  dfifenderesse  dis'em* 
[P^'^iy***™®  **"*  ^®  consentement  des  propriaaires  et  par 
voie  cPexpropriation  forc6e.  de  tons  les  terrains  nScessaires 
\k  la  construction  de  son  chemin  de  fer ;  mais  dans  ce  der- 
nier cas,  elle  est  tenue  k  certaines  formalit6s,  telles  que; 
npmmet  des  experts,  et  faire  un  d6pdt  en  conformity  h  la 
Icl.  9  du  dit  acte.    Dan^  la  pr6sente  cause  ilne  s'agit  pas 
Id'expropriation  forc^e,  mais  bien  de  prise  de  possessipn 
des  terrains  de  la  d^fenderesse  avec  le  odnsenteme&t  de 
I  I'appelant.    En  effet,  dans  sa  deposition  il  admet  avoir  eu* 
des  pourparlers  avec  un  des  agents  de  la  dfitenderesse,  an 
sujet  de  I'acquisition  par  cette  dernidre  des  dits  twrains ; 
Qu'il  n'a  pu  faire  d'arrangeinents  dfefinitifs,  parce  qu'il  y 
avait  proc^  mu  entrfe  lui  et  la  Compagnie  du  Grand-Tronc 
lausujet  de  ces  terrains,  etauniit  consenti  &en  laisserpren- 
jdre  possession  par  la  dfifenderesse,  k  ses  risques;  Qu'il  a 
eu  connaissance  de  la  prise  de  possession  des  dits  terrains 
jpar  la  dtfanderoDso,  ot  do  la  constrttutiuu  du  chenrtirdr" 
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fer  BUT  icenx,  et  qn'il  ne  s'y  estpas  oppose ;  Qn'il  a  laissfi 
la  defenderesse  en  jouir  paisiblMnent  peudaiii  plusieurs 
anndes  sans  en  r6clamer  lapropri6t6,  ni  ftdt  aucuu  proc6d6 
pour  les  obtenirl  #  *r       ^~ 

La  defenderesse  ayant  pris  possession  des  dits  terrains 
k  la  counaissance  de  I'appelant,  et  sans  objections  ni  op- 
positi(m  d^  la  part  de  ce  dernier ;  mais  an  contraire  arec 
'sa  pem^sion  etfson  consentement,  sinon  conventionnel, 
dn  moins  tacite  ;  et  y  ayant  constroit  sa  ligne  de  cbemin 
de  fer  qui  est  en  operation  depois  plnsienrs  ann^es,  an 
vu  et  sa  de  I'appelant :  ce  dernier' pent-il  .maintenant 
rdclamer  la  propriety  dn  dit  terrain,  comme  il  le  fait  par 
son  opposition  en  cette  cause  ? 

Je  n'ai  pas  d'h^^sitation  k  dire  quo  n6n.  ' 

'  Bn  effet,  pair'  la  prise  de  possession  des  terrains  en  ques- 
tion, pcK^r  la  construction  du  dit  cbemin,  la  na^re  de  ces 
terraiQs  a  6t6  chang^e;  Qu'une  propri6t6  unique  et  sp6- 
ciale^^t^  formde  par  la  reunion  d'un  grand  ndmbre  de 
terrains,  et  que  cette  propriety  le  "chemin  de  £g  de  la 
defenderesse,"  ne  pent  etre  maintenant  d6truite  par  le 
demembreinent  d'icelle.  Le  chemin  de  fer  une-fois  com- 
plete ne  forme  plt^  qu'un  seul  corps,  etn'est. plus  sus- 
ceptible d'etre  posse^e  qofi  pour  les  fins  pour  lesquellep 
il  a  ete  fait.  Ce  n'est  plus  une  propriete  privee  ordinaire 
seulement,  mais  une  propriete  tentid  pour  des  fins  *d'uti- 
lite  pnblique,  et  regie  sous  le  contrdle  de  Tautorite  souve- 
raine.  Les-partiouliers  ont  bien  le  droit  d'empftcber  la 
Gompagnie  de  prendre  possession  de  leurs  proprietes  avant 
de  leUT  avoir  pay6  tine  indemnite  ou  compensation,  on,  au 
moins,  avant  de  leur  avoir  offertiiegalement  la  somme 
fixee  par  arbitrds  :  mais  s'ils  ont  conisenti  k  laisser  prendre 
possession  de  leur  propriete,  ou  s'ils  ont  laisse  la  gompa- 
gnie en  prendre  po8se8sio%san8  opposition,  ils  n'ont  plus 
droit  de  r6claiaer  celled,  ils  n'ont  plus  qu'un  lecours 
contre  la  compagnte  pour  se  faire  indemnified. 

L'appelant  n'ayant  pas  pris  les  moyens  que  la  loi  lui 
Jpnnait,  lors  deja  prise  de  possession  de  ses  terrains  par 
fenderesse,  pour  I'empecher  d'y  construire  son  che- 
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forcer  k  enlever  son  dit  ciiemin,  loTBqn'il  le  Ini  ft  laiss^ 
faire. 


En.  r^aumfej-  A^P6poqxi(B"crelft  saisie  pratiqa6e  en  cette 
eanse  la  d^fenderesse  6tait  depiiis  plus  d'nn  an  en  posses- 
sion, k  titre  de  propri6taire,  des  terrains  en  question.    Ia 
d^fenderesse  a  pris  possession  de  ces  terrains  avec  le  con- 
sentement  du  propri6t|ire  pour  y  constraire  son  chemin. 
L'appelant  admet  dans  son  opposition  que  le  ierrain  qu'il 
reclame  esj;  incorpor6  k  la  ligne  de  chemin  de  fer  saisie 
en  cette  cause,  et  ne  forme  plus  qu'un  corps  avec  cette 
dernidre.    La  nature  de  ces  terrains  a  £t6  chang§e :  une 
propri6t6  unique  et  sp^iale  a  6t6  form^e  par  la  reunion 
de  ces  terrains  joints  k  un  grand  nombre  d'autres,  sous  le 
nom  de  "  Ligtt^n  Chemin  de  Fer  de  Montreal  et  SoreL" 
Le  sol  et  le  chem^de  fer  forment  un  seul  tout,  une  voie 
publique  subventidnn6e  par  le  gouvemement,  dans  I'in- 
t^r^t  du  comnierce  du  pays,  et  le  propriStaire  du  sol  ne  j 
pent  forcer  la  ddfenderesse  k  enlever  son  chemin  de  fer  et 
tronquer  la  ligne,  son  d^it  se  ri§duit  a  une  r^lamation 
en  une  somjne  d'argent. 

.  '    ]■   '    ■■    ■  ■■■'■■ 

Cross,  J.  (for  the  Court) :—       . 

*  The  respondent  having  obtained  judgmen^gainst  the 
Montreal  &  Sorel  l^ailrpad  Company,  caused  the  4ine  of 
railway  of  that  company,  extending  fromySoiel  to  St. 
Lambert,  tp  be'  taken  in  execution  under  his  judgment 
and  advertised  to  be  sold  by  the  sheriff. 

\  The  appellant  opposed  the  sale  of  this  line  of  nulway 
i^  so  far  as  it  concerned  two  Ibts  of  land  included  within 
the  description,  beingp  lots  Nos.. 118  and  114  of  subdivi- 
8ioii\No.  154,  as  shown  on  the  cadastral  plan  and  book  of 

•  reference  for  the  parish  of  liongneuil,  which  the  appel- 
lant claimed,  as  being  owner  thereof,  therefore  prayed 
that  the  seizure  thereorshould  be  declared  null,  and  that 
said  lots  should  be  withdrawn  from  the  seizure  and 
awarded  to  him  as  owner  thereof 

He  alleged  in  his  opposition  that  the  railway  company 
had  tak«i  possession  of  said  lands  and  appropriated  them 
fur  IheTiwrpoges  uf  th«  railway  wiihout  any  notice  to 
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tho  appellant  or  oflTermg  him'liny^inJemnity,  or  comply- 
inf?  with  any  of  the  formalities  in  that'behalf  prescribed 
by.  the  Railway  Acts  for  the  erpropriation  of  said  lands  for 
the  Qse  of  the  railway.  > 

.  The  despondent  contested  tlye  opposition,  alleging  that 
th(' Jlefendants  had  been  duly  iiicorporated  as  a  railway 
company,  that  they  had  taken  possession  of  the  lands  in 
question  for  the  construction  of  their  i^iJroad  wl^ic4i  ^as 
built  thereon,  and  said  lands  had  been  possessed  by  them 
for  said  purposes  for  a  number  of  yeira  up  to  an4  at  the 
time  of  the  seizure  ;  that  they  had  become  incorporated  in 
their  road,  and^by  destination  had  changed  their  nature  so 
•  as  to  form  part  of  a..,di»Hlict  property  under  the  name  of 
the  Montreal  & -Sorel  Railroad,  a  property  in  which  the 
public  had  an  interest ;  that  4he  company  had[  a  legal 
right  to  expropriate  the  property  which  was  on  their  line 
of  road  and  marked  on  the  plans  deposited  as  required  by 
law.  Individual  owners  had  no  right' to^disposseas  the 
company,  although  they  might  claim  indemi,nity ;  that  at 
the  timfe  the  road  was  made,  the  company  anld  the°ap- 
pellant  had  agreed  on  the  terms  of  indemnity'  for  said 
lands,  and  appellant  had  consented  to  the  company  taking 
possession. 

It  is  not  disputed  and  is  proved  that  at  the  time  the 
railway  was  built,  the  appellant  owned  the  lands  in  ques- 
tion, and  that  they  were  taken  aild  used  by  the  comply 
in  its  construction.  *       \    ^ 

It  is  equally  cleat  that  no  iM^eediUgs  were  taken  to 
expropriate  these  lauds  for  the  use  of  the  railway,  nor 
was  any  indemnity  ever  paid  orofl[ered  for  them. " 
'  Brewster,  the  appellant,  being  examined  as  a  witness 
for  the  respondent,  admits  that  when  the  company  took 
possession  of  these  lands,  he  was  spoken  to  by  a  Mr.  Cooper, 
one  of  the  company's  employees,  fo  whom  he  told  that 
he  was  at  the  time  in  litigation  with  the  Grand  Trunk 
Railway  Company,  relative  to  the  landiS  in  question,  and 
was  not  in  a  position  to  convey  them  norto  mdtke  any 
bargain  relative  fo  them  ;  also  that  if  the  company  too^ 
the  land  they  would  have  to  do'so  at  their  own  rislf 
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By  the  jnd^fment  of  the  Superior  Court,  the  opposition 
was  dismissed.  TJ^  present  lappeal  has  been  taken  from 
that  judgment,  x     * 

This  Court  is  of  opinion  that  the  judgment  appealed  from 
is  erroneouid ;  that  Ihe  right  of  the  company  to  expropriate, 
offering  and  paying  an  indemnity,  was  the  means  prescribe 
ed  by  liw  for  enabling  them  ta  acquire  property  without 
the  consent  of  the  proprietor,  and  that  the  property  in 
question  never  was  by  them  expi^priated,  nor  any  other  of 
the  requirements  fulfilled  to  entitle  tltem  to  enter  into  pos- 
session of  the  appellant's  property ;  that  so  far  as  the  title 
depended  upon  the  appellant's  consent,  it  did  not  extend 
beyond  the  terms  of  that  consent ;  that  it,  if  the  company 
„  took  possession  of  the  property,  they  did  so  at  their  own 
risk  t  that  i8,*that  he  woiHd  not  be  debarred  from  exer- 
cising his  rigfhts  when  he  should  find  himself  in  a  posi- 
tion to  do  so.  It  is  evident  from  the  appellant's  testi- 
mony, that  he  would  not  object  to  the  property  passing 
to  the  company,  provided  he  was  paid  for  it,  but  this 
willingness  does  not  defeat  his  title,  nor  effect  a  transfer 
to  the  company  defendant  without  either  expropriation 
or  a  voluntary  conveyance,  and  he  himself  expresses  the 
reasonable  view  that  if  he  does  njot  claim  his  property,  he 
has  little' chance  of  being  paid  for  iti 

It  is  true  that  he  says  in  his  examination  that  he  knew 
nothing  of  the  opposition,  and  had  not  seen  smy  lawyer 
about  it,  but  the  opposition  has  been  made  on  hh  behalf,  . 
and  he  has  not  disavowed  his  agents ;  on  the  contrary,  he 
says ;  "  I  4id  not  want  them,  to  sqII  my  land,  for  if  they 
sell  my  land  at  sheriff's  sale,  I  will  whistle  for  my  money."r 
It  seems  tome  that  a  gross  inguftice'and  a  violation  of. 
law  and  right  would  be  perpeirated,  if  the  judgment  ap- 
pealed from  were  allo-^ed  to  stand. 

This  Court  has  com**  to  the  coj^clusion  to  reverse  the" 
judgipent,  and  award  to  the  appellant  the  land  claimed  V 
by  him.    This  wili  hot  prev^t  U^e  appellant  being  dis-  * 

possessed  by  a  regular  expropriation,  if  that  can  Ml  be    V 
done  ^,  that  is,  if  the  company  are  within  time,  and  in  a 

condition  to  ftmrJHft  thit  right  • 
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Gur  attoi\tion  has  been  called  to  the  ciEwe  of  La  Bafufite 
d'Hochelaga  v.  The  MotUreat,  Portland^  4*  Boston  Raitibay 
Company,  aud  Hibbard,  ppposant.  (1)  The  circnmBtances , 
of  that  case  were  quite  different  from  the  present.  There, 
a  contractor,  who  .was  bound  to  furnish  t,h<f  'land,lt)i^ ' 
bought  it  in  his  own  name  for  the  road,  built  the  road  on 
it;  and  when  the  road  was  placed  under  seizure,  he  claimed 
to  withdraw  the  limds  under  a  title  which  we  considered 
really  the  title  of  the  railway  company  themselves. 

Th6  judgment  of  the  Oourt  is  as  follows  r-^^ — .1^^ 

"The  Court,  etc...;.. 

"  Oonsidering  that  .the  appellant  proved  the  material 
allegations  of  the  opposition  by  him  made  ii)  this  cause, 
and  more  especially  that  he^was  and  still  is  owner  of  the 
immoveable  property  thereiil\claimed  by  him,  to  wit,  Nos. 
18  audi  14  of  subdivision  No^  164  of  the  cadastral  plan 
and  book  of  refefence  for  the  parish  of  Longueuil,  occu- 
pied by  tKe  Montreal  ^nd  Sbrel  'Railway  Company  for 
the  use  of  )their  railroad,  and  included  in  the  property 
seized  in  this  cause  under  tne  description  given  in  th^ 
minutes  of  seizure  t>f  the  lands  and  tenements  of  the  de- 
fp^d^nt,  schedule  B,  annez^  to  the  writ  oi  fieri  faeuu 
issued  in  this  cause  ; 

"  Considering  that  the  ^aijl  Montreal  &  Sqrel  Railway 
Company  possessed  themselWs  of  the  said  two -lots  Nos. 
1 13  and  114  of  said  subdivjsW  No.  154  of  said  cadastral 
plan,  without  adopting  any  proceeding  in  expropriation, 
or  offering  any  compensation.  W  observing  any  of  the  for-r 
ma)ities  reqjaired  by  law  and  the  statutes  in  tliat  cas^ 
matl(^  and  provided  as  preliminary  to  the  right  of  the  sai  j 
Moj|itreal  &  Sorel  Railway  Company  to  take'possessioii 
of  ^a|d  land,  nor  does  it  app^  that  the  said  appellant 
ever  consented  to  alien  his  said  land  to  the  said  Railway 
,  Company  without  payment  or  otherwise  ; 
S?'  Oonsidering,  theitpfore,  that  there  is  error  in  the  jtidg- 
ln^t  rendered  in  this  cfause  bfl  the  Superior  Court,  at 
Mo]^treal,  on  the  22nd  of  Junk  1886,  the  Court  of  our 
Lady  the  Queen  now  here  do|th  ca^toel,  annul  and  set 
g)  M.  JL  R..  1  a  C.  150. 


f 


OOUBT  01^  QUEEN'S  BENCH. 


29 


^  aside  the  said  jadgment,  and  proceediing  to  render  the 
judgment  which  the  said  Superior  Court  ought  to  have 
rendered,  doth  declare ,  the  two  lots  situate,  etc.,  in- 
cluded^ in  the  pro{^rty  seized  in  this  cause  as  part  of 
^  the  rail way^of  the  said  defendant, /ind  described  \j^  the 
procis-Verbal  of  seizure  fuinexed  to  the  writ  of  fieri /acias^ 
issued  in  this  cause,  to  1)6  the  property  of.  the  said  appel- 
lant, and  doth  order  that*  the  sarnie  be'  subtracted,  distrails 

*"  from  the-said  seizure 


."  And  the  sheiriff  is  hereby  ordered  not  to  pifocfeedwS, 
the  sale  of  the  said  two  lots  Nos.  118  and  IJi  of  Bnbdiyi-\ 
sion  164,  parish  of  LongueQil ;  i 

"  An4  it  is  'further  ordered  that  the  said  respondent  do 
pay  to  the  said  ttppellant  the  costs  incurred  by  him  as 
well  in  the  Court  below  as  in  the  Oour^  here." 

Jnqbpnent  reversed- 

L^amme,  Lc^mme  S^  Richard,  attorneys  %  the  appel- ' 
lant.     IW^;.-     "'■>/■'-.;*•■;.-■      '..;■>:■■■.■■■'■.:■■' 

4.  thgnon,  attorney  for  the  respondent. 
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January  21,  1887, 
CkMram  DoBiON,  Ch.  J.,  TehsikivOross,  Baby,  JJ. 

HENRY  0.  CLEVELAND  kt  al. 

(DefrndfuUi  in  Cmtrtbdmo), 

Appkllantr ; 


AND 


•  ■> 


EXCHANGE  BANK  OF  flANADA 
{Baintiff's  in  Court  below). 


.  r  Kesponpents.  • 

tmjmtatiott  of  jH^fments—G.    C.   IIQI— Note  ditcomUed  by 
Bank — When  held  to  be  paid. 

Hiiu):-Tliat  the  rule  contained  in  Art.  1161  GC.  (that  the  imputation  of 
payment  is  made  upon  the  oldest  debt)  appliea  to  an  account  between 
a  bank^and  a  cuBton^er;  and  ao,  where  the  amount  of  a  note  dla- 
counted  by  a  bank  for  the  endorser  was  charged  on  maturity  to  the 
endorser's  account,  and  the  deposits  subsequently  made  by  the  endor- 
ser; as  shown  by  the  books  of  the  bank,  were  more,  than  sufficient  to 
cover  his  indebtedness  to  the  bank  at  the  time  the  note  matured,  sucp 
note  must^be  hdd  to  have  been  paid,  and  the  bank  has  no  action 
thereon  against  the  maker  who  has  paid  the  endoraer  (but  without 
obtaining  possession  of  the  note) ;  and  the  fact  that  the  endorser's 
aggregate  indebtedness  to  the  bank  has  continued  to  incniase  does  not 
Affect  thb  question  of  payment  of  the  note  refen«d  to,  in  the  absence 
of  a  reserve  of  recourse  by  the  bank  theieon. 

The  appeiil  was.  from  a  judgment  of  the  Superior  Court, 

Montreal  (Tasohebeau,  X),  maintaining  the  reBpoudents' 

action  on  a  promissory  note.    The  judgment  of  the  Court 

was  as  follows : —  .       " 

;  "Laeotir,  etc.-     '■  .■•,;'■;  ^.:  -  ■.,  ^^:>  ■..■ 

"  Consid^rant  que  les  ddfendeurs  n'ont  pas  6tabli  en 

preuve  les  allegations  de  leur  defense  A  I'effet  que  le  billet 

promissoire  sur  lequel  la  pr6sente  action,  est  port6e  aurait 

m  pay6  lors  de  son  6ch6ance  du  d,epui8.  soit  par  les  dits 

46fendeurs,„soit  par  les  endosseurs  John  Taylor  &  Co.  k  la 

dite  barque  demanderesse  ;  * 

'  Coitsid6rMit  que  si  les  dits  d6feiidenr^  ont  foumi  anx 


dits  Jofcm  Taylor  ^  Uo.  des  fonds  ou  des  valenrs  pourpayer 


I  .AW, 


:\.. 


/ 


■  m 

m  <  .  ^^^'^  ^^  ciimEN'8  bench/  81 

et  i^eter  le  dit  bill(t.  il  appert  que  lea  dits  John  Taylor- 


imr. 


*r!«v;.^*    A  1.,  r  r.      "*'*'""^ '!"«  '«■  au8  J  on  n  Taylor' 
Co.V0ntndglig6defairoottiploide*dit8fond6ouvaIeur8    <"— "«t 
pop?  payer  A  la  depianderosiKs,  porteur  et  cr6anci6ro  du  dit  ■""••"'^  «•"•« 

'     Sn^;      T/'"'  H'  ^"^  '"^^*'  ?*  ^««  »*  dit  billet  ee    ' 
.  t^ujours  restfi  en  soulfrance ;         (  . 

-  '^RejeWe  la  dfifense  et.  condaraiwe  les  dfifendours.  con- 

J|Mn^entot8olidairement4pay^^^^ 

.de  e8Bo  (au  nom  d^laquejlo'la  pr6.^iite  action  eat  port6e 

rtroioT-  "2or^ 

de_  tlOl  08  savoir :  19120.  montant  du  WUet  promiaaoire 

fait  e  8.g„6  4  Montreal  par  lea  dita  d^fepdeura.  Joe  68 

S0U8  lenomde"  Cleveland  &  Hall  Vie  sV^^^^  '  • 

par  lequel  lea  dita  d6fendeui^pnt  promia deW-.  aLx 

mo,a  de  date.  50ur  valour  re,Ue.  4  I'ordre  de74n  Taylor 

*  to    A  la  banque  de  Montreal,  la  dite'somme  de  #97  20 

^^r^n    'f'^^'"'"*"*"''* ''**^**^^  P*'  ^««  dita  John 
Taylor  &  Co.  et  par  eux  remia  k  Taylor.  Robertaon  &  Co.. 

tt.par  cea  demiera.  endoaafi  el  remiaaja  demandereaae,  e 
f3.88  pour  lea  mt6r6taaccru8.  etc."  . 

*  it.  FT  .4/^cr.  for  appellant  ;— 
The  plaiijtiffa  (reapondents)  baae  their  action  upon  a 

pwmiaaory  note  for  $97.20  aig^ed  by  defendanta  and  paya- 
b^o  the^der  of  Johu  Taylor&  CO.  at  th^Bankof  mL 
1888         ^**''*''^^'  ^**"'  *"*»»**»«  %™  the  6th  February. 

n.!i'^'"^?K'/''T"*"*'^  pleaded  that  the^ote  had  been 
?avll  r     7*1!"  '^''  '^"^^  matured.they  had  aent  to  1 

laylor  &  Co..  or  their  aucceaaora,  Taylor.  Robertaon  &  Co..  \ 

$38  on  account  and  a  renewal  note  for  the  balance,  with      ■ 
intereat  amounting  to  |68.16.  and  that  thia  renewal  note 
h^b^ao  accepted  by  the  Bank,  plaintiffa.  and  at  ita 
matunty  had  been  paid  by  defendanta. 
At  trial  It  wa«  clearly  proved  that  defendanta  had  piud    ' 

\CIL^  f  "^"^  *^**  *^^  "****"  *^'  I68%a«  accepted  - 
%the  Bank  from  Taylor.  Robertaon  &  CoSs^enewal.       - 
*|.        •  ■      ?1  *he  question  then  came  to  be  whether  th^  Bank 

.ntfouniiaux    I    plafatiff».hjdNH^npnidthoamuuulyrtheuo(^,uedu^^^ 
urs  pour  payer    ■    ^7  Taylor  &  Co.  ^  "w,Buouupon, 
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WW.  Whun  plftintiflfM'  books  wore  produce^  in  Court,  defend- 

ci.,«i.ii.j    ^^j^g  raovud  to  file  a  supplemciitury  plea,  urging  payment 

Kich»ng«HMik  jq  ^i,^  p^^Jj  |,y  Taylor  &  Co.  by  the  imputation  of  amounts 

collet;ted  by  the  Bank   and  credited  to  Taylor's  account 

subsequent    to    the    date    the    note    sued    upon'  was 

charged  to  that  account.    This  plea  was  allowed,  alkd  the 

defendants  contend  it  has  been  fully  established,  and  in 

law  furnishes  a  complete  defence  to  the  at^tion. 

The  note  sued  upon  w.as  held  by  the  Bank,  plaintiflTs,  and 

f         credit  had  been  given  by  them  to  Taylor  &  Co.  for  its 

proceeds  when  it  v^as  placed  there.    Defendants  had  no 

accounts  or  dealings  with  the  Btok,  all  entries  respecting 

these  notes  being  made  through  an  Account  kept  in  the 

'  -'■  ■  name  of  Taylor  &  Co.    The  note  in  question  matured  on 

the  9th  April,  1888,  and  was  charged  by  the  Bank  to  the 

account  of  Taylor  &  Co.  on  the  10th  April.  After  charging 

/  the  note,  the  balance  due  by  Taylor  &  Go.  to  the  Bank 

amounted  to  $11,987.19. 

Appellants  contend  that  having  paid  the  note  to  Taylor 
&  Co.,  they  have  the  right  to  have  any  suAis  or  moneys 
•  collected  by  the  Bank  for/4;he  account  of  Taylor  &  Co.  or 
paid  by  them,  imputed  in  extinction  of  this  indebtedness 
of  theirs  on  the  10th  April,  1888,  before  being  imputed  to 
any  subsequent  debts  contracted  toWajrds  the  Bank  by 
'  Taylor. 

It  isclearly  proved  that  the  amounts  of  money  received 

by  the  Bank  from  or  on  account  of  Taylor  Sc  Co.  subsequent 

to  the  10th  April,  1888.  exceeded  their  indebt^ness  on  that 

date,  and  in  the  absence  of  any  proof  or  even  allegation  of 

*         '       any  special  imputation  of  these  moneys,  they  must'  be  im- 

>  puted  in  extinction  of  the.oldest  part  of Mke  adlfbunt. 

^*  '  It  may  be  true,  as  the  witnesses  say,  that  the  account  of 

Taylor  &  Co.  wi|s  being  continually  drawn  upon  uid  cion- 

^tinned  steadily  to  increase,  and  that  they  are  now  much 

,  _  ^^^^  heavily  indebted  to  the  Bank  than  they  were  on,  the 
10th  April,  1888,  but  it  is  inconteaUble  that  such  amoimts 

>  '      as  we^t  to  their  credit  reduced  the  amount  of  the  oldest 

indel>tedneM.    As  between  T&yior  ttad  thr  Bank  it  might 
be  simply  aqneetion  of  establishing  the  amount  of  the 
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"  overdraft,  bat  when  the  righta  of  othen  (m  tho  defendantii       »«t. 
here)  are    oon<^rned,   it   becomes   aeceuary   to  inquire     ci.T.i.nd 
what  portion  of  TayWa  indebtedneaa  was  disisharged  by  """"•"•••'•"k 
♦•ach  credit  given  him,  and  defendanU  think  it  undonbted 
that  the  oldest  item  to  the  debit  of  the  account  should  be 
discharged  by  the  Hrst  credit,  (0.  0. 1 161),  so  that  until  the 
mdebtedness  existing  on  the. 10th  April,  1888,  had  been 

discharged,  no  payments  subsequent  to  that4ate.  could,  in ^"^ 

the  absence  of  any  specific;  agreement,  be  imputed  upon         '     / 
any  subsequent  indebtedness  of  Taylor  &  Co.         '/  .        ^ 

If  then  the  amounts  collected,  subsequent  to  the  lOth 
April,  1888,  were  sufficient  to  discharge  Taylor's  indebted- 
ness asMt  thatdate,  defendants'  not^  has  been  paid  to  the 
bank.  Sebire/&  Carteret,  iTo.  Compte  Oourant,  H,  No.  ^ 
and  Nos.-«8-4;  Parsons  on  Contracts,  Vol.  2,  pp!  680-8  • 
Morse  on  Banking^p.  82-8  ahd  cases  hco  ciL  I 

It  is  submitted  that  a  further  principle  of  the  imp^ation 
of  payments  fnay  be  invoked  by  defendants,  viz.,  that  pay- 
ments.made  by  a  debtor  .should  be  imputed  first  in  dis- 
charge  of  a  secured  debt  in  preference  to  those  which  are 
not  secured.  ,     .         !     «"    .    \ 

In  this  cam,  the  Bank,  plaintiff,  gave  credit  for  the  note 

!"v.,l  f!?  "  **"  '^•y^°^  ""^  *^«y  were  secured  by  the 
liabihtyof  defendants  upon  the  same  note,  and  having  paid 
the  note  to  Taylor  defendants  have  a  rigl^4«^laim  the 
Imputation  of  nioh  payments  as  were  made  by  Taylor  to 
the  Bank  in  extinction  of  the  secured  debt,  before  tieir 

imputation  ^ipon  any  subsequent  indebtedness:  CC  IMl- 
4  Aubry&Baii,f820,-p^e7r vJBfc!jr*-^-fiftti,rfS«8V20ij^ 
184. 

There  is  no  evidence  whatever  on  the  part  of  the  Bank 
nor  IS  it  pleaded  by  them,lthat  any  .pecial  imputation  waii 
made  by  them  of  amounts  subsequently  paid  by  Taylor  in 
payment  of  debtf  inoarred  by  him  subsequent  to  the 
maturity  of  the  note  sne^  upon,  and  in  the  abwnce  of 
such  pleading  and  proof;  defendants  have  the  ri^ht  t^ 
-rovoketne  pnpon>ies  ot  Iffl?  rdMi^to  the^pSiSoT 
of  payments,'    ;■-      ^  .  f'      ;,■  ,._.■:  ,.^  , -■  i\-     : 


■V  »-iV  >i  V  k-V  »»'V  >J> 


/- 


-^ 


■-^r 


84 


MONTREAL  LAW    RKPORTH. 


im. 

RlchMi|«H«iik 


i 


The  CMUH  of  hWd  v.  Carr,  5  Hinghain,  18,  and  Claytm'i 
«'Me,  1  Merivale,  608.  were  relied  on. 

/.  AT.  GrmimkieUi,  for  th«  rniipondenU  :— 

The  qneiition  arisM,  wan  there  at  any  time  between  the 
date  of  maturity  of  the  note  fined  on  and  the  fmnpennion 
of  the  Bank,  a  balance  to  the  credit  of  Taylor.  Robertnon  A; 
Co.,  because,  in  that  event,  BOch  a  balan<(;e  would  have  been 
imputable  to  the  amount  due  on  the  note.  The  evidence 
of  Varoy,  ledger- keeper  of  the  reapondenta.  showa  that 
daring  that  period,  their  iudebtednesn  wae  oolbitantly  in* 
creaeing. 

It  WfM  contended  by  the  appellant  that  the  depoeits  and 
discoanta  put  to  the  credit  of  Taylor,  Robertson  &  Go's, 
account  after  the  note  in  question  was  charged,  were  suffi- 
cient to  extinguish  the  debit  bftlance  and  pay  the  note. 
No  deposits  were  made  to  pay  the  debit  balance,  but  rather 
the  evidence  i«  that  any  deposits  made  were  made  to- take 
up  maturing  paper  the  day  when  made,  and  amounts  put 
to  the  credit  of  the  accoAntoJ"  discounts  wiere  withdfl^Wn 
the  sdme  day,  and  usually  in  greater  amounts  than  put  to 
the  credit  of  the  account.  Deposits  and  discounts  were 
immediately  withdrawn,  and  the  debit  balance  kept  con- 
stantly increasing.  There  yratfi  no  payment  of  the  debit. 

Orobs,  /  (for^he  Court)  :^  *^* 

The  Bxehange  fiank  of  CJanada,  or  its  liquidators,  »ae 
Cleveland  h  Hall,  the  now  appellants,  as  makers  of  a 
iiote  for  #97.20,  payable  two  months  after  its  date,  Jrhich 
i»  the  6th  of  February,  1888,  endorsed  to  Taylor  &  Co.,  or 
to  their  successors,  Taylor,  Robertson  So  Co.,  and  ^>jr  them 
discounted  at  the  Bxehange  Bank. 

The  appellants,  Cleveland  8c  Hall,  relj  for  thc^r  defence 
on  a  plea  of  payment.  . 

In  proof,  they  show  that  when  the  note  in  question 
matured,  they  sent  in  cash  to  Taylor,  Robertson  &  Oo.  |88 
and  a  renewal  note  for  68.15  to  take  it  np.  It  do^  not 
appear  that  Taylor,  Robertson  9c  Co.  applied  the  means  so 
placed  in  their  hands  to  ^ke>np  the  note  novf  sued  upon. 
It,  .hoiMfever,  aj^pears  that  they  discounted  the  note  for 
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♦68.1ft,  at  the  KichangM  Bank.     U  wm  paid  at  maturity        """•iN 
and  i«  prodac«d  by  the  appallanta,  Claveland  h  Hall,  in    f^*^-* 
their  defence.  #^  >  iiahMaaMnk 

John  Taylor,  one  of  the  firm  of  Taylor,  Robertaon  9c  Co., 
niamined  aa  a  witneaa  for  th«  apiMllantii,  RtatAH  that  the 
note  of  $97.20  wa«,  by  the  banli,  <;harged  to  their  «ccount, 
but  he  was  never  called  upon  to  pay  it. 

Whether  or  not  Oleveland  ft  Hall  paid  Taylor,  Robertnon 
h  Co.,  auch  payment,  if  made,  i^ould  hare  no  effect' in  dia- 
charging  their  liability  to  the  bank. 


The  queation  remains  to  be  determMHlrhUher  there  ii 
evidence  to  eeUbliih  that  t^e  bank  wm  paid  the  note  of 
$91.20. 

There  it  no  proof  of  a  apeciflc  payment  of  this  sum,  but 
it  i«  contended  that  on  a  debtor  and  creditor  account 
between  the  bank  and  Taylor,  Robertson  &  Co.,  as  kept 
by  the  former,  this  note  of  |97.20  was  liquidated  by  th« 
imputation  of  payments,  which  would  apply  to  the  extinc- 
tion of  this  debt,  and  it  is  proved  in  the  manner  follow 
ing :— This  note  fell  due  m  the  «th  of  April,  1888,  and  was 
charged  by  the  bank  to  Taylor.  Rob<^rtson  &  Co.  on  the  day 
following,  at  whiob  dat©,  Taylor,  Robertson  &  Oo.  owed 
the  bank  a  balance  of  #11,987.19,  as  shown  by  the  evidenoe 
of  R.  a  Yarey,  at  the  time  ledger-keeper  in  the  bank,  and 
by  the  same  evidence,  it  appears  that  Taylor,  Robertsoa 
&  Oo.  made  deposits  in  the  bank,  which  were  credited  to 
them  in  the  bank  books  to  an  extent  exceeding  $12,000. 
On  a  further  examination,  he  says  that  the  deposits  and 
disoonnta  together  would  more  than  cover  the  oyer-draft 
on  the  9th  of  April. 

It  is  tr«e  that  it  is  also  shown  that  the  indebt«dne^  of 
Taylor,  Robertson  &  Go.  to  the  bank,  in  place  of  dimiiUsh- 
ing,  continued  always  to  increase,  but  no  proof  is  made  of 
any  of  the  advances  being  special  or  confined  to  particular 
transactions,  nor  that  any  nmrve'or  recourse  was  made  by 
the  bank  retpecting  the  note  now  aned  upon. 

On  this  state  of  facts,  the  respondents  daim  to  support 
the  judgment  in  their  favour  by  the  usual  course  of  busi« 
aess  and  practice  of  the  bank  to  kaey>  aa  «»llai»>m1  iu.»n>it y 
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'F*       *nd  retain  their  reconrse  upon  &11  bills  discounted  by  tbeir 
ci«T»tond    customers,  treating  each  transaction  Separate  l)y  itself,  so 
"       that  no  such  bill  would  beconsidered^aid  uni«)88  specific 
value  was  appropriated  by  the  debtoi-'for  that  pnrpo^. 

The  appellants,  on  the  contrary,  contend  that  A  banker's 
j4^  account  forms  no  exception  to  the  general  rule  ctf  inercan* 
tile  accounts,  that  they  are  entitled  to  the  imputation  of 
the  credits  given  generally  in  the  books  of  acoouiit  of  the 
bank,  these  credits  going  first  to  extinguish  tW^arli^t 
j^T——  debts,  and  according*  to  this  rule  of  imputation,  tne  notd 
sued  upon  must  be  considered  paid. 

The  Court  is  disposed  to  take  the  appellant's  view  of  the 
law  and  the  facts  of  this  case.    It  16  quite  possible,  I  will 
even  assume  the  probability  of  the  transactions  of  the  bank 
,  '  being  for  the  most  part  special,  and  each  confined  to  itself, 

if  explained,  might  show  that  the  deposits  consisted  of 
notes  discounted,  the  money  bein^  advanced  specially  on 
each  particular  bill,  and  not  applicable  as  deposits  toj^en- 

eral  account ;  but  without  any  sufficient  explanation  or  a 
re^iBrve  of  recourse  on  the  bill  in  question,  the  Court  sees 
no  escape  from  the  conclusion  that  thel>ill  sued  on  in  this 
case  is  paid,  and  Cleveland  &^  Hall's  liability  thereon  ex- 
tinguished by  the  imputation  of  the  deposit  oiedits  to  the 
earliest  debts  of  Taylor,  Robertson  &  Co.,  and  as  the  bill  * 
sue'd  M,  (m  this  principle  would  be  covered  by 'these  ere* 
dits,  we  must  hold  it  paid,  by  which  means  the  judgment 
:  appealed  from  must  be  reversed,  and  respondent's  action 
1    '  dismissed. 

n V  "-  "*         The  judgment  of  the  Court  is  recorded  as  follows : — 
-     ^         ;    "  The  Court,  etc....:. 

"Considering  that  the  appellatfts  ha^e  ptore^  the 
material  allegations  of  their  plea,  imore  especially  that  the 
amount  of  the  promissory  note  , for  which  the  pxetemt 
action  has  been  brought,  had  b^b  and  was  before,  and  at 
the  time  of  the  institution  of  the  present  action  compen- 
sated and  paid  by  the  momoi^aQd  credits  which  the  firm 
♦  of  Taylor,  Ilobertaon  &  Co.  became  entitled  to,  and  were 
placed  to  their  credit  in  the  books  of  the  said  ^Miik  where 
tho  Bftid  J^aylogyJtobertson  &  Oo,  had  diaeonnted  the  wud 
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"^ole,  and  in  which  account  the  said  promiswiiy  note  had       mr.    ' 
been  and  was  by  said  bank  charged  to  the  said  firm  of    ci.rji«d 
Taylor,  Robertson  &  Co. ;  fcchM,.Bank 

"  Considering  that  by  the  law  regulating  tU  imputation 

of  payments,  said  credits  were  applicable  to  the  extinction 
of  the  amount  of  kaid  promissory  note,  and  that  said  pro- 
missory note  was  paid  and  the  fndebtedness  of  the  appel- 
lants  thereon  thereby  extinguished ; 

"  Cpnsidering,  therefore,  that  in  the  judgment  rendered 
m  thw  <»use  by  the  Superior  Court  sitting  at  Montreal,  on      -       - 
the  Yth  September.  1886,  there  is  error,  the  Court  of  our 
Lady  the  Queen,  now  here  doth  cancel,  annul  and  set  aside 

tnA  MB.MI    tTlH<*lmA«>^     ^^J 1«  . 


the  said  judgment,  and  proceeding  to  render  thdjud^ent 
I  Superior  Court  ought  to  kave  rendered. 


which  the  said 

doth  dismiss  the  said  action  of  the  Exchange  Bank  with 
costo  as  welhof  the  said  Superior  Court  as  of  this  Court." 

Judgment  reversed. 
Atwater  ^  Cross,  attorneys  for  Appellants. 

\  .       : 
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;         March  22, 1887. 
Coram  DdBlpN,  Oh.  J.,  Tbssisr,  Orobs,  Babt  J  J. 

^  {Dtfendanta  in  Qmrt  below), 

;V '/  -/"■  i Appellants; 


\w 


I.     >::;» 


JEAN  H.  GENDBON       v    J 

)NDENT. 


SatS—Whm  goods  cease  to  be  at  risk  of  Vendqr^Inferiiirit^^ 
qualify — Bight  of  Purduuer  to  recover  d^eireii^  ut  value. 

H Ai>  t-^Whwe  floor  wm  sold  at  T)»R>nto,  Ontario,  tiA  parehaasr  hi  Sher- 
tfooke,  province  of  Quebec^^at  94.86  per  banw^  delivered  at  Sher- 
wooke  and  ArthabatfkaviUe,  tbpt  the  flour  waa  at  the  risk  of  Uie  ten- 
dor  until  delivered,  and  that 'the  purchMer  (who  had  paid  caab,  and 
who  did  not  examine  the  floor  ontil  a  <)oantity  had  been  sold  in  anull 
lota  to  hia'coatomera),  waa  entittod  to  recover  fkom  the  vendor  the 
difiarance  in  valoe  between  floor  of  the  qoality  ordered  and  tfiat  ^ 

v!      which  had  been  received.      ^.  /  -' 

Thei  appeal  was  from  a  jadgment  of  theSaperior  Gonrt, 
district  of  St.  Francis  (Brooks,  J.),  maintaining  an  action 
brought  by  the  respondent  to  recover  the  difference  in 
value  between  flour  of  the  quality  ordered  and  that  which 
had  been  received.  The  judgment  of  the  Oonrt  below  was 
in  the  following  terms  : —  .        ^ 

-  f*  The  Court,  etc.;.,..  ^  ' 

"  Gonsidering  that  plaintiff  hath  established  the  material 
all^ations  of  his  declaration,  and  particularly  that  it  is 
proved  that  the  flour  sold  by  defendants  to  plaintiff,  to  be 
delivered  at  Sherbrooke  in  the  month  of  June,  1884,  and 
which  was  then  delivered  at  Sherbrooke  and  Arthabaska- 
ville,  was  when  so>  delivered  of  inferior  quality  ;  was 
'injured  to  such  an  extent,  that  had  the  plaintiff  known  of 
said  injury  and  defect  tfe  would  not  have  bought  the  same ; 
that  he  was  unable  to  dispose  of  said  flour  as  of  the  quality 

:Hby4^en4ant8-r  tbat4i4wrge  portion- 
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tilt,  hllil  Ta.at\lA  a»iA  AW^- <         ...  .      .      '^ 


tiff,  had  re-Bold  said  flW.  as  unmerchantable  and  of  inferior      jfMo, 
M?t,  iV  was;  that  the  plaintiff,  within  a     oM««>. 


reasonable  time  after  h\became  aware  of  the  quality  and 
condition  of  said.  flouAotified  defendants  thereof,  ^d 
declared  his  intention  of  \tnmingthe  Same  to  the  defen- 
dants but  they  replied  thiitsaid  flonr  was  delivered  in 
»ood  brder  and  condition,  an\in  fact  declined  to  receive 
tne  same,  or  to  consider  anyWtlement  or  arrangement 
with  plaintiff  as  to  receiving  bi^k  or  re-paying  the  price 
or  any  part  thereof;  T-  T  \*w 

^J^^^^^i  considering  thal\the  sai^Uur  was  so 

<»«fec^^^  inferior  in  quality  th\t  the  plaintiff  could 

mB^"^  realize  the  price  paidW  hini,  to  wit :  |4  86 

mncfS??n  **'l'*'^.  ^"^  ™  n*  '"^  M,.w6rth  as 
!???  ,  f  •^•^"  *®  ***®  P"c«  paid  therefcr  byi  plaintiff  and 
^Pjj^»j-««fie<^ip  calling  upiLSlJ^I:^ 
at  X  *f '^"f  ^^^^^^  the  value  of.Ld  flour  and  the 
i^  ^r^^^^^"*^*^  ***  defendante.  to^It :  the  sum  <^ 
Jl^T^pbr  barrel  save  and  except  the  mWrels  sold  to 
Boj^.  on  which  should  b^  deducted  the  Im^  of  #1  p^ 

o  J  f  "f  ^!«^««^»^fir  ftirther  that  plaintiff  wa^  it  aWe  t«^ 
obtain  delivery  of  said  flour  untU  he  had  paidleWor  and 
hat  he  was  not  bound  imthediately  on-rLvinlS^ 
o  have  it  inspected,  but  defendants  were  boundU  deUver 
It  m  good  order  and  condition,  which  they  faiU  to  do 
"  fninfW     r'^^T""  '^''^«^  '^  '««^demn  deXIdants  ^ 
-bltwi    i''^"'^^^'  to  pay  to  plaintiff,  as  thed&renci 
between  the^pnce  paid  by  plaintiff  to  defendaSs  ^^ 

«^^T  TA  ?'  ^.'^^^  """^  ^^««^  received  bthim 
deS^  *K^^  barr^hrsold  to  Booth,  on  which  shoSd  S 
deducted  the  sum  of  fl  per  barrel,  the  sum  of  ♦626Xith 
mtere.t,^et».,  and  costs  of  suit,  etc." 

H.  S.  Brown,  for  the  appellants::— No  attempt  has  I 
made^  ^j  respondent  to  e8tal>lish  that  the  defect  iu 
flour  Wt  back  to  the  date  of  shipment.    On  the  L 

a»U.l  aM»i  have  ansen  ftom  the  ^niage  of  the  flo 
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<  daring  midsummer  weather  \ik  heated  oars.  The  gnA» ' 
ojf  flour  fur^ushed  was  even  superior  to  that  contracted  for. 
'the  deterioratipn  took  place  after  it  had  been  shipped  from 
Toronto;  and 'the  lo^s^should  fall  not  on  the  appellantSr 
but  on  the  respondent.  He  acceptcfd  the  flour  and  paid 
for  it,  and  never  inspected  it  until  at  least  a  week  aftef  it 
was  delivered  at  Sherbrooke.  4 

'  H.  Ri^aser,  for  the  respondent :— If  the  flouf  was 
heated  on  its  passage  from  Toronto,  the  appellants  would, 
under  their  contract,  be  ^sponsible  to  tespondent.  They 
t^ndertook  to  deliver' the  flour  at  Sherbrooke  and  Artha- 
bas^aville,  and  npt  at'  Toronto.  iThis  is  manifest  from  the 

I  eyidence,  fi^omi  t£eir  plea,  and  from  their  invoice  of  'the 
goods  wherein, they  give  credit  for  the  freight  paid  l)y  the 
respondent.    By  their  p^a,  they  allege  that  they^spld*  res- 

.pondent  476  l>^rrels,'«4t  |,4.85  per  haxrel jd^ttereel.,  ^fThis 
eould  ndt  mean  delivery  at  Torpnto,  f^  if  so,  respondent 
Kould  not  haYe  been  entitled  to  credit  for  the  height  pfud. 
The  respondent^  cUd  not  imi&ediately  exankine  the  flour, 
nor  Was  he  legally  bound  to  do  so.    He  had  bargained  for 

,,  good  flour,  and  he  had-a  right  to  assume  that  he  was  getting 

'  good  flour,  and  he  was  under  no  obligation  to  open  and  t^t^ 
the  quality  of  475  barrels  of  flour  any  more  than  he  would, 
had  there  been  lOjQOO  barrels  instil  of  475. 

C^os4  J.  (for  th^  Court)  :-^  ,        ^  •*  . 

In  Juine,  1884,.the  appellants,'Taylor'et  al.  ^Id  to  tl^e 
rei^poni^ent,  Gendrop,  476  barrels  Warrior  ioDiills  flour^  to  be 
delivered  at  Sherbrooke,  the  |>rice  to  be  |4-85  delivered. 
It  was  shipped  by  bill  ofladinp:  with  draft  %t  sight  attached, 
so  that  delivery  could  not  be  had  without  payment  of  the' 
^raft,  which  was  duly  honored  by  payment  on  the  26th 
1Xnne.  Q«ndron  did  not  immediately  examine  the  flour, 
"part  of  which,  viz.,  176  barrels,  was  directed  to  ArthabaiCka, 
but  having  supplied  his  customers  with  parcels  of  it,  they, 
found  it  bad  and  returned  it  to  him,  w^ereupbn  h^  noti- 
fled  the  appellants  on  the  14th  July,  hut  tkey  maintained 
that  the  flour  wa^  good,  in  good  ordertmd  condition,  hav- 


mg  been  inspected.- 


!-       .'i 
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Gendtoa  .retained  the  flour  but  broi^ht' the.  present 
actionto  recover  the  difference  in  value  between  go6d  flour 
If'  qMity  ht  oMered  ai»d  the  flou^  in  question,  which 
had  proved  bad  He  alleged  m  his  declaration  that  the 
flour  was  sour  when  delivered,  and  of  less  value' 
;J*^!i^'  »!•  maintained  that  the  flour  was  good  and  of 
hfe  quality  sold,  and  at  the  risk  of  the  purc^a^,  Lm  the 
tiine  It  was,8hipped  at  Toronto.     •      i  J^  \ 

^  ?^ii?^.i?^  ^^^'''''  ^"'^  give:&endroi?ju4g. 
i^ept  ibr  |62&,differenc«of  value  unde«tood  to  be  estab- 
jished  between  sotand  flour  of  the  quality  sold  and  infe- 
rior  4amaged  flopr,  which  this'  proved  %^  be.  It  is  from 
this  judgmentthat  thb  appeal  is  taken.      ^    ' 

It  is  contended  that  the  floirf  was  atjhe^isk  6f  the  pu^ 
chaser  from  the  tiqae  It  was  shipped  oh  the  pars  at«iodt6 
.on  the  selection  by  the  vendor  of  flour  tb^make  up  thrf 
parcel  agreed  to  be  sold.  '     /    ,  "■   •     " 

*  -^It  is  fivther  urged  thai;  thcj^uality  of  the  fl<rt*?lwas  not 
objected  to  intimq  and  repridlaJteid  by'Geiiron  as  the  pur-' 
chaser  ■■■■v;V    '-V;-..   ../:: '■'V^'r  •;';-■•  •         ■  '^^^ 

,  ms  Iss^ 'objection  is  really  ^9t^Un  ^  iu^d^id 
not  be  seriously .consitedt  Aevertheiess,  in  sucha  case 
as  the  pre8e^t,  where  thefqi^lity  ^f  the  flour  wiis  only 

T  ilf '^.*''  .*^  "'^^  "^'^'^  '«^  businessby  portions  ' 
,  which  pendix>n  had  soRbeing  returned  to  him,  an^WheV 
Vr.*airjB  the  flour  at  its-'ictualy^e/claiming^^^^ 
the  mfcriority  of  qua1ity.it  mAra)e  doubted  if  this  objW  ^ 

tion  would  apply  ^ith  any  ^t  force,  if  even-full  diligence 
Mdbepexercised.in  putting  it  forward.  '  - 

_^n  tfie-mawpdiiit  at  issu^weWe  against  theappeUaiis.* ; 
The  ^gain  ^  io  deliver  flbur  of  i  qertaia  quditV^nd " 
descnphon  lit  Sherbrooke;  until  it  arri^  th.^.  f[  W  ' 
un^er  the  control  ani  disposal  of  th|irend6r,^ho  might 

have  changed  its  destinatipn'aildlEred  other  floufm 
place  oi  itv. '  ■ '  '  .'■  - 

The'authoriti^  cited  by  the  appellants  arenot  applicable, 
ihere  IS.  however,  one  case  cited,  vii .  tfi^it  of  Butler 
^msoH,  24  JrflW  ToTimiil,  Exchoquy^,  utses.  p.  164,  which' 
«»tgl%t,»eem  to  call  for  particular  yemark.  Daiiage  to  i«>n 
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ill  t)ie  coarser  of  its. voyage  from  the- vendor  to  the.^n^- 
ohaser,  before  itr  delivery,  was  adjudged  to  be  borne  biy 
the  purcha8<;'r ;  bjot  that  case  differs  from  the  present  in  tl^e 
fact  ihat  the  iron  was  specially  manufactured  for  ahd  dn 
the  order  of  the  purchaser,  and  thus^  identified  from  the* 
.time  of  shipment  as  the  particular  iron  which  the  vendor 
had  sold,  and  the  damage  waa-only  such  as  was  incide^it 
to  the  ordinary  voyage 'on  the  particular  route,  therefore 
had  in  coaltemplation  by  the  purchaser  in  giving  the  ord^r. 
I  am  not  qtiite  sure  t^ateven  qualified  in  this  manner  the 
det'ision  would  be  entirely  satisfaistory  under  our  system. 
At  all  events,  it  diiferA  frQjn,  and  does  not  control  the  pre 
sent  qase.  '   '■ -,■  \'  -  :'.  v;'-'- .■  ^::,'^ 

We  are  of  opinion  that  the  j'tidgmeht  appealed  firom 
well  founded  aiid  should  be  confirmed,  and  we  ordjer 
accordipgly.        ^ 

V  Judgment  confirmed. 

tues,  Brown  S^  i^encA,  attorneys  for  Appellants.     ' 
Camirand,  Hurd  4*  Fraser,  attorneys  ^for  Respondents. 
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J^HN  H.^EBSTER  et  al. 

'\'     {D^endantupar  repme  aimtance), 

"■'  ■•  ApPBUiANTB; 

■  ■  ..\         »  /.  ■ 


I 


JOSEPH  DUFBBSNE  kt  ai; 


{PUximifs  m  Oourt  hOow), 

^  RSSPONDENTS. 


L_.f      '  JCS8PONDENT8. 

*V»«8pa/  dk^  Agent— M^  depotited  b»  tender  Ufitk  her 


Notary— RgpoH$ilnltt3f  ford^auU  of  Notary— Evidence, 

HitD:^Whe»>e  wnoa^t  of  « loui  wu  dS|KMited  by  the  lender  with 

her  nottry.  i«th  inetnioUon.  to  hold  it  unUl  thje  ohli^ti«n  tobegivto 

*       ?'u  .1^!!"T'*^  ■"**  regiatered.  th»t  the  weRonribllilir  for  the  d«^ 

.  fault  of  the  n<^y  to  pay  over  a  porUon  of  the  li'oney,  moat  faU  apoh 

;the  lender;  a^d  it  made  no  diftierioe  wheth<»r  the  notary  was  to  M^ 

J  ^ver  the  amount  to  the  botrower,  or  (aa  in  the  prewtut  case)  wa«^ 

jSf  u*i°  "^?  dischaqp  of  certain  debt*  in  Acooixlanoe  With  a  Ust 

fluJiiBhed^ik  him  by  the  borrower.   '     . 

i  ^     ' 

2.  Tbat  the  ^npwer'a  acknowledgmeat  in  the  deed,  that  he  had  raoeived 

the  whote  unount.  might  be  contradicted  by  the  leader*,  admission 

that  rite  bad  paid  the  money  to  ^  notary,  and  the  notwy'i  admis- 

•ion  that  he  had  no^  paid  over  a  portion  of  thtamoiint  "^    . 

The  appeal  was  ftoim  a  judgment  of  (he  Cteurt  of  Eeview 

Montreal  (Johnson,  Dohebtt,  Bouboeois,  JJ.K  Sept.  8oJ 

1886,  revdrsing  a  ju4gmeut  of  tie  Superior  Govt  jfTAis. 

C3HEBEAU,  J),  March  6, 1886.  . 

>    The  judgment  of  the  Supeijoif  Oourt ^as  as  follows;— 

■.'l.la  Oour,  etc.:V'''. 
''  ^' Attendu  que  le  deman^^r  ei  t^mt  reclame  d<J^»  di- 
fen4eresse  la  »B0^e  de  ♦ii?.49;»ie  cette.deruiire  li 
redeviatJur  le  montwit  d'uiw^  obftation  de  $2,000  con- 
sentiftp^  le  de)^and,eur  ee  (giiiukh.  dfefenderesse,  k  Ier 
ao&t  1«84,  4  Montreal  devant  Isaacson,  n^taire,  pour  pr«t 
de  Pf^eille  Bonime,  le  ditdemandw  allj^^nt  qifft  Hur  co 
Wntant  de  $2,000  la  d^fenddresse  a'aunSt  rtellement  d^ 
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pond  et  pay6  on  fait  payer  au  demandeur  on  di  aes  or6anciera 
k  Hon  acquit  que  |l,658.6il,  laiBsant  encore  due  la  dite 
balance  de  «84tJ.49 ;        •       .]     ■.         >    ^      \     '■'    ^ 

"  Attendu  que  la  dSfenderesse  a  ni6  gin6ralement  les 
allegations  de  la  dite  action  et  a  de  plus  all^gu^  snr  d6' 
feiiHe  Bp6ciale,  que  du  consenteinent  du  dit  demandeur  es 
(fualiU,  elle  avait  d6poti6  la  dite  semme  de  |2,000  eQtre  les 
mains  du  dit  notsOTe  Isaacson  qufi.-Le  demandeur  av|Ut 
sp^cialement  charg6  cQmme  son  mandataire,  de  payer  les 
divers  cr6ancierB  dont  les  r^lamlations  devaient  6tre  wK,W' 
fattes  au  moyeu  du  dit  emprunt ;  que  le  demandeur  ava^t 
cou8id6r6  le  dit  dSpdt  comme  equivalent  k  la  remise  faitV, 
k  lui-m6me  de'la  somme  pr£t^,  ainsi  qu'^dmis  d'ailleurs 
par  lui  dans  I'acte  constatanit  le  dit  prilt  et  dans  leguel  il 
reconnait  que  la  dite  somme  lui  a  ^t6  remise  en  especes,  et 
que  sous  ces  circonstances,  la  d^fenderesse  n'6tait  pas  res- 
ponsable  de  I'emploi  qu'avait  pu  faire  le  dit  laaacsoti  des. 
deuiers  ainsi  k  lui  remis ;  < 

"  Gousiderant'  que  la  ddfenderesse  a  proUv^  les  allega- 
tions de  son  dit  plaidoyer,  et  qu'il  en  r68ulte  que,  sile  dit 
Isaacson,  mandataire  du  dit  domandeur  es  qualUi  pour  le 
paiement  et  la  distribution  des  dits  deniers  &  qui  de  droit, , 
a  manqu6  k  ses  obligations  ou  est  redevable  an  deman- ' 
deur  de  quelque  balance  proyenant.du  dit  pr6t,  le  deman- 
deut  es  qualUi  n'a  pas  d'action  contre  la  d6fenderesse,  mais 
u'a  recoui's  que  contfe  le  dit  Isaacson  en.vertu  du  dit 
,mandat Special;    ■' 

"  .llaintient  les  defenses  et  deboute  le  demandeur  es 
qualUi  de  soil  'action,  aVec  d6pens  distraits,  etc." 
i   Johnson,  J;,  <|^liyering  the  judgment  of  the  Oourt  of 
Review,  made  tn\  following  observations  :— 

"  The  plaintiff  represents  that  by  a  deed  of  dbligatipn 

'which  he  produces,  ne  is  made  the  debtor  of  Louisa  W#b- 

ster,  for  the  whole  sum  of  |2,000 ;  whereas  |846.49  of  the 

Woney  remains  unpaid/aiid  for  that  sum  he  brings  his 

'  t^tion^   ,;. ^     ■ '  ■■  ,  .  [\:- .. 

"The  defendant  pleaded  that  she  had  deposited  the 
with  the  notary  who  paaaed  the  dfl#d.  in. 
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knowledged  by  the  terms  of  the  deed  itm^f;  and  further, 
she  pleaded  that  the  plaintiff  and  the  i^otary  arranged  atod 
agreed  between  themselvei  as  to  the  various  sums  to  be 
paid  to  discharge  different  x;Jaims  due  by  the  Estate 
Lozeau.     ,     .  J  '■..'■.■.    ' 

"  The  judgment  dismissed  the  Jictlon,  on  theground  that 
the  notary  was,  by  the  plaintirs  own  act,  mad»  hisageAt, 
and  he  has  ^ly  his  recourse  against  ihim,  and  not  against  ^ 
the  defendant,  whq  is  acknowledged  in^the  deed  to  have 
paid  the  money.  The  notafy  has  the  money  still— (that 
is  to  say,  his  own  fees  and  an  amount  of  |28«^ud  to  one 
Mdme.  Geoffrion,  and  not  yet  paid  to  h*,  make  up  the 
amount  that  is  now  sued  for)..  V       Jj^ 

••The  questions  are  whether  he  acted  as  the  plaintiff*^ 
agent,  in  receiving  tfiis  |2>00 ;  and  whether  the  plaintiff 
has  proved  the  jion-payment  of  the  money.    The"Wefend- 
ant  had  to  prove  th^  agency  of  the  iiotary  for  the  plaintiff, 
whidh  she  alleged;   and  she  has  examined  the  notary  , 
himself  In  the  first  place,  I  do  not  think  parole  evidence 
can  be  given  of  the  fact.    In  the  second  place,  if  such  evi- 
dence  could  be  given,  it  would  be,  in  its  nature,  evidence 
fo,  exculpate  himself  by  one  interested  as  the  defendant's  " 
l^arant,  and  would  not  be  sufficient  proof.    The  defendant 
on  faUs  ,et  artic^ss,  and  *also  as  a  witness,  admits  that  she 
employed  the  notary :  she  calls  him  her  notary,  and  says 
he  has  been  so  for  twenty  yea^:  that  8h^g|4  him  not  to, 
pay  the  money  until  the  plaintiff  had  signed  and  regis-  ' 
tered  the  deed.    This  is  the  same  thing  as  if  8h6  hid  kept 
the  money  jn  her  own  hands  until  these  conditions  had  - 
been  observed.     Therefore,  the  position  of  the  parties  is  ;' 
this:  A  lender  takeir  an  obligation  for  mon(ey,  4nd  admits 
she  has  instructed  her  agent  to  pay  it  when  certain  thingi    "* 
have  bepn  doi|e  by  the  borr6wer.     These  things  the  bor-,  * 
rowei-  has  done :    ^hat  taore  can  he  be  called  upon  to  do 
before  the  moAey  is  paid  »  It  is  true  the  i^^e  of  paymAit  . : 
of  the  money  was  mentioned  aqd  agreed  to ;  and  the  plain- ,' 
liff  confidiEd  In  the  landw  to  pay  >t-4hwwgh  h^^^^fcnt  tteF== 


DufrMm. 
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notary, in  a  certain  way;  but  that  makes  no  difference. 
^*  ^**  '^ij^  to  W  ioBtrn^tions  to  her  notai^  that  the 


.  i    •.  ■■■: 


■'  ■  \ 


*> 


Is 


>  . 


46 


IMT. 


!    , 

t 

* 

i ; 

1 

. 

]«1 


MONTREAL  liAW   RBPORTi.  • 


W*btt«r 
DufraiM. 


money  wu  not  p«id  till  the  borrower  signed.  Therefore, 
hii  signature  is  no  proof  that  he  got  the  money;  bntpnly 
that  he  conformed  to  the  condition!  on  which  he  J^aa.to 
get  it.  The  lender  was  bound  to  see  that  the  money  WM 
paid  to  the  borrQwer  in  some  way.  She  cannot  divest 
herself  of  that  obligation  by  entrusting  it  to  another.  The  , 
plaintiff  was  willing  that  the  whole  sum  should  be  paid 
^«  certain  way;  but  the  whole  has  inrvr  been  paid  ^ 
all  The*  defendant's  agent  keeps  a  part  of  it  in  his  hahds, 
eitheV  as  her  agent,  or  with  the  plaintiff's  consent.  He 
fails  to  prpvo  any^snch  consent.  Indeed,  he  only  contends 
there  was  a  consent  that  he  should* pay.it:  not  that  hd 
should  keep  it. .  Jf  he  can  do  that  without  the  consent 
of  the  plaintiff,  he  can  do  it  with  the  entire  amount.  This 
judgment,  therefore,  is  revised ;  and  goes  for  the  plaintiff 
for  the  amount  claimed.'* 

The  written  judgment  of  the  Court  of  Beview  was  in 
the  following  terms  :-^  * 

"The  Court, etc.  '        ^  ''. 

"  Considering  that  the  plaintiff  represents  by  his  present, 
action  that  by  a  deed  of  obligation  whiteh  he  produces,  he 
i9  made  to  appear  debtor  of  Louisa  WeDster,  (the  original 
defendant),  for  the  entire  sum  of  12,000,  the  annount  of  the 
said  obligation,  whereas  #846.49  of  that  sum  has  not  been 
paid  to,  nor  received  by  him  ; 

"  Considering  that  the  defendant  pleaded  in  substance 
that  she  had  deposited  with  the  notary  who  executed  the 
deed,  the  whole  sum  of  |2,000,  and  that  the  whole  of  it 
was  paid  to  plaintiff  as  acknowledged  by  the  terms  of  the 
deed  itself;  and  further  that  the  plaintiff  agreed  person- 
ally with  the  notary  as  to  the  payment  of  the  yarious 
sums  due  to  different  creditors  of  the  estate  Lozeau  ; 

"  Considering  that  the  said  sum  claimed  by-the  plaintiff 
has  been  retained  and  is  still  in  the  hands  of  the  notary ; 

^  Considering  that  the  defendant,  Louisa  Webster,  was 
bound  to  pay  or  cause  to  be  paid  to  the  plaintiff  the  whole 
sum  of  #2,000,  whtcfishe  has  jhbt  d6ne,but  instead  thereof 
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plaintiff  should  have  signed  and  ragitterod  the  said  deed 
snd  in  the  manner  agreed,  apon  ; 

"  Oonsiduring  that  th«  i)Ui;itiff  both  signed  and  regis- 
tered the  said  deed,  and  was  not  required  to  do  anything 
more  -before  the  payment  in  the  manner  agreed  upon  of 
the  whole  amount ; 

"  Considering  that  the  evidence  of  the  notary  to  prove 
by  parole  the  agency  of  the  notary  for  the  plaintiff  is  in-   ' 
admissible ;  ahd  if  admitted,  would  not  constitute,  seeing 
his  interest,  sufficient  proof;  <:, 

"  Considering  that  under  the  instra«!tions*admitted  by 
the  said  Louisft  Webster  to  have  been  given  by  her  to  her 
ageht,  the  said  noUry,  not  to  pay  the  money  until  the  deed 
should  be  signed  and  registered,  the  signature  of  the 
plaintiff  has  tl^e  effect  of  jJroving,  not  that  the  plaintiff  re- 
ceived the  whole  sum  of  $2,000;  but  only  that  he  co% 
formed  to  the  conditions  imposed  by  her,  and  upon  whi<^ 
he  was  entitled  to  get  it ; 

"  Considering  that  the  said  Louisa  Webster  could  not  ^ 
divest  herself  of  the  obligation  to  pa^  or  cause  to  be  paid  ''^ 
the  whole  sum  of  $2*000,  by  any  instructions  to  her  agent 
or  any  mere  act  of  her  oWn  ; 

"  Considering  therefore,  that  there  is  error  in  the  said 
judgment  of  the  6ih  of  jMarch,  1886,  dismitiing  plaintifl's 
a«tion,  doth  reverw  the  same,  and  proceeding  to  render 
the  judgment  which  the  said  Superior  Court  ought  to  '' 
have  rendered  in  the  premises,  doth  adjudge  and  condemn 
thft  defendants  par  reprise  tfinstatice  in  their  said  quality,  to 
pay  t6  the  plaintiff  es  qualUi  the  said  sum  of  $846.49,  with 
interest  from  the  letof  August,  1884,  and  in  case  the  said 
defendants  par  reprite  (Tinttance  should  not  pay  the  said  * 
sum  and  interest,  and  costs  of  these  presents,  the  same 
shall  be  deducted  from  said  obUgation.  and  the  present 
judgment  shall  serve  and  avail  as  an  acquittance  for  so 
I  much,  the  whole  with  costs." 

Sept^27, 1886.]    ^.  £.  (?i/m«ii,  for  the  appellants,  relied 
E'Jgg  .^^owledgmmt  fiontftinfld  In  thn  dnod  of  bbU 
p«ron,^ng.  1,  1884,  by  which  the  plaintiff,  respondent, 
acknowledged  "  to  have  had  and  received  of  and  6om  the 
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**  nid  LoaiHa  Webster,  to  hia  full  and  entire  Matiafaotion, 
"  ttc,,"  the  nam  of  |2,000 ;  and  upon  the  evidence  of  the 
notary  that  he  atill  held  the  amount  due  to  Madame 
G«o#ion. 

Jodom,  for  the  respondent,  Rubmitted  that  the  notary  was 
acting  an  the  agent  of  Mimi  Webiiter,  and  that  the  Iom  r«- 
•nlting  from  the  failure  of  the  notary  to  pay  over  the 
whole  or  any  part  of  the  amount,  must  fall  upon  her. 

The  case  was  Hubsequently  re-heard  before  tk«  Cottft 


t 


constituted  as  above  mentioned. 
Cross,  J.  (for  the  Court):— 

Miss  Webster  agreed  to  lend  Dnfresne,  tutor  to  certain 
minors,  |2,000,  which  Dufmsne  required  for  the  payment 
of  certain  debts  due  by  the  minors,  and  for  the  borrowing 
of  which  he  was  authorized  by  a  judge  in  order  to  pay 
said  debts.  Miss  Webster  paid  the  money  into  the  hands 
of  Isaacson,  her  notary,  who,  by  her  instructions,  was  not 
to  part  with  it  until  the  obligation  to  be  given  for  it  wsk 
executed  and  registered,  which  appears  to  have  been 
satisfactorily  accomplished,  but  the  money,  in  place  of 
being  paid  over  to  Dnfresne,  was  by  Isaacson  paid  over 
to  the  different  creditors  of  the  minors,  of  whom  a  list 
was  furnished  him  by  Dufreane,  or  the  notary  acting  for 
him.  He  paid  the  creditors  with  one  exception— a 
Madame  Geoffrion,  who  was  a  creditor  for  a  sum  of 
♦846.49.  The  money  fqr  her  not  being  forthcoming  Dn- 
fresne brought  the  present  action  against  Miss  Wet>ster 
for^the  payment  of  this  sum,  or  in  default  of  its  payment, 
to  have  the  obligation  reduced  ;>ro /an/o.  The  Superior 
Court  dismissed  the  action,  but  in  Review  this  decision 
was  reversed  an^  judgment  given  in  favor  of  Dufreane. 
Miss  Wpbster  died  dnriiig  the  proceedings,  and  the  present 
appeal  against  the  judjEfment  in  Review  is  being  prose- 
cuted by  her  representatives. 

The  question  to  be  j  determined  is,  at  whose  risk  the 
mon^y  was  in  the  haxijia  of  Isaacson  and  until  paid  over 
by  him.    Isaaojon  wy,  undoubtedly,  the  notary  of  Miss 


Webster,  selected  byfKer  to  ^ave 
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LofolH,  knonejr  would  be  partiNl  with.    1  k  tnfu  paid 
lh«Mi«ditoiti  on  .  Ikt  ftiri.i«hcKl  him  by  Dufr,*,,.,.  »„a  j,„ 
h.ul  nufr«iin«Vton««Mt  to  p«y  thn  oroditon  i«di.ttt««I  but 
.iH  fur  m  iJufrwuno  wan  coi.rorami,    r«Htt...ou  <li<l  not  irat 
iiiHtrurtionH  iVom  him  to  r«i;«ivo  the  monoy  from  Mia. 
WobHtor  on  hia  (Dufrwano'a)  a...ount  and  pay  it  ov«r  to 
tho  ^^reditow.  FI«  waa  bormwJn,^  th«  mon«y  for  th«  pi,r- 
IH«H.  .nd  «ve„  !^«  W«jg|||d  an  interoat  m  .ooin^ 
that  ,t  waa  paid  to  ih^f^S^iiom.  although.  ;pe^ 
hapH.  not  l,ou»d  to  ao  <Mp^  Andolearly  DulV^^ane 
W.UI  ontitlod  to  havo  it  oi^f|ipB  hitaaolf.or  to  thocre- 
(lUofH  m  hia  diaoharg«^  «IWlo  paid.'  it  had  not  been 
advaniod  purauant  to Miaa  Wobatwr'a obligation,  and  until 
thou  the  money  ronuinedat  Miaa  Webatora  ri«k  in  the 
hauda  of  her  notary,  whom  ahe  had  choaon  aa  her  agent 
1  h.!  matter  would  have  ii^emed  more  <!lear,  but  for  the  fact 
that  Dufreane,  \n  hia  declaration,  allegea  that  the  aum  he 
HiHilcs  to  recover  had  never  been  paid  by  Miaa  Webaterto 
lNa«.;Hon,  while  the  proof  clearly  ahowa  that  it  waa  paid 
to  Inaacflon ;  but,  although  paid  to  laaaeaon,   Dufreane 
iiovor  received  it,  nor  waa  it  ever  paid  to  anyone  author* 
iwd  to  receive  it  on  hia  behalf,  and,  as  Dufreane  ia  fairly 
i'utitled  to  take  thia  position,  the  allegation  referred  to 
iiiuy  be  treated  aa  surpluaage— not  nece88aril^|B*ierial  to 
Dulrosue'a  right  to  recover.  '^Bf  Jt 

It  waa  argued  that  Miaa  Webster  had  proof  in  heSavor 
by  au  authentic  document,  which  could  not  be  contra- 
dtc-jtd,  but  by  ap  inscription  de  fmx.    This  objection  ir 
"iUouuded.  The  document,  of  course,  forma  a  presumption 
■u  her  lavor.  but  that  presumption  id  reveled  by  her  own 
ad«u«8ion  on  oath  that  she  deposited  the  money  with  Mr 
l«auc8on.  who  afterwards  admitted  it  was  not  paid  over* 
We  havecom«^o  the  conclusion  that  the  judgment 
I  must  be  confirmed,  and  order  accordingly. 

^:  .       Judgment  confirmed. 
Gtlman  ^  Oughtred,  attorneys  for  the  appeUants. 
Pelletier  ^  Jodom,  attorneys  for  the  respondents. 
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February  22,  1887. 

Coram  DoRioN,  Gk.  J.,  Tkshj(er,  Gross,  Baby,  JX 

CORPORATION  OF  THE  CITY  OF   SHERBROOKE 

{Defendants  in  Court  below), 

'  Appellants  ;    . 


asm 


:  ^  —     T-,      JOHN  SHORT     — ^-^   - 

':'.-'■'    •  (Plaintiff  in  Court  below), 
'  .         ^  Respondeat. 

Municipal  Corporation — ResjtomibilUy— Condition  of  Streets— 
Extraordina'ri/ Circumstances — Sernient  SuppUloire. 

r  • 

^BLD'.— 1.  That  a  municipal  corporation  is  not  bound  to  make  extraor- 
dinary exertions,  out  of  proportion  to  the  means  at  itH  disposal,  in 
order  to  keep  the  streets  free  from  snow  and  ice,  t)Ut  odly  td  suuli 

^  .  extent  as  is  reuaonable,  taking  into  consideration  the  means  at  its 
diBpoaal. 

2.  Where  there  is  no  evidence  of  the  cause  of  the  accident,  it  is  not  a  proiwr  I 
casb  for  submitting  the  Kxmeni  mpplitoire,  and  thus  permitting  tlie'j 
case  to  be  proved  entirely  by  the  ^aintiff's  oath. 

•  The  appeal  was  from  a  judgment  of  the  Superior  Court, 
St.  Francis  (Brooks,  J.),  March  27,  1885,  maintaining  an 
action  of  damages  for  personal  injuries  sustained  by  the] 
respondent  through' the  allegedliegligence  of  the  Corpora- 
tion, apjiellant.    The  judgment  of ^he  Court  below  was] 
in  the  fttilowing  terms : 

"The  Court,  etc.     , 

"  Considering  that  the  plaintiff  hath  proved  the  material  I 
allegations  of  his  declaration,  and  that%n  or  about  the  14th  I 
of  April,  1883,  the  sidewalk  on  London  street,  in  the  North  I 
Ward  of  ^erbrooke,  was  not  kept  by  defendants,  as  theyl 
were  by  law  bound  tQ.jdoi^  in  good  repair  anB.  flree  froml 
obstacles  and  impediments,  buC^  on  th^^^contrary,  wasl 
allowed  to  bf  and  remain  comj^etely  blm;ked  and  ob-l 
structed  by  snow,  so  that  foot  passenj^^rs^were  unable  to| 
travel  them,  and  those  persons  passing  along  said  strei 


mmm^ 


COURT  OF  QUBEira  BEITOH. 


61 


c« 


And  considering  that  the  said  street  or  highway  was       iw. 
not  by  defendants  kept  free:  from  hoies.  cavities,  &c.,  but   ^^'^J^^* 
that  the  snow -had  bepri  alloiwd  to  accumulate  thereon      «A 
and  remain  m  cdiwwquence  whereof  at  said  point  it  had 
become  full  of  holes,  slopes,  incumbrances  and  llipedi- 
ments,  and  unsaf^  as  well  fi^^  passageof  animariTfor 
toot  passengers  ;  ,,.     •  •^*, 

"And  considering  that  the  pKintifl^  on  or  about  thS  14th 
01  April,  1888,  hiving  to 'pass,  said  sidewalk  being  im- 
passable,  and  owing  to  the  unsafe  c6nditiou  of  said  street 
or  road,  of  which  defendants  were  or  should  have  been      ' 
aware,  and  which  they  should  have  prevented,  in  passinir 
along  said  street  .or  highway  on  his  way  homewaJd,  met         .  - 
with  the  accident  complained  of  by  him  in  his  declaration 
by  which  his  ankle  was  sprained,  and  suffered  loss  and 
damage  thereby ;  ,   ..  .  * 

^"  And  c<msidering  that  said  accident  occurred  throuirh 
the  negligence  of  defendants  in  not  keeping  said  sidewalk 
open  to  the  public  and  in  good  repair,  and  said  road  free 
trom  holes,  cavities,  ruts,  slopes,  incumbrances  and  imped- 
iments,  as  they  were  bound  to  do,  and  that  plaintiff  hath 
thereby  suffejed  damage  to  the  extent  of  |800,  doth  in 
consequence  adjudge  and'condemn  the  defendants  to  pay 
to  the  plaintiff  the  said  sum  of  |800,  with  interest,  etc  " 
Nov  24, 1886:i  H.  B.  Brotan,  for  the  appellants,  Contended 
that  the  supplementary  oath  was  illegally  submitted  to 
the  plaintiff.(re8ponden^)  without  allowing  the  parties  to  be 
heard  thereon  ;  and  that  the  circumstances  were  notsuch 
as  to  warrant  the  Court  in  submitting  the  decisfon  of  the 
case  to  the  oath  of  the  plaiutiff.Uere  being  no^ommeilce- 
ment  of  proof:    Secondly,  even  ^th  the  evidence  given 
by  the  plaintiff,  the  action  ought  to  have  been  dismissed 
meseasonoftheyear,placeofthea^ident,andthecau8e;'      . 
rxwri      ***'*'  ^""'^  consideration.    The  law  does  not         " 
expect^  the  cprporation  to  do  impossibilities. 
I     W.  White.  Q.a,  forthe  resident  :^The  sidewalks  had 

P-i^rSiftLj!^^!^ -■''!!:  ^ -^^^  ^^  »y  ^  ^movied :_ 

lfn!^+i  '**-^"*'  *'^**®*'  ^**^''«»'^>  «o  that  the  side waJi£s  were  per«  ~ 

Uectly  impassable.    Pedestrians  lyere  foh^ed  to  take  the 
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middle  of  the  street.  Iw  the  street,  the  snow  had  drifted 
and  been  allowed  to  "accv^mulate  in  such  a  ijaanner  that 
one  side  of  the  road  was  inuch  higher  thatb  the  ^other, 
leavfhg  the  street  very  slanting  and  uneven.  ]rhere  were 
a  good  many  holes  in  the  street,  some  of  them  having  been 
^ere  for  a  long  tim^ ;  others  were  more  reoenl|.  The.bad 
condition  of  the  street  had  existed  for  so  long  " 


a  time  that 


the  appellants  were 


Cross,  J. :— ^ 


'fti 


!i 


bound  to  know  of  it. 


Ji^ 


'i^:.:, 
■k.^ 


The  respwdent,  John  Short,  who  is  deputy  pijotiionotary 
at  Sherbrooke,  left  «jhe  court  house  on  the  eveiiitfg  of  the 
-^14th  April,  t883,  to  walk  to  his  home,  passing  by  way  ol 
^London  street.  .  When  he  arrived  home  he  was  sufferin;,' 
from  a  sprained  ankle,  which  he  accounted  for  from  having 
slipped  into  a  hole  in  the  middle  of  the  street,  made  ap- 
parently by  a  horse  sinking  through  snow  softened  by  a 
thaw,  and  after  wards  becoming^tod  and  slipp«ry  bjjr  8U<  • 
ceeding  frost.  He  was  confinelp  his  housU  foi;/ some 
weeks,  suffered,  considerable  pain  and  inconveiiience,  was 
attended  by  a 'doctor,  consequently  was  caused/ outlay, 
bodily  and  mental   anguish,  inconvenience  ahd  loss  of  I 

:■■    tjm^.         ..  ■  '■    ■  ■  ■  A'  :   ■    [ 

i^e  brought  his  action  against  the  corporatipn  for  $1,^00. 
No  person  being  present  to  see  the.  manner  of  the  accident, 
;    '  he  could  not  prove  it.    After  hearing  the  parties,  the  pre- 
^dipg  judge  saw  fit  to  have  the  proof  completed  by  the 
-    suppfementary  oath  of  the  respondent,  and  gave  him  judg- 
ment for  $300.    The  corporation  have  appealed  and  con- 
tend : —  _fev  ,  i?    1      I 

1.  That  there  is  no  pftoof  to  charge  them  with  fault  or 

negligence.  ^  I 

2.  That  the  judge  ought  not  to  have  taken  the  supple-l 
mentary  oAth  of  the  respondent,  there  being  ^n  entirel 
absence  of  proof  without  it.  .     ,  :^_4---;^i:.^..^..,.  .\  I 

8.  That  the  parties  ought  to  htt#«  bpen  j^otified  to  bel 

present.  '  I 

*     to  have  be^n  hea;rd  upon  the! 


n  with  fault  or  I 


n  ^     > 
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5?  That  thCTe  was  no  broof  stifficient  to  charge  the  «p. 
pellants  with  neglect  of  duty  or  liability  for  any  cause  by 
which  the  respondent  rec^ved  his  injuif^        - 

6.  That  any  obstruction  in  the  street  oil  the  ISth  April, 
1 888,  was  caused  by  climatic  influences  ag^i^t  which  they 
oould  not  reasonably  contend. 

After  a  good  deal  of  heJuation,  the  Oourt  have  come  to  ' 
the  cpnclusion  that  the  judgment  ap^aled  from  ought  not  ' 
Ito  bo  allowed  to  stand.  ■       '     3*  j ;.;,;],::.■■;■ 'f 

I  Without  questioning  the  light  of  the  jttd^Mo  act  as  he'  did ' 
n  the  taking  of  the  suppleinentary  ^ftth  of  the  jespbndeut, 
bid  receiving  it  even  with<^ut  notice  to  the;opposjto  party 
,6r  hearing  thereon,  aiiS  admitting  that  he  iiiyljave  exer-  ■ 
cised  a  reasonable  disc|gtion  in  that  resjieci,  weneferthe- 
\fiss  think  that  the  proof  t^s  short  of  estab^hitig  a  cause  . 
of  responsibility  against  the  ^jffporatioii.     '     ' 

In  such  capes,  thfe  party  complakiing  should  himself  be 
ffop  froni  the  imputation  of  bjame-    He  is  bound  to  taKe 
all  reasonable,  precautions  onflfcis  own  behalf  to  avclfe, 
<Iun^^r.    It  does  notfollow  that  b(|^use  a  man  slips  Mid  ' 
liills  in  the  street,  and  so  injures  himself,  that  the  faulty, 
luycssarily  that  of  the  corporation<,which  hjas  charge  pK 
Mho  Street.    Slips -and  falls  take  ftjace  by  pure  accident 
whOre  no  ohstructioris  are  met  witbiJiu^  they  ^le  more 
riv(ju(?nt  where  there  are  obf^ntctions^  ^liat  c$ii  be  said 
isi.that  they  are  less  frequent  wh^re  no  obstructions  exist, 
Ml  jf  yoi^  allow  the  cause  to  beifproyed  by  the  oath  of  the 
parly  complainingfj  you  tlus  authorize  him  tf  sustain  his 
whole  action  fcy  ijis  dwn  declaration,  given,  of  course,  on 
oiith,  while  it  is  against  the  sj^irit  of  omr  law^|o  alldf^  any 
porsou  to  make  a  case  foi-  him?elf  by^his  own  oath-      ' 

But  the  principal  ground  UpoA  whieh  we  test  out 
judgment  is  that  the  Corpoi*tion  of  Sherbrooke  were  not* 
bound  in  April,  1883,  io  extraordinary  exertions  to  keep. 
London  street  firep6f  ice  and  snow—exertipns  out  0f  pro- 
portion to  the  circumstaaces  of  the  case  and  th^  means  at 
thoir  disposal.    Every  resident  of  this  province  knows 
that  contending  g^jthjh^l^^^^^ 
the  lorces  of  nature,  at  times  wholly  ineffective,  and  at  ^ 
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I  pther  times  only,  partially  successful,  aii4  the  exteiit  to 
sherBrooke  \  ^hjch  exeiiiouB  should  b(a  applied  roust  be  4n  proportion 
Short.      ^^  jjjQ  reasonableness  oflhe  case,  and  the  means  at  dis- 
posaljj  For  instance,  London  streef  appears  to  be  a  suburban' 
.       locality,  likened  more  to  a  country  road  than  to  h  city  street. 
. .    *     There  had  been  heavy  storms  flJid  a  great  thaw  a  short  time 
,  '      before  the  accident,  followed'by-a  seyier^frost,  hardening 
*  '  i  the  melted  snow  to  a  rock  consistency,  and  rendering  it 

;  slippery  and  dangerous  for  ibot  passengers  to  pass  in  th« 
♦      '  jniddle  of  ihe  ^street.    The  wi^esses  examined  on  the 
subject  say  that  these ..^obstaples   could  be' suppressed, 
'•'  .but  at  an  expense  altogether  disproportioned  to  their  im- 
«*         'portance  or  what  is  customa/y  ibr  the  corporation  to  do, 
and  we  know  that  a  few  hours'  thaw  would  operate  a 
qhange    which  thousandsjof   dollars  could  not  eflFeict. 
\'  £iesides,  the  respondent  had  other  roads  open  and  in  good 
dhier  by  which  he  could  have  passed.     He  had  seen  the 
condition  of  London  street  in  the  morning,  and  mighl  have 
jyten^  a  safer  rotite  to  return,  one  more  consistent  with- 
th(^  season  of  the  year  and  the  obstructions  which  the 
/forces  of  nature  at  that  time  cast   broadcast  over  the 
j  land.    He  was  an  old  man,  15  years  of  age.      #         ■ 
The  respondent  is  a  sufferer,  but  for  a  cause  for  which 
the  corporation  is  not  reasonably  reipepsible.    We  so  de- 
termined in  the  case  of  LuUum  v.  Tin  Corporation  of  Montreal. 
\    We  consequently  reverse  the  judgment  appealed  from, 
and  dismiss  respondent's  action. 

DoBioN,  C.  J. :—  -  ' 

Every  case  of  this  ^nature  has  to  be  decided  oh  its'  owu 
merits.  The  respondent  in  this  case  parsed  through  the 
street  in.  the  morning,  and  must  have  been  aware  of  its 
condition,  It  would  be  hard  to.  hold  a  corporation  res-^^ 
ponsible  for  every  change  which  must  occur  inthe  spritag 
of  the  year.  We  think  that.unddr  the  circumistances  the 
"action  should  not  have  been  maintained.  ,  * 

The  judgment  of  the  Court  is  recorded  as  follows":— 
LCftnRia^nng.thht  thg  Wigpopdeut  b««  Med  to  prove 


m-.\'! 


that  the  injury  of  y^high  he  complains  was  caused  by 
fault  or  negligence'^of  the  appellants ; 
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"  Oonrideringr  that  the  cLditittn  of  London  street,  in  the 
city  pfSherbrooke,  on  pr  ibout  the  14th  of  ApriK  1888,  to 
wljicji  the  respondent  ,8ttk]^ate«  the  injury  he  sustained, 
was  the  result  of  climatic  cause^.against  which  the  appel- 
lants could  not,  in  reason,  have  provided*  and  the  danger 
to  be  apprehended  therefrom  the  respoi^dent  might  have 
avoided  by  the  exerdse  ©Inordinary  prudence  and  caution  • 
"  Considering,  therefore,  th|it  there  is  error  in  the  judg' 
went  rendered  by  the  Superior  Court  at  Sherbrooke  in  this 
ctuse  0^  the  27th  March,  1885  ; 

i  '''''^®«^'*^<^^9t  My  the  Queen,  now  here,  doth  cancel, 
annuJ  and  set  aside  the  said  judgmfent,  and  proceeding  to 
renderthe^judgment  which  the  jaid  Superior  Court  ought 
to  have  rendered,  dpth,di«miss  tl»  action  of  the  respond- 
q^.  With  costs  to  the  appella^n^s  against  the  respondent,  as ' 
vvelMn  this  Cprt  jw  in  the.safd  Superior  Court." 

V      n  >^  ^..    I      Judgment  reversed.    ' 

Ives,  Broiffn  SrJ^ench,  attornejrs  for  Appellants.- 
Hnll,  WhUe  Sf  Co/e,  littorne^s  for  Bespondent. 

'        ^    '  ^   February  22,  1887. 


Coram  DoRiorf,  Oh  J.,  Tesswr,  Cross,  Baby,  JJ. 

'      WILLIAM  aBRlEN,  <  • 

^ '         > '  ^^^endant  in.  Ckmrt  below), 

APPBLLiUVT ; 


■%. 


AND 


JOHNH.  SE 


Ctntrtbdouji 
'Bbspoi 

Nwcumn-p,ainctiait<^  obligation  by  grihutgAtermtosub- 
^    >;  .  :    stUuted debtor^aC.  1169.^  ' 

The  appgJIant.  being  inflebted  to  tho  respondent,  settled  by  givWhis  dWri 
note  (paid  at  matUfl^Xfor  part  of  the  debt.juid  for  the  balance  Jie 
gave  an  o^er  or  dxaft  on  ther^^H.  CoiApany,  which  Was  accepted. 
But,  mstoaJj  of  exacting  iminediate  payment  of  the  draft  (which^was 
Sy.!    ■'^r!*^^  the,m»pondent  took  from  ihe  StH.  CnmpRny 


^wtr-tworpitftBiaaofy 


tively,  and 
insolvent. 


noim  payable  at  one  and  two  months  nepeo- 
these  notes  maturedithe  St  H.  Company  beci^e 
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mk  le  derei^dciiT 
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y 


jcour,  e^*.,%. 

.^itr'^ue  le  dejnaht 

j^  de  1300,  partie  d^|inbntaiitvd'un  com  pic 

fes  partieB  le  SiO  de  m|^^t886,  /potir  leqne^4<^ 

adonug  an  billet  de|2|||i62,  oo^rs  actuel,  et  un 

,,^.^T^(S||Hmte  de  $300  sur  U^^^emulX^arriafie  Leatli^ 

^iiVwwfiany  qui  ^©yia'it  atprs  ail  difeiBw'^*»e  somme  ck  peu 

^^pf^6g»le;;-..^,^.:.    ^:   ■  ■     i^fUf^^  7.,:,-   ;      ■•^'■ 

%  J^i^Jonsid&fanf  que  le  dertian^eiit^  acceptaiit  la  traitc 

tju  dftfen4etir°sur  la  dite  coiniy^ieff^'a  pas  dechargfi  lo 

■   d6feAde«ir^i!ii  expre886i]^ent,  nf,  taciiottjent,  mltisqu'll  a    i 

8f^ieai^^£U?cept)>  un  dfebiteur  ad^ij^ip^l  pourunepartifi 

'  ■-4i''-$ao#^iee; ;,-..:'  ■.    '.   '  [' p:/\\.i^^^-y--  ,'>r^ -.r-.-'l  '-    - 

i  ^*  Oox^IdSiiiiJrt  que  le  dfefeudteuf  liJA  pas  prouv6  son  plai- 

dW^r,  #  q^0  le*  d,eihjanddVnt  en  dpni\ant  d6lai  A  la  dito 

'  cpjcapagi)ii*i,  li'a  pas  chang6  ni  empire  la  condition  du«l6-  ,1 

•*  iRenvoie  14  Ait  plaidoyer,  e^ [d^^ipjiint  acte  au  deman- 

,    deur  de  son  o^e  de  remettr^  aii  d^^Cfeiideiar  les  deux  billets 

•  en  d%te  du  24  inars  1886,  r6cit6s  dinS  la  declaration,  cou- 

damne  le  dit  dfefendeur  k  pa^er  au  dit  demandeur  1ft  sus- 

\4iite  somme  de  $300,  a\5(BC  ii^rfet  etc."  ', 

^  Jan.  2t,  188.fJ  Jma./ofiftVfctr'thfi^ 

■  Dan^  1*%>^ «'il ya jicAration,  ^Hj|l|lle qui^'opere par 

la  Bubsti^ufion^d'un  noi^eau  d6l 

pgj^iB'operer  sans  le  co^coi 

•  mWis  n'hfeitons  pas  ^  sout 

^^IPexjamindns  les  faits  e| 

.    s'agit  d^  recherfter  rintenti 

son  ac<ieptation^es  billets  de 


^sub«titu3^ou  qui 
fer  (CO.  1171). 

jrmative.  ^^ 

IfconstanqeB,  puisqu'ikj 

^timd,  k  l%poque  de 

lie.      :  . 


pa^ableU;omptant«  et  s'en''|etonr 
vllle.       ,  '         -  . 


lez  lui,  ^  Fapinean- 


^pti 


(<•  V 


COURT  OP  QUEEN'S  BENCH. 


6T 


;,'      Que  fait  rintimfi  qnand  la  compagnie  Ini  offre  6e8  ibil. 

Ms,  au ,  Imu  de  payer  la  traite  qu'elle  avait  accepWe? 

S emprespe-t-il  de  demander  k   I'appelant/s^il  consents 

retarrangeineni^    L'infonne-t-il  au  dkZs  de  ce  fait? 
Pas  le  mojns  da  monde. 

,11  accept  les  billets  et  les  fait  escompter.et  n'en  avertit 
-   1  appelant  qu'aprts  la  faillite  de  la  compagnie. 

EBice  ainsi  qu'un  cr6anderagitquandil  veutconserver 
nn  premier  d6biteur  ?  Est-ce  que  la  prudence  la  plus  616-, 
mentaire  ne  suggdre  pas  alors  de  demanded  ^p  premier 
d^biteui'  son  consentement  ? 

NVst-il  pas  6vident  que  l'intim6  consentait  k  ce  change- 
ment  de  dfibitear  qui  lui  donnait  une  compagnie  k  fonds 
social  pour  d6biteur  au  lieu  d'un  simple  particulier  ? 

II  est  impossible,  croyons-npus,  d«  renccJntrer  un  cas  ou 
1  intention  de  lib^rcr  un  dfibitVur  et  d'en  accepter  un 
autre,  se  manifesto  d'une  (enfon  plus  claire:^^  XWimfe  a 
traits  avec  cette  compagnie  eomme  avec  son  seul  d6biteur  • 
point  de  demande  de  concours  k  I'appelant,  point  d'avis 
de  cotte  transaction :  en  un  mot.  I'intiih6  agit  comme  s'il 
"  avnit  jamais  eu  d'autre  d6biteur  que  la  compagnie 

Le  Code  Nappl6on  diffiere  un  pen  de  notre-Code  Civil 
sur  cette  ma^erei^g  la  novation.  L'art.  1278,  correspon- 
diittt  f,  notre  art.  lltl  exige  que  la  volontS  de  Vop^er  fisuWe  ' 
vaimnentde  facte ;  ce  qui  semblerait  exiger  une  manifesta- 
tion de  volenti  dans  un  at/c,  dans  un  4crit.  L'art  1276 
correspondant  k  notref  art.  1178,  exige  encore,  pour  qu'il  y 
ait  novation  par  suite  de  la  d6l6gati6n,  que  le  c^eancier  ait 

.  ^S^^tre  Code  toufee  iilt^  une  question  d'inten^ 
tfbiM  n'est  Pa»  n|cessai^e  qu'il  yatt  da: Wi^-fexpre^,.* 
formglle.  /  .,.■  .   -]\:iU,-J^:     \\-^^-I^^'^^' 

Cependant  mtilgr6  cetfc.  exigency  plus  ^de  du  Code- 
Napol§on,  on  n'hfisite  pas  d  declarer  que  l^fmifestatrbfi    ' 
d«  cette  volont6  pent  r^sukter  i^a  circonsfeces. 

Demolombe  t.  XVIII  no.  812,  pp.  jj|ft  ^f  HPq,^ ^ph  amn"^ 
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Et  voioi  nibe  espdt^e  ou  la  cour  de  ca«flation  a  d6cid4 
qti'il  y  avait  novation.    Lndame^e  la   Fnye  v.   Btmnautt 
Sir«y,  1828.4.894.  ^        »    j 

H.  J.  Kai/anagh,  for  the  respondent ; — 
f\!The  apppllant's  case  rest  on  th«  prettinsion  that  there 
/    waihjpibv^iion  of  thtt>  debt  duo  respondent. 

To  Wstain  this  pflea,  it  was  nocessary  for  .appellant  to 
prove/tvJ^,  things  :—.-,'-^'';\  "     •■''"^  \ 

Ist. — ^f hAt  the  company  bound  themselvew  to  fulfil 
Q!^rien's  obl%ation  to  Semple  . 

2nd. — An  ^utoiitionL;  on  /Semple's  part  to  ditcharge 
CKBrien.  /    < 

There  is  no  evidence  that  the  43ompany'  accepteJi  an 
ordfehon  them  to  |>ay  on  dengiand..  The^ only  indication  of 
what  the  Company  undertook  to  do,  is  found  in  thei^t.wo 
promissory  notes.        .^         '     «t  '      - 

The  order  is  not  produced,  and.  appellant  made  na  at- 
tempt to  produce  it :  and  this  bVing  the  state  of  the.  mb 
dence  on  this  ^fwint,  the  respondent  respectfully  Hubjajts 
that,  in  the  absence  of  proof  that  the  CompBny  ever  "ac- 
c€)pted  an  ord^r  to  pay  ou  demand^  the  pjoductio^  of  tbes^ 
promissory  abtes  shows  only  that  thi^*|eepted  an  obli-, 
gatioM  with  a  term.  \Ket  thlj^  is  the  accepta^e  relied  on.'" 
The  appellant's  case  taight  1^  different,  if  .-the  facts  were 
that  the  Company  firstVindettook  the  pftymeiit  of  O'Brien's  ' 
debt  to  Senrple.and  that,  suh&auently,  Semple  c^sented 


point  :- 


■Article 
[ovation  is 


to  a  delay. 

-  As  to  the  second  poin' 
specially  provides  "that,- " 

itention  to  effect  it  mi^t  be  evident. 

Jugnetj.vol.  2,  p.  818 


Gross,  J.:-— 

On  the  20th  Mafck,'l88l 


liofth^  Civil  Code 
it  presumed.   The 


»\  O'Brien  t)we 


O'Brien  had  a  claim  against  the  St.  Henry  Carriage^  J 
Leather  Comp«jiy,t^,. this' flojiount  of  $300,^|or  bark  he  haa\ 
sold  them.  They  settle^'as  follows  :—9'Bf]ibn  gave  Semple^ 
his  note  for  i2fta  vffhich  hft  paitl  at  matttritT.    Hegimi^ 


raft 


further,  a  draft  on  the  St.  Btenry  Carriage  &  Leather  Co. 


,.    u 


i'i 


,r 


.    ^ "   ,. 


COURT  OF  QUEEN'S  BENCH. 


&9 


for  1800,  which  that  Odunpany  a*icf  ptod  for  |29V.0f).  In 
pla<;o  of  doing.  4fligenco  on  this  draft,  S*i2ple  took  from 
the  Compauy  iiWQ  promissory  notes  of  theirs,  „each  for 
1148.50,  payable, rtopiictiKily  at  one  and  tw o  mon'thB  from 
date,  ftnd  thus  postponed  the.  day  »f  payment  of  O'Brien's 
cljinf  without  his  consent.  Reform  pitKe?  of  those  notes 
fe|l  due,  vla^  on  the  16th' of  April,  the  Company  failed.  * 
i^emple  brings  his'actlon  for  the  i>900,  represented  by  th? 
amount„of  the  draft,  and  ofters  tVnrwn  the  two  notes  ho 
had  received  from  thp  St.  Henry* -Carriage  &  Leather. 
Company.  . 

O'Brien  meets  thip  aptipn  by  a  tender  of  #3,  the  differ- 
ence between  the  draft  he  gave  and  the  Carriage  Coto- 
pany's  acceptance  of  it,  represented  aleo  by  the  two  notes 

„ .  that  Semple  accepted  frofh.  that  Company,  otfering  alpo  ^ 

'  costs  before  return  of  action,  and  thoreui>on  contends  that  ^ 
Semple  took  the  two  nofes  from  the  Oan^e  Company  at 
his  own  risk,  that  he  ihereby  novated  his  claim  and  ac- 
f;eptejl  a  new  debtor  in  the  Voom  of  6'Brieii,  whoA*  he 
discharged. 

We  think  his  plea  was  well  founded,  and  is  sustained 
by:  the  proo/,.  The  new  debtor  here  was  not  substituted 
by^  the  delegation  of  him  by  O'Brien,  but  was  Vbluntarily 
accepted  by  Semple  to  the  prejiidice  of  O'Brien's  recourse, 
w^ut  Jo^he  deiay  given,  might  have  claimed  his  debt 
ii|tnediateiy "from* the  Carriage  Company,  and  as  he  cpn- 
teBd§,  mjght'ln|ve^ad  » privilege  on  the  bark  he  sold  the 
Company.  It  js^lear  thai  oy  his  own  act  and  without  the 
concurrence  ofO'Brien,  Semple  n()vated  his  claim  and  ac- 
cepted a  new  debtor  in  the  room  of  O'Brien,  whom  he 
discharged.  ■ 'We.tlfe.refore,  think' that  the  judgment  ap- 

"J®^  fr<wn  shduld  be  reversed,  and  the  action  dismissed. 

<^  We  don'yMOw  on  .what  principld  the  appellant  offered 
cost^h^t^gm  return  of  the  action,  but  the  balance  of  $3 
being  jsolRfonsiderable,  we  think  the  question  of  costs 
should  not  affect  the  result,  Jmt  whatever  tender  ijs  made 
win  be  declared  valid.  ^  * 
The  iuAunent  of  the  ^nrf  iu  yi  f»i^T.r., ._  '^ 
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'|,iHk>gationH  of  bin  pica  prridured  in  thin  ranso,  moro  o«pe- 

cially  that  the  demnnde,  for^mich  tho  reoponc^iit  hronght 

hiH  prpRRntVtton  in  tht'Timrihtilow,  wan  novati'd  and  ex- 

tingnishcd,  8avaBgp|i||BlRf<'  mjH||11  apiount  of  |8,  by  the 

Vailttre  on  iKp  imtron,b«5rtj8po«dtirtt  to  «<x«'r<i««»  diligonw 

for  thu  rolji<H-tion  of  tha^aft  drawn  by  tho  apiH^Iant  npon  «^ 

the  St^. Henry  OftrriRgfllA;  Leather  Company, Jor  #800,  and 

a«'cept«d  .by  tho  said  Company  for  1297,  h^  giving  delay 

for  the  paymenl  of  sai^^raft,  and  accepting  on  account 

thcrwf,   two  promissory  notes  of  tho  said  Company  for 

9148.50  each,  payable  respectively  one  and  two  months 

after  date,  tvithont  the  sanction  or  concurren<'e  of  the  ap- 

^  pellant,  and  to  the  prejudice  of  his  recourse  against  the 

I  said  St.  He^ry  Carjjtfage  &  Leather  CompaiHfT4htfTPt5y'*ac- 

.  ,  cepting  &  new  debtor  in  tho  room  and  in  JAharge  of  the 

appellant  i"^  ^  . 

^    *'  Considering  that  the  tender  made  by  the  appellant,  aa 

Ijjtated-in.his  plea,  was  amply  sufficient  to  cover  tbe  small 

4i|rereiu;e  between  the  amount  of  said  draft  and  the  ac«  . 

.   ceptanci^theraiif  by  the  said  St.  Henry  Carria^&  Ijel|,ther 

'....Oompatiy  ;«** -^  . '        ~' '.^^j  '      '"■'•:''■' 

'  iVConsidering.'^thl^efore^^  that  there  is  error  in  tho  judg- 
„  mlW^  reil4ired  ii\«this  cauM  by  the  Superior  Court  at 
MoHtreai,  on  the  Slst  of  October,  1886,  ^he  Court,  of  our 
.  Ljfav  tha  Queen  now  here  doth  rSver^i  cancel  an4  annul , 
the  flna^dgment,  af^A  prcfCeecHlg  to  render  the  judgment 
\vhicl?*the  8«#l  Su|ief ior  42*>nrt  ougjj^nito  bfire,^  Kutleced,  • 
dotb'4e^irelhe  tendidpl^n  nfade  by  thi|Niqp»penantgOod 
afid  vaHd,  ito.i^HvK dismiss  the  action  of  the  respondent 
>' Witji'l'i'costs,  ^9pPl||o^  ^^^'  Court  as^of  said  Superior 
I'ottJt.'V         '^k      ^  .   "     ■     ■  ^-  " .     , 

-:*  «iss  „-  *     r  V*     judgment  reversed. 

TKMMtmit  Sf  Fitrtiji,  attorneys  for^the  appellant.    .  ' 
f^JSenrp  JC  Kamnagh,  attorney  for  the  respondent. 
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a>«im  DoRioN,  Oh.  J,  Teshikr,  Crohh,  Baby,  JJ. 

THE  EXOHANGE  BANK  ()#  CANADA    *    , 
'      .\  {PUiintiff  in  the  Court  Mow), 

•    ,  Appblmht; 
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^ 


-/) 


Lim)ARLE  ^.       . 

{DefeiuIarU  in  the  Court  below), 
■        /  BE8PONDK^fT. 

Protnitsory  Note— Signature  obtained  by  Fraud— Action  by 
,  Transferee— Knowledge  of  Fraud— Proof  of  ConsidenUion. 

Hblp  :-.WIiere  the  defoiidant'i  HiKiiatiire  to  »  promlwiory  note  WMob- 
tttiqpd  by  frau^  under  circuiuHUncea  which,  In  tho  .tplnion  of  the 
tburt,;were  rnfttter  of  public)  notoriety  at  the  time  the  note  wax  tnina- 
ferwi  to  B.  (for  whom  tho  plaintilf  wa«  prite-nom),  that  it  was  incum- 
•-It  on  the  i.lalijtiff  to  prove  that  It  gave  coualderaUon  for  the  note. 


tent  on 


T^feppeal'  was  from  a  judgment  of  the  Court  of 
Review,  Montreal,  (  Dohkrty,  Jette,  Loranoeb,  JJ. ) 
March  ?!,  1886,  reversing  a  judgment  pf  the  Superior 
Court^i  Montreal  (MaThieu,  J.),  Sept  8,  1884,  and  diMuiss- 
ing  an'actiou  brought  upon  a  promissory  note. 

The  judgment  of  the  Court  of  first  instance 
follows; —         • 
■  ."  La  Cour,  eto^^T^^T^^^^^^^"'^^^     v-— -— -- 

"  Oonsidfirant  que  le  dit  dfifendeur.  Carle,  n'a  pas  prouv6 
que,"  tewqu'il  a  mis  son  nom  sur  le  billet  qui  fait  la  base 
de  I'ac^on  de  la  demanderesse,  il  entendait,  et  qu'il  lui 
avait  6t^  reprfesentfi  que  c'^-tait  un  ordre  pour  avoir  des 
etfets  pour  la  vente  desquels  il  6tait  constitufi  agent,  mais 
qu'il  n'eutendait  pas  signer  un  billet  promissoire,  et  que 
c'etait k  lui,  le  dit  CAi:^/*  foire  cetteprettve^       „        - 

"Copsi^firant  que  le  dit  dSfendeur.  Carle  n'a  pas  nou 
plus  prout^^que  la  demanderesse,  torsqu'elle -esi  devenue 
purteur  du  dlf  blll6t  t)r6mi89«»cpnnai88ait  la  fraude  dont^ 
le  dit  Garle  se  plaint ;  "** 


.      3 
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"  OoimidArAnt  qan  la  drtmaiidur«M|u  b  prouv6  (|u'nllu  eat 
■"''•^■•"•"^dovenae  portimr,  pour  valour  re^ue,  avant  I'fech^ance,  du 
dit  billet,  «t  que  houh  cei  oirconataiioeR,  nlle^  l«  droit  de 
rncouvrur  dea  d^fendeufH  le  montant  du  dit  billet ;  a  ren- 
voyA  et  reiivoio  lea  (U^fouiea  du  dit  d^fendeur,  Carl^,  et  a 
maintenu  et  maintit^nt  I'ac^tiou  de  la  dt^mttudereaae,  ei  a 
condamu^  et  condumne  \m  d^fendeura  cot\jointeineitt««t 
Holidairemont  ik  pay^f  A  la  detnatidereMKe  la  aomme  de  |2^| 
montant  du  billet  ausoitS,  Ha  voir  le  billet  promittfoire  Mi 
et  HignS  A  Shawenegon,  le  ler  o«tobre,  lH82,p,ar  le  ditLtIo 
Carle,  payable  k  dou/e  inoiit  de  la  dite  date.  A  I'ordfe  de  0.^ 
B.  Mahan  &  Co.,  au  bureau  de  i>o«tu  de  St.  Bonira<}0  et  pif 
lea  dita  0.  B.  Muhaii  &  Go.  eudosi^  et  r^inis  au  dit  ddfen- 
deuT  Baxter,  et  par  ce  dernier  endoaa^  et  livr6  k  la  dite 
demanderease  :  avec  int^rdt,  etc." 

The  judgment  of  the  Court  of  lleview,  reveraiug  the 
deeiBiou  of  Mathieu,  J.,  waa  as  follows  :—  S< 

"Lacour,eto.  >  '       : 

•  "  Atteudu  que  la  demandereBse  reclame  dea  difendeura 
la  aomme  de  $226,  montant  d'un  billet  que  le  d6ft»ndeur 
'  Luc  Carle  aurait  consenti  A  Shawenegan  le  ler  octobre 
18^2,  k  I'ordre  de  0.  B.  Mahan  &  O0.,  payable  k  douze 
moia  de  date,  pour  valeur  re^ue,  lequel  billet  aurait  6t6 
endo8B6  par  les  dita.  C.  B.  Mahan  &  Co.  en  favour  de 
I'autre  d6feudeur  James  Baxter,  qui  k  son  tour  le  trail»> 
porta  k  la  demanderesse  aussi  pour  valeur  re^uo ; 

"  Atteudu  que  le  d(§ieudeuT  James  Baxter  a  tait  d6faut 
Bur  la  pr&ente  atjtiott  ;  • 

"  Attendu  que  le  d6fendetir  Luc  Oarle  a  plaid6  qu'il  n'a 
point  refu  <;on8id6ratiou  pour  le  billet  en  queatiou  ;  que 
ce  billet  a  kik  obteuu  par  fraude ;  qu'A  la  date  du  djt  billet 
il  a  fait  avec  les  dita  C.  B.  Mahan  &  Cie.,  xin  contrat 
d'agence  pour  la  yente  ^'iustrumenta  aratoires ;  qu'au  lieu 
de  lui,  signer  ce^ntrat  d'agence  les  dits  C.  B.  Mahan  & 
Cie.  lui  ont  fait  mettre  son  noqi  sur  le  billet  en  question 
pour  le<^ael  il  n'a  re^u  aucnne  coiuiid6ration,— -lea  dits  0.  B. 
Mahan  /tr.  fijfi.  rift  Ini  ayant  mAme  nas  eip6di6  les  instrn- 


ments  qu'il  devait  vendre  pour  eux ;  • 

"Consid^rant  qu'il  est  prouvd  que  lorsqne  le  billet  en 
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(|U«Btion  »  Mfi  aiffn^^i  par  l«  <l6r<«ii(l«mr  hue  (WIe,  il  n'avnit        •*" 
^(K'  <iu«Mtton  vntr«  lui  ot  I(>ii  diU  C.  R.  Mahan  ACic.  r«prt!- ""•'•'i*'""''^ 
Hont^ii   par  leur  agpiit,  J.  E.  Viii<!«nt,  que  dun   contrat 
<raff»m«H»  m  v»«rtu  du<iu«I  le  dit  d«f«^iid«mr  I.uc  Carle  a'en- 
HOKottit  A  vmdn>  pour  li>»  ditii  0.  IJ.  Mahaii  »c  Cm.  certains 
iiiHtruraentH  arntoiroa  6iiain6rf«M  dann  un   6trit   produit 
aa  aowii«r,  h'wiuolh'ii  inatruniontn  araloinw  dovai«nt  *tre 
#xi)4di*i  ait  dlt  d^leiideur,  «t  que  c'ott  ce  contrat  d'ag*Ho6~ 
ot  non  l«  biJlot  »ur  I«quel  il  vnt  i>our8uivi  qu'il  a  entenda 
tit  vottlu  aignor;  quo  la  aiguature  du  dit  dfefimdeur  Luc 
^**'!®  *"**  ^®  ^*^  ''*^^**»^  "  *t^  ohtfiiu  par  uurprise  «t  par  la 
Ar|lld6  dea  dita  C.  B.  MahuiV  &  Cie.  r«pr6««>nt68  comine 
Mniid^k  p«r  h  dil  J.  E.  Vincent,  lour  agent  autoriad  A  c«. 
.lair©-;  ■  "•■     ■  '  ,u 

^' Ck>naid6rant  que  le  d6fendour  Luc  Carlo  n*a  faihaia 
donnfi  «qtt  co'niwntement  au  contrat  aur  lequel  il  eat  pour- 
/idvii^rltprfeaente  action ; 

■  "  Cdnaidftrant  que  lea  dita  C  B.  Mahan  &  Cie.,  qui  ont 
obteftu  par  fVaudo  le  billet  on  question,  n'ont  pu  transfferer 
uikttu  titrty  valable  A  la  propri6t6  du  dit  billet  k  I'autre 
^^fendeur  Jwtoea  Baxter,  qui  n'est  cena^  Mro  que  leur 
agent:  qu'il  inoombait  k  la  demanderesae,  vu  ce  que  ci- 
deBMUB  fitabii,  do  prouver  que  le  dit  Baxter  a  donn6  consi- 
d^iration  pour  le  dit  billet  aux  dita  C.  B.  Mahan  &  Cie.,  ce 
qu'ellen'a  pas  fait ; 

"Con8id6rant  qu'il  eat  prouv6  qu'A  I'fepoque  ou  le  dit 
billet  a  6t6  transport*  k  la  demanderease  par  le  dit  Jamea 
Baxter,  lea  firaudea  conMnises  par  lea  dita  C.  B.  Mahan  &' 
Cie.,  qui  avaient,  aoxw  y^laae  prfetexte,  et  lea  mdraea  cir- 
constancea  obtenu  p|f  d&ise  la  signature  de  plusieura 
autres  peraonnea,  6taieV*4e.J?otori6t6  publique,  que  le  fait 
avait  a6  public  dana  deux  joumaux  de  cette  ville;  qu'il 
6tait  figalement  connu  que  lea  dits  Mahan  &  Cie.  s'fitaient 
cnfuia  du  pays  pour  se  aouatraire  aux  con86quen<je8  de  cette  - 
fraude;  que  la  demandiiresse  connaisaait  ces  faita  lora- 
qu'ell^  ft  accepts  lea  dita  billets  ; 
"  Q>P!Jd4!Wt jin^ljrgB^^^^^^        la  preuve  qao  la  demaa- 


)  le  billet  en 


deresse  n'est  dans  la  prSsente  cause,  que  le  pr6te-nom  du 
^it  Jamea  Baxter,  qui  a  rembourafi  k  la  demanderease  une 
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^^'  ^    partie  des  avaucea  qo'elle  ik  faites  sur  les  dits  billets,  et 
Exch»rtjt«B«nk  qn'gjiy  p^gg^jjQ  ua  reco'iirs  ceTtam  peuf  le  reste  con^|*e  le 
dit  Baxter  dout  elle  a  elle^mdme  proaye  la  solvabiMti^  ; 
'  "Cou8id6rant  qite  le  d6fendeur,  Luc  "G^rle,  aprouv6  les 
all6gu6s  de  sa  defeuse,  Qt'^tt'il  y  a  erireaf  dabs  le  jugement  ' 
.  dont  la  r&vision'^st  dem{md<^:^;'  ..  *  "  , 

'MLa  cour  retiversd  le  dit  jage«cieflida  3  septeiAbre,  1884,  , 
et  prote6daut  arendre  le  jugement  qui  aurait  du  6tre  rendu," 
'  retairoie  Tact  ion  do  kMemauderesse,  avec  depeus  taut  de 
la  0oiuiir  Supi&iieure  «W||de  cetje  6bur  de  Itevisiou,  •4is- 
trails;/etc."^s-'.  '  . -,  , .         '  '  -  v  -  ■  '    '  •  -■  / 


>* 
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LottJkNOER,  J„  1»  the  Cfeurt  of  Review,  made  the  follow., 
iiiff'observatipus-:—         ^   '  *  .  •• 

•  '  ,  f  ■•■•*'"  . 

La  question  de  droit  qui  86  prfiseute^ nest  plus  nou- 
velle.   La  Cour  Supferioure  et  la  Cout  d'aftpel  ont  d6nn6  a_, 
Particle  SS^T^sa  vferitable  int|»pr6tat Ion  :  il .  pi'a  d'applicft  J 
-  tiftn  que  jpour  le  porteur  de  bonne  foi,  et«i  la  pr<jdve«4'^- 
Btiontre  qu^  le  billet  a  6t6  pbteuu  pat  fraude,  c'«st  au  ces- 
sioikiaire  porteur  d'un  titre  vici6  dans  son  essence  a '^^rilp 
<iirer»q«'il  ignorait  la  frauds  et  a  donne  oonsid6rati6n  poW'> 
.'.le  irapspsrC!    La  fraudfe  «mp§che . tout  lieilde  sie  former,*' 
et  celui  qui  la  ceramet  n'acq\ii£srt  aucW'titre  et  ne  pent 
en  trfinsportet  anciqi.    On„a  m^me  jug(§  dans  la  cause. 
.  'pQstxr  8f  Macktnnon  rappott6e'A  la  page  310  du  38e  vol. 
dil  Law  Journal,  Common  Plel^,  No.  5  :  Tha^Hn  an  adtnii 
by  a  bona fide'luildef  for  vplite  o^a  bill  of  exchange  agmmt  de-i 
/endarU  as  indorser,  if  tlte  defendant*  signature  was  obtqi0d 
upon  a  fra'udvient  re/n-esentcdiok'  that  the.  >  instrument  was  a 
guarantee,  and  tlie  defendant  sigiljed  it  wMhout  knowing  that  it 
was  a  bill,  and  under  a  belief  that  it  waiiSK  gu0rantee,iand  if  ihe 
defen4oM  WM  not  guiltp^>of  any  neglig&yx  into  signingPie 
fas  entitletL  to  the  vkfdict    T/a  note  '{p.  31$)  is  invtUid  not 
irely  on  the  ground^  of  fraud,  whMfrmid  eiifists,  but ,  fin  the: 
the  mimf  vfihe  signer  duljno^r^^nkjtmy  tlie  iigm- 
words-  that  h^  never  yit^fiia^^td  si gn'r  the  contrad 
ime  ^a  appended" 
InstruuM](it8,^Ko8^,  848, 
Le^jugemeuVdji&clare  que'le 
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le,d6faut  de  considfiration  non  plus  que  lalTraude  tju'il  a 
all6gu6  et  la  connaissince  que  la  aemanderesse  a  pu  en  ^"'»»|«'*«"' 
avoir.  Je  crois  que  la  Oour  a  err6  dans  l'appr6cJjM%)n  de  ^'•-  '" 
la  preuve.    La  position  du  dfifendeur  ^tait  difficile  .-ir^l 

6tait  seul  avec  Vincent,  I'agehtde  Mahan/lorsqW la  (in- 
vention eut  lieu,  6t  se  trouvait  ftinsi  A  la  merci  de'ce"  der- 
nier. Oe  fait  k  \m  seul  6tait  suffisant,  si  I'on  songe  ^ue 
les  fraudes  commises  par  Mahan  et  ses  agents,  dans  de^ 
oas  analogues,  sont  non-seulement  de  notori6t6  publique, 
mais  sont  consignes  pourla  plupart  ddns  nos  annales' 
judiciaires,  pour  que  la  plus  grande  latitude  fut  accordfie. 
Jl  est  6tabli  que  pendant  que  le  n6mm6  Vincent  op6rait 
•dansje  district  dn  defendeur,  d'autres  agm^ts  de-Mahan 
faisaient  des  dupes  ailleurs.  La  transagib^^tait  partottt 
la.m6me,  c'est-4-dire  promesse  dje^tpg^E  les  instruments 
agriooled  qui  n'ont  pas  6ti,Kiff6s  ou  ne  I'ont  6t6  qu'eli 
partis ;  puis  6i|^atur    '    *^    " 

™^de  pfour  ces  i^b4^**  objets  ^msi  qu'ati  l^as  d^un  certi 
.ac|i(F  fet^issant^a  solvability  et  dh;n  blHet  pour  re^u/ 
quand  ^en  encore  ir'^t.6t6  livr6.  vbr  dansia  plupart 
■devQes.cas,  les  c6urs  t>nt^jugei'op6ration  frdud^leuse.    La 
^intfiitude  des  fkits  iet  des^circon^tances, Joints  au  fait  im- 
^rtant<iue  i§  t6moin  ^incipal  dans  ]a  pf6sente  cause,  le 
aomme  Vincent,  avait  6t6  entendu  dans  quelques-uneg 
de  ces  causes,  cr6e  dalis  mon  opinion.  un6  pr6somi)tion 
qu'ilen  a$t6  du  defendeur  dabs  toutelitte.a£rMre,  eomme^ 
^<Jfis  autres  dupes  de  Vincesgf  et  ses'^xjomperes  dans  les 
-causes  en  Question.    Oela  6tant,  la  dfiposition  de  ce  der-' 
met  devait  6tre  re9ufe'  avec  la  plus  ^^de  rfiserve.    La 
uai^re  de  la  transaction  telle  q^ue  reipliquent  les  Iscrits 
s%ue8  ^^r  Ig^defendeur  dflmontrent'qyiet  le  plaidoyer  de    .• 
cQd»Jrni€ir  est  vr&i.*  Oe  n'^t  pas  u^e  venie,  mais  un  con-'     • 
trat  d'ageuce  qu'il  a  sign6,  et  Vincent  n'i||)^  ditja  v6rit6 
lorsqu'il  ajur6.que  le  billet  a  6t6  wnseati  i)ou*iea  efiels  -' , 
l^^ta'il  avait  vendu  au  a^fendeuT.  .Or  s'il  ajur6  faux  sur  ce    ' 
poii|i=^es8$ntiel  /e  Ja  c^^se,  iJdmment  le'^croire  ISrsqu'il 
{ffi^i^  qwe  le  d^end«iur  saVait  qu'il  sigukitun "billet?' 
Vn  t6moin  que  ce  ttomm6Tin|fent  i  voulu  engi^er  k- 
chfttiSettre  une  fraude  pr6^*ft6nt  apropos  d'un  billet"    5 
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i'W-  semblaWe  qu'il  voulait  faire  sigifer  par  uu  cultivateur, 
BiohttMeBank  j^^^j  w^jg  \q  ^it  Vincent  n'est  pas  croyable  sous  serment 
Ge  t§moignage  ^unique  contredit  par  quolques  tSmoins 
qui  le  croient  digne  de  foi  sous  serment,  ne  serait  pent-. 
6tre  pas  suf&saut  a  lui  seul,  mais  il  est  soutenu  p*gr  le 
t^moignage  de  Vincent  lui-m6me.  L^A  t'ontredictiop©  de 
ce  dernier  sur  des  <faits  essentieh,  rinvrftiseiablanoe  d«  sa, 
version  et  les  Merits  eux-m^mes  <iui  comportent  ^  lewf 
face  une  transaction  ditferente  de  celle  qu'il  raconte,  sont 
autant  de  preuves  contre  lui.     ,  *  * 

Le  d6fendeuT>  -je  le  rlpete,  n'6tait  que  I'ag^t  de  Mahan ; 
jrt  alprs  pourquoi  ce  biUet  pour  des  objW.sur  lesquels  il 
u'acqu6raitaucttuAroitdlBropria&?    11  me  pa,rait  evi- 
dent^que  le  deferideur  a  6te  vicJtime  d'une  fraudo,  et  qu'il 
^'a  pas  #n^jadu  aignm  le  billet  »uiv  lequel  il  est  pe«i;- 
suivi  Vieiit  maintehautla  questitfn  dc  la  connais^nce  quo 
Baxtei'  i  du  ^m  de  «&tte  fraude.    L'honorable  Jtige  Ca- 
,  sault  d^  le  jugenient  elaborfe  qu'il  a  nendu  in  re  Bilodeau 
pose  nettf  ment  la  regie  qtti  doit  guider  le  juge  dans  I'exa- 
mende  ce'ttf  Qtie«tidtti  c'est  aussi  icelle  qu^  posait  la  Cour 
d'Appel  quelqBies  mois  plus  tfird  in  re  B6langer  (voir  le  • 
'  Leg^^ews,  vol.  |  page  413).    tjipreuvequ'un  endosmir  a 
it^quis  Jtar^fr^nde  um&Ure  exchange  m  un  billet,  cr4e  nnsf^e- 
^  sempiim  que^mmq^il  I'tkcm  ne  lui  a  pas  fourni  de  valeur 
pcmr  sm  enaossemmt,et  oblige  cetui-d  d  ,prmver  le  taifyire 
pom- s0 /aire  mtitre  de  /'#«/  de  commerce  qui  n'en  etm^jm^n 
eni^eMmmde  son  c^dtmt.    On  yerra  p^r    les,#ece- 
.dents  cit^  dans  Ift„catise  Modeau  qu?  cette  regie  d«i*  droit 
anglais,  est  wcbnnu'4a%  le  tt9tre.    Baxter,  qui  tient  de 
Mahan  son  bylet  que  ce&i-ci  a  bbtenu  frauduleuseifieut 
du  dSfendeur,  est  cerisfe  Wrt  lui-mfeme  q1je  I'agent  4tt 
prenewi*  fraudul^ul,'^t  il  incombait  k  la  demahderesse  de 
prouver  qUf'Sl  Avait  dpimfe  consideration  pour  le  .billet. 
Elle  a:^Bay6  defairejpQtte  preuve,  maispar  Baxter  lui- 
'  m$mff,  «t^on  t^mpignage  ne  pent  pas  6tre  r^    2**^^^ 
que  lei  fraudes  4©  Mah&n  6taient  de  notorifetl^ubtique, 
loTsque  Baxter  a' i^e^u  pe  billet,  qu'il  ^tajt  connu  qa.e  Uh-  ] 
hm  <^tftit  Tiu  fugitif 'de  la  Justice  du  pays,  Baxter  est  en  \ 
^t6aIit6'la^^M$ie  int6res86e  dans  la  pr6sente  cause, J?t  la 
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.  » 4*^iifianderesse  n'est >^ue  son,  prtte-nom.    Bn  effet  qu§l  -in-       ^■ 
I6r6t,  pent  avoir  la  demanderesse  4' pQaranivre  en  »on  ■"'"l"^"'' 
nom?   Elle  M)r6t6  18,000  a  B^axler  et  celui-ci  ini  a  trans-       " 
port6  pour  |0,OO6  environ  des  billets  Mahan,  comme  suretfi. 
^^collat6rale.    Or  Baxter  est  solvable  ;  'la  demanderesse  en 
|;  a  Mt  Itf  preuye ;  il  a  m6me  rembours6  nne  partie  des 
'  $3,000 ;  'pourquoi  k  banque  an  lieu  de  multiplier  des 
poursuites  contre  des  personnes  dont  elle  ne  connait  m*me 
pas  la  solyabilit6.  n'ej3&cute-t-eHe  pas  le  jugement  qu'elle 
a  obtenu  contre  Baxter  ?    Sonrint6r6t  ne  va.  pas  a,u-deld 
du  rembotirsenient'de  la  somme  qu'elle  a  pr6t6  aveales 
int6r6t8.    u.   '   ^"../ ■  ■  .;  :-    /:■'■■■'■ 

Quant  d  la  connaissiuice  que  la  deman^eresse^^lle-mdme 
4  pn  avoir  des  fraudesde  Mahab,  elle  s'infere 'comme  pour 
Baxter  de  la  notorifet6  publique,  des  lettres  publifies  dans 
4m  journal  de  cette  ville  dfirtonpant  les  fraudesde  Mahan 
et  son  dfipart  frauduleux  du  pays.    II  y  a  plus,  se»  soua- 
foils  ont  dudtre  6veill(§s  par  la  nouveamt6  dS^la'  traiisi^- 
,tioi|,  et  la  forme  inuwt6.e  dims  les  usag^  des  1)anqnes  deei 
btllefe  eux-m^es.:TBaxter  en  a^y?^  |rand  nombre;; 
tous  d^  Bafemetorme^  auountimbre  n^i^t  appose  sur  le 
billet  du.  d6fen^etir  et  ily  a  bien  lieu  d&JroireJ^ti'il  en 
etait  de  m6me  des  autres  i  or  k  cette  6poqiie  le|j  timbres 
etaient  requis  stfr  les  billets  ant6rieursXlJ^ate  €u  A-inars 
1,882.    Les  biflets  portent  sur  rftndos/W  certificat  im-  ' 
prim6  de  la  solvabilit6  du  d§jfenjQurL '  II'  y  avail  en  tout 
cela  suffisamment^ur  ^eii^^f  retention  d'un  caissier'^ 
prudent.    La  demandere88e,'Je  1^  i§peteifc1toe  par^t  a«r 
daus  les  iut6r6ts  de  Baxter  sur  la  pr6seate  poursuit^t    • 
n'est'  expos6e  4  ai^^e  perte  en  raisou  de  la  Solvability 
de  ye  dernier. '      '^'r^  .      **        ,■    . '" 

J.    Nov.  26,  1886.]  .;•,     '     -    "^ 

■J.  N.  Gr&mhields,  for  the  appellant,-     „ '      ^ 
"  P.  (?,  Mariineau,  for  the  respondent. 

t  ''■'■'   '  '•■  ^ — '"^'^  •■  ** 

BAsy.J.Jfoi?,  the  Court):—;        /     -  /     "        ''     ;, 

Nous  avond.  k  juger  ici  une  de  ces  causes  rdsukant  des 
iameuses  transactions  de'  Mahan'et  Gie^  et  nous  avons 
liBu  d'espferelr  que  celle;ci>^8era  la  demidre. 
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i«i  La  Cour  de  premise  ^pstance  a  maintenu  IViionpotif 

J  ,  Bjioh»nnBB«i»kjj^yai8on  g[Uo  Carle  n'aVail  pas  prouve  qu'il  ignojrait  signer. 
^  ~  ■        un  billet  promissoire  >n  faisant  celui  en  question,  et,  de»   'j 

plus,  ttue  la  baYjque  ne  connaissait  pas  ad  moipent^u  if  • 
1ti|  a  6t6  pass^,  qu'il  avait  6t6  obtenm  de  Cvl<i  par  fratt|e. 
et  que-d'ailleurs,  elle  en  ^taitde venue  porteur  pour  r^eurn 
donnfee  des  avant1'6ch6ance..      ■  '  .    '         .         "'  ^ 

Oependant,  la  Cour  de  Rfivisipn  a  infirni6  ce  jngement; 
pour  les  motifs  suiVants  :— Que  le  billet  avai^ipt6  obtena     i 
par  aurpriseet  par  la  fraude  de  Mahan  et  Cie  repr^seritfe^  J  1 
fiar  le  t6inoin  'Viiit'ent,  leur  agent"  auforist,  et  que  Carle  "t^ 
n'avait  jamais  dpun6  son  oonsentemont  au  Cohtrat  survie-   | 
quel  il  6tait  poursujvi ;  ^ue  Mahan  et  Cie.  qui  n*avaient_'| 
"  ainsi  obtenu  le  billet  que  parla  fraude  n'a^vaient  pu  tr^n^-  .  I 
-ftrer  aucun  titre,valaj)le  ^Baxter,  leur  agent,  et  que  dans  ., 
les  circonstanc»i8^1  incombait  a  la  banque  4'6tali4ir  qne^ 
Baxter  avait  donnt  cousidiration  pouruie  billet,  ce  qti'el^ 
n'avait  pa8,fiut^qtt'a  la  date  du  transport  cTu  bi|tei.ila;!^ 
banqne  par  Baxter  tlont  elle  esl  le  ^rfttef^ftm,  Igff  frattdeS  J 
de  Mahan  *ct  Cie.  etaient  db  notori^tfi  publigne,  Ainsj-  qiie  J  i 
la  fttite  des  porsonaes  qui^j  avaient  pria  patt— fftits  qjie 
,la  Banque  n^.potivait  ignorer.  ••  '<    ^^  '    * 

\  ,C'^st  de  qft#rnier  jugemeut-  que  la  banqae",  appel||B, 
Disons-le'^suite,  nous  ne  voyons  pas  enqnot  et  8«jrqu^ 
jpette  GourD)>urraitl'i'nfir^er.  Par  rensemble  de  la  jJireuve/ 
il  est  ^QMai  que  Carle  n'a  jamais'  cru.  signer  le  billet 
que  Ton  oherchoa  recouvrer  de  lui.    l.e  stJul  .temoin  pr^- 
duit  paT:^t  contrejlire  so^  affidavit  «st  te  noinm6  Vftieent 
-dont  la.v6racite  est  certainement  mis^,en  doute  et  qui 
bien,  stir  ne   saurait  fetre  rfehftbilit^  aux  yeux  de,  cette 
'  Cour,  du.moins,  par  le  temoigfiage  de  gens  de  son  espe(3o; 
Ces  personnel  ont  I'andafce  de  dire  quei  Vincent  6tait  bjpw 
vu  et  jouissailb  do  i'^nti^re  cq;afianc&  et  de  I'estime  de  JKa- 
bati  et  Cie.  et,  qu'ept  consilience,  elleale  croiraient  sous  ser- 
mei^t.  Comment  ^rait-il  paenfitie  aiitreme^^t,  cethonune 
faisait  si  bien  leureJ  piStres  affaires !    ^videmiaent,  ces 
Ji^moins  Jiie  p^jivent^'gu^re  distinguer  ^^^^  est  imnjora* 
de  ce  qui  ne  Test  pas  et  Jpurs  diredr  au^dtijet  de  la  €*6di-; 
bilit6deqTielqu'un,inesontd>vcunkpoids.-  „         • 
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*  Maintenanti  qu&iit  d  la  bonne  /oi  de  la  banque  ai  t^pri       :««»• 
;du  le  billet  est  palse^fentre  ses  mains— I'e  seul  point  d'ap- ''"•'n*'""* 

pui  qu'ejle  peut^Wr  ici— il  est  impossible  de  I'admettVe.      <'•"•• 
Saxtei-,  dont  elle  n'est  que  le  pr6te-nom,  savait— c«la  6tait 
d0„npton6t6piiblique^que.de  grandes  fraudes  avaient 
6t6  prafiq^6es  ^sur  Jtt  clisse  Tagricole  ^ans  nos  campagnes  -^ 

par  Mahah  e*  <:!ie.^t  leurs  ^igents,  et  mdme  que  Mahan  t 

^faitenpleinefiilte.  tes  joiirna«f8'occup«snt  de  la  chose,  ' 

Je  puh^c  s'en  empale  et  tout  le  monde  en  parte,  et  dire    > 
^elle  n'est  pas  parvenue  aux  oreillea  de  Baxter '  et  des 
autorit6sde  la  banque,  cW  admeltre^u'iln'existe  pas'  ' 

:^fie  telle  cbodte  que  4|^  notori6t6  publique.    EnHn,  Baxter  -•"■:..•■- 
apns'cebillet,;comme  tanfd'autr^s  dont  nous  avons  eu  > 

^naissance,  r-ses  tisqu^.    II  I'k  ensuiteoass^  avec     ^      '  .  ■ 
^^autres  a  la  banque  i>our  »uret6  collat6rale  ^aiemept, ' 
de  son  propre  billet  qu'elle  a  escomptfe.    file  a  done  son  ' 
TecSurs  contre  lui,  mais  non  centre  C^rte.    Le  jugement 
est  done  eonfitm6  avec  d6pens.       •  -v     "  ♦         . 

^  Judgment  of  C.  R.  coni^rmed. 

Greenshields,  McCorkitt  Sf-  Guerin,  attorneys  for  appellants. 
Meriier,  Beausoleil  Sf  Martmtil^,  attorney^-fof  respondent.  • 

(J*  K.)  -     ,  -^  '        y,     . 


■•^ 


»  -      * 

February  U,  1%%.^- 


'  a>ram  DoiioN,  Oh.  J.,  Monk,  Taschereau,  SaAbobn,  JJ. 
'  i^PP  GUBARD,  .   ^ 


•    i-'^ 


(Plamtifm  Court  behw)^ 

('I         ,  !*.        ^  1        •    *■• 


AND 


.    HENRY  BRADSTREET  et  Al., 
''  '        (Jififendants  ifi.  Court  hd&tt),. 
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Umj>  r-lTiat  where  the  wport  of  a  raefcantile  i,gepcy  n^iyn  QustomeH.,      ' 

*.     '^"'»«™/»8  the  standing  of  »  person  in  buSn^s;.  is  ^LdTo  "       '- 

'  jWBhcfe  ,j  p,«ved.  an  action  of^deniage.  f^  .flikf  ubllcaM  SlC      ^^ '' 
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MONTREAL  LAW  REPOBm 

The  appeal  wm  ftom  i  jndgment  oftheSnperlw  Oonrt, 
Montreal  jMaokay,  J.),  April  80,  1873,  diBiniftsmg  jthe 
appellant's  action.   -  -.     ' 

Mao^V,  J.,  delivering  the  judgment  intheOooTttwIOfiri     ] 

':iaid  :-:-■'  ■■,%;;.  'J',-'-     •-,''■;, 

The  plaintiff  sues  for  $10,00(>, damages  foT  libel  by  tlie 
defendants.  The  defendants  carry  on  t][)$.|)iiBine8s  of  col- 
lecting information  as  to  the  standinjl^d  i&qjv«ncy  6f 
merchants.  This,  ihey,  print  in  a  boci^  which  they  com- 
municate to  persons  asking  J|>r  it,  subscribing  (as  it  fe 
called)  to  theii  ageiicy,  by  p%y*ii)\ent8  annually  of  money, 
'fifty  dollars,  and  so  forth.  These  subscribers  they  put 
under  terms  of  treating  the  information  they  receive  and^ 
the  book  as  confidential.  The  book  is  printed  every  six 
months.  At  the  time  of  the  libel  alleged  by  plaintiff,  the 
defendants'' boois  circulated  to  the  extent  of  several  thou- 
iand  in  the  Domiiiion,  and  to  the  extent  of  three  hundred 
copies  in  Montreal.    The  book  communicated  it*,  infor- 

-matioii  by  ntimbers  set  opposite  the  names  statcid  in  it  of 
mef charts  and  otiwer^  key  accompanying  the  book  to 
e^plaih'  the  numbert.    Thus,  41  meaut  fwled,  44  meant 

'  assigned  \;a»  an  insolvent,  4*7  meant  asked  exteusio^  of^ 
time,  40  meant  obtained,  extensi6n,  etc,    Baintiff  charges 

'\that  defendants,  M  t^ei?  bwlf  of  March,  18*72,  classified 
him  wrongly  rthiit  he  was  falsely  fepresenteii  by, it  as 
having  "failed,"  tirhereaa  he  had  not,  nor  even  com- 
pounded with 'his  creditors ;  ^hat  his  (plaintiff's)  notes 
becaihe  Aiadiscountable  in  ^nsequence  of  defendantV 
reports,  an^  he  was  iruineid.  The  defendants  plead  that 
.their  classification  was  correct ;  that  thpy  were  honest  in 

-  making  ii,  nOt  moVed  by  malice  ;  that  their  coaununica* 
tions  to  their  customers,  or  subscribers,  were- confidential 
and  privileged,  and  they  deny  tho  damage. 

At  tha  argument,  the  dangers  of  supporting  such  pleas 
as  d*jfendants'  were  repe»ented  as  v»y  serious;  it  was 
argued  that  the  defendants  were,  claiming  a  license  full  | 
of  danger  to  traders  who,  hoaest  and  w#ii-to-do,  iaight 
neverthelesff  choose  not  to  pay  mone;^  to  defendants,  nor 


\ 


f   qOURT  OF  QUEEN'S  BENCH,  - 


n 


Hubscnbe  to  their  book ;  that  thi.cljr  Would  be  placed 
under  an^  espionage  for  the  benefit  of  an  organisation 
liable  t6  be  abused ;  that  every  or  any  traded  would  be 
exposed,  under  defendants'  system,  to  risk  of  being  ruined 
by  secret  and  perhaps  wickedly  hostile  hand,  etc. 
.  Th^  defendants,  on  the  other  hand,  argue  that,  com- 
morce  being  carried  on,  by  credit,  there  is  absolute  neces- 
sity iorw^h  agencies  as  theirs,  and  they  have  not  failed 

0  leAd  w^ne8M6  to  prove  this.  "  Defendants'  informa-^ 
iious  are  a  ftecensity  of  trade,"  says  Smart."  That  part  of 
defeiidaiits'^ase  m^  a^  well  be  disposed  of  first,  by  Which ' 
they  oljim/0iat  sucfe  books  and  communications  as  theirs, 

.are  to  ba  caM  confidential  communications  and.  held 
privil^.  fhi^  claii^  ^ahiiot  be  allowed.    "  Le  pr6- 
n«adu  caractere  cottfid^Uti^l  de  ce«  commumcations  ne 
potivait- 6tre  s6rieU8«mtf«t  allfegiifi ;   il- est,  ^  eflet,  de 
jviiicipe  incontest6  qiie  la  distrikition,  knn  certain.nom- 
Ure  de  personnes,  de ,  doctiments  ih;^me  confidentiels  pris. 
separement,  fait^perdre  a  ces  comiaunications  leur  carac 
n  **"S^»»'^«"  .  So  it  has  be^  lisldVih  France.    (Sea 
i^loz  of  1869,)  iu  a  case  iu,  which  also  it  Vas  said  in  the 
jud|?ment :  "Qu'il  importe  peii'qtie  las  inculp6s  aient  re- 
.  ommand^  A  leurs  abonn6s  de  ne  pas  cdmriiuniquer  leur 
trrit,  alors  que  la  divulgation,  pryveaa»t  de  leur  fait, 
avaitune  extension  qui  etit  rendu  cetfe  recommandation 
putrile  et  biseuse."    Defendant's  recording  and  printing 
n«true  statements,  in  a  book  circulated  to  thousands, 
though  under  such  an  agreement  for  secrecy  as  they  are 
in  the  habit  of  making,  must  be  lable  to  aciions  for  da- 
mages.    False  reports,  iti  books  lifee  defendants',  are  far 
more  hurtful  than  false  newspaper  reports  ;  for  the  latter- 
are  seep  at  once  and  can  be  corrected.    The  former  ci^ 
-  cuiate  m  secret.  ^ 

Th^W  remaiii    the  questions:   Did  defendants  print- 
Jtatejnente  about  plaintiff  ir  his  standing?  wei^  these 
rue?  had  defeudant*  right  to, print  them?  has  plaintiff 
been  damaged  by  them  ?  v^ 

1  hold  it  not  to  be  unlawftti,  when  a  commercial  house 
B^ptods  or  foils,  tbp^b^ish  the  fact  in  a  circular,  or  even  . 
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in  a  newspaper.  It  is  done  every  day.  the  defendants 
published  that  plaintiff  had  failed.  Had' he  "failed?" 
Upon  this,  evidence  pro  and  cott  has  been  tak^n,  and  wit- 
nesses swear  to  the  word  failed,  meaning  on«  thing,  while 
others  swear  to  its  meaning  another  "thing.  .The  French 
witnesses  say  that  the  word  is  eqnivalei^t  to  tlj;e  French 
"  failli,"  and  that  plaintiff  had  not  "  falili."  Ocjier  wft- 
nesses,  French  and  English, Bliy  that  when  a  trader  allows 
notes  to  be  protested  ;  when,  owiiig  money,  ho  it  call<>d 
upon  to  pay,  from  time  to  time,>  during  months,  And  pnts 
off,  losing  credityflo,  with  those  who  are  dun^tilng  hitti ; 
when,  afterwards,  he  asks  extension  of  time  for  ai  tenn  of 
years,  from  hi/creditors  generally,  ta  ply,  witKj^t'^fv; 
terest,  he  may  be  held  to  have  "  failed."  As  "to  plaintiff, 
he  was  in.difficulWens  oven  before  18'72. ;,  Gaglton,  and  J. 
P.  Clark,  and  otheri^  prove  it.  Before  March  1872,  he  had 
called  upon  his  creditors  generally,  and  obtained  an  ex- 
tension of  time  to  pay  in,  but  not  to  pay  in  full.  It  wan 
a  conaposition.  The  deed  abowi  it  was  finallyVompleted 
only  on  11th  April,  but  tiie  fact  that  the  creditors  had 
agreed  about  it  before  March,  is  proved.  (Heie  the  Judge 
read  from  the  deed].  I  have.notaddubtlhat  this  arrange- 
ment and  agreement    were  ,  made   before   March    18t2. 

'  Plaintiff,  befdre  it,  was  in  poor  credit.*  When  defendants 
printed  what  they  dirf,  they  had  a  right  to  print  it ;  wh»t 
they  printed  wjis  true  ;  plainiilT  had  "  failed ; "  so  I  hold; 
upon  the  proofs  before  me.  No  maliee  is  proved  against 
defendants  and  thtiy  are  ndf  liable  in  any  damages.    The 

^  action  is  ^iifmissed.  .\         ^        .f         -        v  • 

The  judj^ment  of"^he ^Superior  Court  was  recorded  iu 
these  terms :—  4  ^ 

"'  The  Court,  et«;::n7 — ^  —  ;-  t^  -i~  |;.  « 

Coasiderao*  plaintiff's  allegations  material  not  proved, 


i&M-^hat  what  defendants  printed  was  true,  andjfot  mall- 
cieus,' and  that  defendants,  are  not  liable,  U|ider%fhat  is 
prpvea,.in  any  damag**.  doth  dismiss  said  plaintiff's  ac- 
tionVwith  ( osts  dtstraits  to  Messrs.  Abbott  &  Wotherspoon, 
a^toyneys  for  d:efendAnts."  ' 

\Trudei  Sf"  TaiUott,  for  |he  aj^llant :—  j   . 

',8i  done,'  oomuie  le  ditle  savant  juge,  la  publication  des 
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rapporta  des  dfefendeura  n'ert  pas  d'niirtiatttTe  con^Men- 
ticlle,  il  en  r6flulte  (et  logiquement  lo  jugemont  aurait  dA 
on  arriver  lA),  que  les  dfifendeurs  n'auraient  paa  du  lea 
publier,  fuBsent-ilH  vrais  ;  autrement,  on  artjverait  ^  dire 
que  tout  ce  qui  eat  vrai  dn-prochain,  pent  Mr©  dit  et  pti* 
bli6.  I^  principe  contraire  est  trop  6l6mentaire  pour 
qu'il  doive  6tre  appuy6  d'autoritds  ;  et  d'ailleura,  ['hono- 
rable jugo  en  preihiAre.  instance  en  a  «4t6  quelques^unes 
qui  out  6t6  suiries  dauei  notre  jurisprudencie,  et  auxquelles 
Upus  ajout^rons 'Sirey  l'848,  2e  partie,  p.  121,  id.  1844,  2e 
partie,  p.  4'71. 

Mais  bien  plui,  et  la  lecture  des  t6moignage8,.qui  d6- 
ftotent  da  cdt6  des  d6fendeur8  lin  6trange  melange  de 
cojitradictionb,  nfeus  offre  la  preuW^que  la  qualification" 
de  "  failed,"  dansUa  supposition  ou  les  dfefendeurs  auraient 
en  le  drAit  de  lelpublier.  n'6tait  pas  celle  qui  eonvenait 
au  dem^ndeui',  m^  qu'on  prenne  le  laot^^  failed"  dans  »a 
signification  gramiaaticale,.8cientifique  ou  populaire." 

Fleming  et  Tibbins,  Yo.  failed  and  failure ;  Acte  de  fai 
lite  de  1869  ;  Guyot,  S'ep.  Vo.  banquer«H^,  pp.  149,  16 
Nouv.  Denizart,  Vo.  faillite,  p.  402;  RdBStson's  Repor/s, 
New  York,  S.  0.  8^  284,  EdsMl  v.  Brooke.     ^ 

Quant  aux  timoignages,  les  t6moins  de  la  dfifense,  dal- 
grt  lettj  rj^sistance  k  vouloir  I'avouer,  ont  presque  fcus 
ete  oblig6s  de  dire  que,  quand  ils  voient  publier  qu'tm 
,hoB[ime  a  "  failed,"  9a  veut  dire  qu'il  est  failli  et  qu'iU 
di8i;caitinu6  ses  affaires.  A 

r-  Jamais,  d'apr^s  toutes  les  autoritfis  poasibles,  on^wit^w- 
sviendraa  d6montrer  qu'att  premier  de  mars  1872  jusqu'au 
7  mai  1872,  date  de  IWion,  le  demandeur  ^tait  failli.  An 
mois  de  mars  1872,  il  avait  demand6  iJfel  eitensifljn  de 
temps  qui  lui  a  6t6  accord^e  yirtueflement  et  qui  a  et6 
feignee  le  11  avril  suivauf.    Les  d§fendeurs,(qui  araient 
toute  faeilite  de  connaitre  ces.  choses,  en  s'inforaiant  au» 
ireanciers,  et  non  en  prenant  les  bruits  courants  les  rues, 
iomme  le  dit  QJass,  auraient  dii|fc»6tre  vrais,  cla&er 
le  demandeur,  le  premier  mars,  ^3ReNo.  47  qui  vent* 
dire :  "  adeed  am  extension  ofitiOe ; " ' WO^  le  11  a,Tril,  Us 
auraipnt  du  1ft  qlasser,  par  leurs  feiMU^^bdbinadaiies, 
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HOUB  le  No.  40  qui  veut  dire  "  obtained  extmtitm:'  II  no 
fcut  pan  b«aacoap  d«*  scienne  |Kmr  c(>rapJ-«Mulr«  qan  cotto 
cIwiHiartttioii^iut  <!t6  moins  pr6judiciablo  ;  ot  pourtant,  il 
a  falln,  pour  forcer  qUelque*  tfemoiim  d«  la  dfifenun,  qui 
prf«t«nd«nt  qu«  (;olui  qui  rwtarde  »\  payer  un  billet  mi 
"failtd,"\h.  I'avduer,  lour  dftinauder  hi,  cjuaud  on  dit  qu'un 
hommo  e>t  inalade,  ctjjtto  uouvelle  u^  luiMHe  pais  plua  4'e8- 
poir  que  d«  diru  qu'il  fl8t  inort.  •'        •  * 

II  est  done  r6flult6  do  cetto  qualifi<;atioi)L  erron^?e  que  lo 
demandeur,  horamie  honnftte,  actif,  inlellij^ent,  a  .perdii 
8oncr6dit  et  s'osi; 'troUT6  prcjaquo  ruin6.     Mais  on  a  ««8- 
Hay6  i  prouvor  quo,  lors  du  lor  mars,  son  credit  6tait 
faible.     Mais  qui  Tavait  affaibli,  si  ce  no  sotft  Ie»Td6itenr^ 
•deurs,  qui,  d^s  avaut  le  ler  mars,  dounaient  des  informa- 
tions en  ae  sens,  puisquo  ces   informations  avaiont  6tc 
■eoueillies.  au  moins  quinzo  jours  avant  le  ler  mars,  car 
n  a  edTle  temps  de  les  faire  imprimer  en  volume  d  New- 
York.     Et  quand  m6me  le  cr6dit  du  demandeur  eut  6tt' 
faible,  c'est  justement  pour  cela  que  les  d^fendeurs  sout 
plus  fioupables  et  qu'ils  lui  ont  fait  plus  de  tort ;  et  pan  o 
qu'un  commer9ant  honn^te  est  aux  prises  avec  des  dil- 
ficult68  financieres  qu'un  bon  cr6dit'peipit  relever,  cp  n'est 
pas  Jiie  raison  pour  le  faire  succombor. 
•     iJf  pj-euve  d6montre  des  dommages  considerables,  ou 
6gard  a  la  position  du  demandeur,  son  commerce,  sep  en- 
treplfses,  et|^  besoin  de  credit  qu'il  avait  et  sur  lequel  il  I 
comptait,    II  a  6td  iippossible,  comme  il  Test  toujour^ 
dans  ces  sortes  d'affaires,  de  prou  ver  au  juste  combien  le 
demandeur  a  pu  souffrir  ;  mais,  comme  I'a  jug6  la  Cour 
de  ^ouen,  le  24  mai  1844,  par  un  arrfet  raf^ort^  par  Sirey, 
a  I'art.  1149,  Code  Nap.,  et  confirm6  maintes  fois  par  nos 
tribunauz  :  "  Li  difficult6  de  determiner  exactemfrut  1^- 
"  tendue  du  prejudice  souffert  et  I'absencftde  base  raate- 
"  rielle  pour  en  fixer  le  diiffre,  ne  sont  pas  des.  motifs 
"  suffisants  pour  ne  pas  aJlgjtler  des  dommagesrint^r^ts  a 
"  celui  dont  le  droit  4  ces  (dommages  est  recpnuu  i^con- 
"  testablement ;  le  juge  doit,  en  ce  cas,  en  foire  I'apprficia- 
•Viion  d'aprds  les  regies  de  l'6quit6.    S.  V.  44,  2.  560.  D. 
"!>.  44.  2.  Its.  P.  44.  2.  684." ~ — : TT      ' 
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Or.  il  hA  pent  eiist«r  de  dod 
quo  lodumatultmr  a  HonflTert  di 
milli«rg  d«  piaatroH. 

LoN  d6f(nndottrH  tont  done  reMp^^^^H||pilQhimlt 
pam)  qn'ilfl  8ont  qoupabloi  de  mixSKI^^^^S^ vommt 
dit    arelet-Dumazoau,  p.   101,  Noh -^Hm^ftd,  o^tlX* 
qni  8ffiH«ent  daiiN  un  but  lucrtlif  doiMit  T^potidre  dp 
leur  laute   l6gdr«,   thfiorie  qui/i^tA  counatrAe  dans  k 
cause  de   Stames   v.    Kmnenr,.,(i    L.  0.   R.,   p.  410,  ^rJi' 
cn«!or«.  parco  qu'il  y  a„  chez  lea  dfifiindeur*,  nne  nMi-  ' 
gouce  telle  qu'olle  conatitue  ujl  dfelit.    Magna  neglig^U 
ml,m  est.  Loi  220,  ,,$  ^e  V.  ft,  iUpport  de  Jnrjipmdeno? 
Vo.  Priae  k  pirtio,  p.  786  et  JonmiU  dea  Audienqea,  1^06, 
p.  492.    O'eat  ce  qui  a6t6  exprimfi  par  I'hon.  jUg«  Mao- 
kay  lui-m6me.  dans  uue  cause  de  MmetMv.  IkLinimier. 
L'illt'galit6  d'tfnaote  6quivaut  k  malico.    WUton  v.  ilfbrrw 
«t/2«„ana,  a.C.,.l  U  q.  J..p.  281    Or  le?  dfifendenw, . 
d'aprds  le  savant  juge  Mat^kay  lui-mAme.'n'ptit  pas  droit 
^Aa  faire  aiusi  des  enqu^tes  i)ublique8,  pnisqufe  leurs  com- 
munications ne  sont  pa*.coufidentiolle8  et  iioji  priyilfi- 
<  'Ifiies  ;  ils  font  done;,  snivant  Larombiire,  ^vol.  6,  p.  090, 
;  un  acte  ill6gal.    Bt  quand  m6me  ils  en  auraielit  le  droit, 
lis  doivent  prendre  leurs  p?6eautibns,«twVt[dent8,  pren- 
dre les  informations  nficessaires  et  aux  sources,  6trt  A  la   ' 
hauteur  de  leur  mission,  en  apprenant  ce  que  vent  dire 
le  mot  "failed  "  an  i&oins.   ^'intention  de  nuii4,  dit  La- 
rombWre,  ip.,6,  p.  092.  n'^tpas^&essaite  an  point  de 
.vue  civil';  la  loi  civile  oblige  toiite  persoQuM  rfiparer  le 
.  dowaage  qn'il  catts^  par  sa  faut/:    Conr  de  Oibssjition,  12 
aout  1842,  Dallol,'p.\42, 1892.   Code  Civil  du  Bas-Oanada, 
1058,    Code  Nai^,  art.  l«82-2./  ll.Toullier,  No.  110,  qui 
dit  que  ces  articles  du  6.  N/pnt  1©  sens  le  plus  «endn. 
•  ^'*'8*  a«88»  «^tre  jurisprudence.     Stames  v.  Kinnear  et 
al.,  d6jA  cit6 ;  LmoirRolland  xTSodoin,  10  L.  C.  R ,  p.  887, 
2  L.  0.  J.,  p.  20  rcW  V.  at&p4;  10^L.  g.  R.,  p.  881. 
_  (I'est  la  loifet  la  jurisprudence  an^aise  et  amfiricaine. 
Blackstone,  liy.  8,  c.  8,  Jurist,' Digest,  1861,  1806.    Vo 
Diffamation,  1804,  p.  06:    Id.  1801,.p.  68. .  V:  Defamation. 
Pour  toutes-^ces  raieoifi^,  et  se  fondant  sur  les  autoritfia 
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cities,  Tappelant  soufnet  rftspectupusemeiit  que  le  jugo- 
meut  de  la  Oour  InPferieuro  ost  inal  fondfr  tant  en  droit 
qu'oii  fait^  et  doit  6tro  u||)rmt; ;  et  lo  dit  appelant  a  droit 
au  montant  de  dorania^  qu'il  r^rlame  par  son  action. 

F.  PT.  Tcrri//,  for  the  respondents  :^ —      - 

Respecting  the  intent  with  which  the,  respondents  re-  ^ 
porfeed  appellant's  failure,  it  was  absolutely  necessary  for 
the  appellant  both  to  allege  autf^to  prove  malice.  So 
important  is  this  allegation  that  Starkie  says  it  is  "  essen- 
"  tial  to  a  complete  declaration."  Starkie  on  Slander,  p. 
433,  part  1.-  ".Malice  in  some  sense  is  the  gist  of  the  ai- 
,*'  tion."  Starkie  on  Slander,  note  r,  p.  221,  part  1,  2nd 
Eng.  edition  of  1880.     (Hertford  Edition  of  1858.) 

Lord  Ellenborough  observed: — "The  main  question 
"  here  is  quo  animo  the  defendant  '  published.'  " 

In  his  precedents,  of  declaration  Starkie  always  uses 
the  words  "  wickedly  and  maliciously  intending  to  injure," 
or  words  of  similar  import,  notably  so  \>n  page  380  of  the 
Appendix  of  Starkie  on  slander,  where  a  case*like  /the 
present  is  presented,  as  well  as  on  pages  3*74,  375,  877. 
378,  879,  and  numerous  others.  "Dans  la  diifamation  la 
"  possibility  du  pr6judice  est  beaucoup  moins  a  prendre 
"en  consideration  que  I'intention  de  Talent."  Gr^llet 
"  Dumazeau,  Traite  de  la  diffamation.  Liv.  1,  ch.  l,*sec. 
^IV,  86;  do.-Liv.  Ill,  ch.  11,  527. 
-..  "Onjie  doit  pas  regarder  comme  une  idjure  celle  (^ui  a 
"  6t6^'faite  saps  aucun  dessein  d'offenser."  Guyot,  rep., 
vol.  9,  to,  injure,  p.  237.  ' 

"L'intention  de  nuife  est  I'^l^ment  moral  du  delitde 
diffamation."  Grellet  D.uinazeau,  tr.  de  la  dijSTamaitiou. 
Liv.  1,  ch.  1.  sec.  VI,  §  I,  No.  224,  p.  147.  >  .., 

Upon  the  principle  that  one  may  not  prove  what  he '- 
has  not  alleged,  the  appellant  was  scarcely  in  a  position 
°    even  to  attempt  to  make  evidence  of  malice,  for  his  alle- 
gations upon  this  point  are  contradictory  and  insufficient. 
In  one  place  he  Says  the  evil  was  done  through,  malicie  or 
neglect  of  the  respondents  or  their  agents,  whereais  it 
jshould  have  been  positively  asserted  that  it  was  done 
^  through  the  malice  of  the  respondents  who  are  not  neces- 
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sarily  responsible  for  the  malice  of  their  agents,  and  who, 
it'  thoy  offended  through  negligen<;e,  did  not  al86  offend 
through  malice, — negligence  and  malice  Joeing  ^  contra- 
diction of  terms.  ' 

Absence  is  sometimes  taken  to  indicate  want  of  Qialica, 
(See  8tarkie  on  Slander,  part  2,  p.  3^)  and  all  the  respon- 
dents were  absent  from  Montreal  at  the  date  of  the  book 
aitd  ut  the  time  the  information  was  procured.  In  making 
this  report  they  were  pursuing  a  regular  and  legitimate 
business, ,  established  a  quarter  of  a  century  ago  by  the 
lather  and  father-in-law  of  the  respondents,  a  business 
which,  the  moment  it  became  subserviient  to  malice  would 
cease  to  have  the  support  of  the  commercial  public,- who, 
at  present,  so  highly  esteem  it,  that,  of  the  leading  mer- 
chants examined  as  witnesses  in  this  cause,  the  opinion 
,  is  inyariably  expressed  that  agencies  in  the  nature  of  res- 
ppiiae,nts'  are  absolutely  necessary  to  the  life  and  pros- 
pefity  of  comtnerjce,  inasmuch'  as  without  them  credit 
sales  wo^4  ^^  limited  to  the  merchant's  necessarily  small 
acqnainfance,  whereas  at  present  he  may  safely  sell  to 
persons  he  never  saw,  living  in  places  he  never  visited. 
This  is  the  testimony  of  the  largest  manufacturers  and 
merchants  in  the  Doniinion.    Not  only  could  there  have 
been  no  malice  on  the  part  of  the  respondents  personally, 
but  Mr.  Gagnon,  the  agent  here,  who  made  up  the  report 
in  question,  declareiS  that  so  far  frotn  bearing  any  malice 
to  the  appellant  he  is  his  personal  friend,  but  that  he 
never  allows  friendi^hip  to  interfere  with  the  oerforinance 
of  his  duty.     Mr.  John  Glass,  the  respondeji|te'  principal 
asrent  here,  also  testifies  thlbit  there  was  no  malice  in 
making  the  report,  and  that  his  principals  afre  personally 
unacquainted  with  the  appellant.     It  may,  however,  be 
«aid  that  there  was  constructive  maliee,  tp  meet  which 
pretension  and  to  show  that  the  respondems  had  a  right 
to  make  the  ropor^  and  were  not  bouiM^t  >  favor  the  ap- 
pellant at  the  sacrifice  of  truth  and  of  tieir  employeris' 
interest,  the  following  authorities  ire  rejpectfuUy  sub- 
mitted:—  • 
"The  right  of  the  calumniated  individjnal  to  roceiye^ti 
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"  compensatioii  muBt,  in  all  cases,  obviously  depend  on 
"  the  consideration  that  by  the  fraud  of  another  he  has 
"  been  deprivjed  of  that  which  he  was  otherwise  justly 
entitled  to  e&joy."  Starkie  on  Slander,  preliminary  dis- 
course, XLVI.  * 
"  "By  way  of  illustration,  let  it  be  supposed  that  a  banker,' 
"  being  reduced  to  the  brink  of  bankruptcy,  by  unavoid- 
"  able  misfortunes,  a  friend,  in  ignorance  of  his  ciraum- 
'^  stances,  offers  to  deposit  in  his  hand6  a  large  sum  of 
"  money,  but  that  the  friend  is  prevented  from  doingVo 
"  in  consequence  pf  a  report  from  some  third  person  that 
"  the  banker  is  insolvent.  Ought  the  latter  to  recover 
"  damages  ?  What  has  he  lost  but  an  opportunity  of 
"  committing  a  gross  deception,  by  receiving  the  money 
"  under  a  fraudulent  concealment  of  his. circumstances  ? 
*'  If  he  could  ijiot  h6nestly  have  availed  himself  of  the 
"  other^  ignorance  of  the' real  state  of  his  affairsj;  it  is  ob- 
"  vious  that  h« -has  not  sustained  any  ihoral,  still  less 
"  any  legal  injury  from  the  disclosure."  Do.  do  LV. 
Do  do.  LIV.                 ^                     ;     <N 

"  Communications?  wnere  they  are  .made  honestly  and 
"  bona  fide,  with  ■&  vieW  to  the  exigencies '  of  ^jMj^  ^^'^ 
"  privileged  on  principles  of  policy  and  c^JfHPence, 
"  though  the  party  who  made  them  was  mis^s^t^^'  Dov 
do.  LXXXI?I.  V - 

"This  principle, .therefore,  includes  all  cases  where  the 
""  communication  isf  made  in  c'onfid|iice  to  another  on  a 
"  subject  in  which  he  possesses  an  interest,  as  where  a 
'\  party  gives  a  character  of  a  servant,  or  makes  the  com- 
"  munication  in  the  way  of  admonitionir  or  advice,]  or  iu 
"the  fair  ani  i^  fide  fiwrtherance  of  the  intereets  of 
"others,  or  even 'of  his  owittv  In  respect,  therefore,  of  this" 
"  class  of  cases,  that  is,  where  an  occasion  exists  which, 
"if  fairly  acted  upon,  furnishes  a  legal  protection  to  the 
"  party  who  jnakes  the  communication,  the  actwU  inten-, 

V. "  tuM  of  the  party  affords  a  boundary  of  legal  liability: 
"  If  he  had  that  legitimate  obj^t  in  view,  which  /the 

.  Toccasion  supplies,  he  is  neither  civilly  nor  criminalljr. 
"  amenable."    Do.  do>.  LXXXIII.  * 
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"  Not  is  he  liable  dvilly  in  an  action  for  damages  for 
"  any  communication  made  by  him  affecting/the  character 
"  or  the  credit  of  another,  though  it  be  /a/2  or  erroneous, 
"  provided  it  be  made  on  an  occasion  in  ^fvhich  his  own 
"  interests  or  the  interests,  or  the  business,  or  even  the 
"  convenience  of  others  require  it  to  be  fnade,  and  that 
"he  act  in  good  faith,  without  malice,  the  bonafidei  being 
"  presumed  until  the  contrary  be  shown  by  proof"  Intro- 
duction to  Stark  ie  on  Slander,  p.  20. 

Plea  :  "That  the  publication  alleged  to  be  libellous  is 
"  a  letter  written  by  him  in  answer  to  an  enquiry  as  *• 
"  the  character  of  the  plaintiff"  as  a  servant,  this  woifld 
"  be  a  good  and  perfect  defence  to  the  action  if  fct 
"  rebutted  bjj  proof  of  malice."— Do.  do.,  p.  23.         • 

"  Unmlice  be  used  as  a  descriptive  term,  it  must  be  un- 
"  d.erstood  of  malice,  in  a  technical  and  artificial  sense,  as 
"  merely  signifying  the  absence  of  any  legal  justification 
"  or  excuse,"— Starkie  on  Slander,  part  I,  p.  8. 

"This  further  requisite  of  maliji,  that  is,  of  malice  in 
"the  legal^sense  of  the  term,  precludes  litigation  in  all 
"TRses  where  the  party  has  acted  in  the\discharge  of  any 
"  legal  or  morar^duty,  or  in  the  fair  an^  conscientious 
"  performance  of  his  part  in  any  transacti6n  arising  out 
"  of  the  ordinary  business  of  life,  without  a  deviation  for 
"  malevolent  purposes,  and  confines  the  ac^on  to  those 
"instances  in  which  the  mischief  is  attributable  either 
"  to  mere  malice  of  heart  or  to  a  wanton  and  ^ilty  dis- 
"  regard  of  th^  feelings  and  interestsf  of  others. "\-Do.  d0., 
parti,  p.  1*70.  ' 

"But  in  actions  for  such  slander  as  is,  prima  fa  . 
"  cusable  on  account  of  the  caAse  of  speaking  or  wi 
"  it,  as  in  the  case  of  servants'  characters,  confide^tif. 
"  vice,  or  communications  to  persona,  who  ask  il^,  or 
"  a  right  to  expect  it,  malice  in  fact  must  he/fffif& 
"  the  plaintiff*."  Do.  do.,  note  r,  p.  221.  V  .  ' 
^  "  For  words  spoken  confidentially,  upoXadvice,  no  ac- 
'  tion  lies,  unless  express  malice  can  be^^roved." — I^o.  do 
do,  p^  221.  '  / 

"  So,  where  the  person  to  whom  iThe  communication  is 
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"  made  is  intereBted,  as  in  the  cai^e  of  Cleaver  v.  Sarande, 
"  abov.e  quoted,  no  actibn  is  maintainable  without  proof 
"  of  express  malice."— Starkie  on  Sjander,  part  I,  p.  824. 
"The  defendant  may  also  show  in  defence  that  the 
"  plaintiff  himself  procured  the  act  to  be  dpne  of  which 
"  he  complains^'T-Starkie  on  Slander,  part  II,  p.  87.  » 

The  appellaiit  is  in  this  condition;  he  procured  the. 
doing  of, the  very  act  of  which  he  complains,  having  been 
for  a  (considerable  time  one  of  the  respondents'  principals 
or  suhscribersi  as  appears  by  defendants'  exhibit  No.  6, 
t 'whiclT^fcontaitis  the   following  :—"  Montreal,  November 
2nd,./1867.     The  undersigned   hereby  employ  J.   M. 
Ilradstreet  &  Son,  to  furnish  good  and  remble  in  forma- 
tion, to  the  best  of  their  ability,  of  the  credit  and  stand-  ' 
"  ing  of  merchants,  bankers,  manufacturers,  etc..  about 
{'  whom  we  may  inquire ;  and  we  to  pay  to  them  the 
•^  sum  of  fifty  dollars  for  their  services  Ifom.  Ist  Novem- 
"  ber,  1867,  to  1st  November,  1868,  and|they  to  loan  us 
"  Volume  21  of  their  Commercial  Reports  of  Canada  and 
"  (Lo^er)  Provinces,  without  extra  chatge,  and  agree  to 
"  return  aaid  Volume  Twenty-one  to  said  J.  M.  Bradstreet 
"  &  Son  ftt  the  expiration  of  this .  subscription,  or  when 
^we  shall  cease  to  subscribe  to  their  agency,  as    they 
"  fiiay  elect.  \         .^  . ; 

"And  in  cohsideration  of  the  foregoing,  it  is  hereby 
"  i^eed  that  the  volume  or  volumes,  and  the(,written  or 
"  verbal  reports  furbished  to  us  shall  be  for  our  exclusive 
"  use,  and  be  held  in  strict  confidence  ;  and  that  we  will 
"not  convey  to  other  parties  the  infortoation  furnished 
"tous,bor  will  we  permit  it  to  be  done;  nor  will  we* 
"  ask  for  information  on  befa^'lf  of  other  parties." 
-^  (Signed,)        "  Girabd  &  Frbbb." 

This  document  shows  the  appellant's  knowledge  that 
the  respondentsi  do  nQtpublish,  \ya.i  CQnfidmtudly  commu- 
nicate, information,  whi(^4ls  not  \«rarrwted  perfect,  but 
only  "good  and  reliable,  to  the  best  of^heir  ability;" 
that  this  information  is  not  volunteered  by  the  respon- 
dents with  intent  to  injure  and  defame,  but  is  sought 
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rlTu'^  V"'**''^"**""  for  their  "exclusive  use," 
to  be  heldmatnct  confidence."  If  it  were  otherWis^ 
respondents  occupation  would  be  gone;  for  who  would 
pay  for  what  was  already  public?  The  appellant  well 
knew  that  there  was  not,  and  could  not  be,  any  publiea- 
tion.  aud  lie  has  upon  this'  poi|it  established  only  that 

Fn'hr^!!"!  Y'  T"  ^^  ^""^  P"'^"-'  J^**'^  Smart  and 
Ephrem  Hu^n.yKs  neither  of  whom  was  affected  by  it 

audneitherofwhom  spread,  the  information 

By  signing  the  above  recited  document  the  appellant 
a.ogn,zed    he  principle,  that  the  great  interests  of  com- 
merce  are  of  such  paramount  importance  thit  the  indi- 
vidual  must  gracefully  submit  to  enquiries  i^garding 
otherwise  private  affairs,  and  that  confidential  coSmuni?. 
cations,  m  good  faith,  ibr  business  purpose,  are  not  to  be ' 
construed  as  malicious  and  Hbellous  publications. 
Appellant's  main  hope  of  a  favorable  judgment  rests 

Tr.'^ZJ'r'  '"*'"^"^"  *"*"««^  the'^express^n 
fitted     suspended  payments  ^^L  "asking  an  extension." 
He  first  assumed  that  no  5ne  is  to  be  styled  failed  who 
has  not  made  an  assignment  under  the  Insolvent  Act. 
lorgettmg  that  th^re  were  failures  long  hefore  that  Ac 

ZV   *t  T:  ""^  "^^  ^^*  ^^"^^'-^  ™«  the  o^a. 
sibn  for  the  Act.  :„  ■         " 

nilTr'^'  •''"'  ""?*  ^*^"  ^"^"^  ^^  he  ^  be  com- 
pelled to  assign,  and  "if."  (as  in  this  case),  "i  debtor 

ceases  to  meet  his  liabilities  generally  as  tHey  beJ^Zl 

auy  one  or  mor^  claimants  upon  him  for  sums  exceeding  - 

in  the  aggregate  |500.  may  make  a  demand  *  #  #  # 

onS."2  u"  *'  "'^'^  '^^  -^nient."-InsoW  Act 

According  to  the  Civil  Code  of  Lower  Canada,  the  res- 

pondents  WQUld  have  been  justified  in  using  ^en  a 

theCode.  "by^anAr^p^^is^eanttheconditionoCatr^^r 

who  has  discontinued  his  payments." 

To  support  the  pretension  that  -faUed  "  means  "  asrigned^ 
and  that  as  the  appellant  was  not  named  amonrSnn.     , 

' L _^ : _^i_ _fi •• 
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#10,000  for  being  said  to  have  "failed,"  the  appellant 
called  several  gentlemen  to  interpret  the  word,  and  they 
all  agreed  that,  it  meant   "  assigned,"   but   upon  cross- 
examination  it  turned  out  that  the  vernacular  of  the««! 
witnesses  was  French,  in  fact,  several  of  them  had  de- 
clined to  be  examined  in  English,  declaring  that  they  did 
not  understand  it.     In  ordinary   cases  the   meaning  ol" 
words  is  not  the  subject  of  evidence,  and  this  case  is  only 
exceptional  in  two  respects.    First— The  report  is  Accom- 
panied .by  a  key,  in  which  the  meanings  of  the  several 
numbers  are  given,  and  by  which  all  lawful  holders  of 
the  book  are  guided  in  their  appreciation  of  the  ratings, 
and  secondly  in  the  respect  thi^t  the  book  only  reaches 
merchants  and  bankers,  and  in  sO  far  as  not  self-inter- 
preted, is  to  be  taken  to  mean  what  commercial  men, 
who  know  ,the    English  language,   would  understand 
by  it.  ' 

S'il  s'felevait  des  doutes  sur  la  v6ritable  acceptation  des 
paroles  ou  de  I'fecrit ;.  quisque  in  dubio  bonus  oreditur. — Grellet- 
Dumazeau,  Liv.  I,  ch.  I,  sec.  VI,  $  1,  No.  229,  p.  160. 

-■■',. 
Per  Curiam:— 

This  is  an  action  of  damages  against  a  mercantile  agency 
for  wrong  rating  and  injury  \p  credit.  The  Court^dis- 
posed  to  agree  with  the  Court  below  that  there  was  ii^p 
privilege.  But  the  appellant  has  n6t  proved  aily  dam- 
ages, and  it  does  not  hppear  that  the  report  as  to  his 
standing  was  incorredt.    The  judgment  will  therefore  be 

confirmed. 

Judgment  confirmed- 

Trudel  Sf  TuUlon,  attorneys  for  the  appellant. 
F.  W.  TerriU,  attorney  ior  the  respondents. 

(J.  K.)         ■         .     ''.  ■  •       ,.  ,       -\    ■■'    ^ 
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May  20,  188t. 
^  >  Coram  Dorion,  Oh.  J.,  Oaoss,  Baby,  Ohuroh,  JJ. 

\  THE  BBADSTRBBT  COMPANY, 

^^^  {Defendant  in  Ctmrt  below), 

Appellant.; 

AND 

SAMUEL  OARSLBY. 

-^ {Ptaini^  in  Court  below),       ~" 

Respondent. 

Libel  and  slander— MercantUe  agency-^Circulating  erroneom 
information  of  a  imaging  nalwre^PrivUeged  ammunicor 
tion — Damages. 

Tht  appeUant,  a  mercanUle  agency,  aent  a  circular  to  its  aulMoriben.  with 
the  worda  "  call  at  office  "  in  reference  to  the  respondent,  a  dry  goods 
merchant  of  Montreal    Those  who  enquired  at  the  appellant's  ofBce. 
noloOiAg  a  newspaper  correspondent  who  was  not  a  subscriber,  were 
informed  by  the  appelUuit's  employees  that  the  respondent's  firm 
had  applied  for  an  extension  of  time  on  a  large  indebtedness  to  their 
English  oreditoiB.    This  information  was  untrue,  and  was  based 
upon  a  report  which  the  appellant  had  not  verified.    The  cinaUtion 
of  the  report  by  theappelUut  ii^ured .  th«respondent's  credit,  and 
p    embarrassed  him  in  the  management  ^f  hilbusiness.  several  otden 
^   for  goods  being  cancelled,  or  suspendeSi^untlfthe  report  was  shown 
J  toifae  unfounded.  a 

HBLD:-(Afflrmhjg  the  decision  of  Lohanokb,  J.,  M.  L.  R.,  2  aC.  33)  that 
the  manager  of  a  mercantile  agency  comes  under  the  general  rule 
(t.  C.  1053),  which  makes  every  person  capable  of  discerning  right 
from  wrong  responsible  forthe  damage  caused  by  his  fault  to  another 
whether  by  positive  act,  imprudence,  neglect  or  want  of  skllL  and 
that  the  appellant  wa«  guilty  of  negligence  in  drcuUting  thioogh  hi« 
employees  a  report  of  an  ii^nrious  nature  without  verifying  it.  and 
also  in  communicating  it  by  circular  and  verbally  to  penons  who  ^ 
had  no  interest  in  being  informed  of  the  standing  of  respondent 
-.  It  being  pipved  that  the  cireulation  of  the  report  was  damaging  to  res- 
pondent, it  was  competent  to  tiie  Court  below  to  estimate  the  amoont 
of  damages,  and  the  judgment  should  not  be  disturbed. 

March  29^  188t.J  •*^^ 

W.H.Kar,  Q.  C,  ^  the  appeHants  :-^       :      ■ 
The  appeal  is  takoa  from  the  judgment  of  ^t^^ 
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^        »»•       Court  at  Montreal.  (I/)RAN«ier,  J.)  r«nd©r«d  on  the  20lh 

,,^'.fl«d.imiof  Nov«mb*<r,  1886,  by  whi«h  th«»  prosont  upp«<llftntH  w«ni 

cJi.».     condemned  to  pay  to  the  respondent  the  sum  of  12,000 

.currency,  damageii,  with  interest  and  coati. 
IP  The  facta  of  the  case  are  as  folio wi  :—• 

The  appellants  are  a  commercial  agency,  carrying  on 
business  in  Canada.  United  States  and  Ungland.  They 
have  a  large  number  of  subs*  ribers,  and  the  contract  be- 
twetm  them  and  their  subscribers  is,  that  the  appcllantB 
shall  furnish  '*  information  cohcerning  the  responsibility 
"  and  character  of  mercantile  persons  enquirM  for ; "  in 
~  consideration  of  being  paid  a  certain  annual  sum,  and 

that  '*  the  information  whether  printed,  written  or  vcrbul. 
"furnished  to  the  person  (contracting,  shall  be  held  in 
"  strict  confidence,  and  shall  never  be  revealed  to  the  per- 
••  sons  reported  ;  that  the  subscribers  shkll  not  ask  for  in- 
"  formation  for  other  parties,  nor  j>ermit  it  to  be  done," 

It  is  the  custom  and  habit  of  these  agencies  to  issue 
sheets  of  changes  and  corrections  in  the  books  furnished 
to -the  subscribers.  On  or  about  the  ItJth  June,  1884,  a 
circular  was  sent  by  the  appellants  to  about  .600  of  their 
subscribers,  which  was  received  by  some  of  them,  and 
opposite  the  name  of  "  Carsloy  &  Co.,  the  respondent 
therein  appearing,  were  the  words  'Vcall  at  office." 

This,  it  is  pretended,  was  intended  by  the  appellants  "  to 
"  convey  to  their  subscribers  the  information  that  they 
"  were  aware  of  something  detrimental  to  the  respou- 
"  dent's  position  and  standing,  and  was  a  warning  to  all 
"  Bubscril^iiirs  and  persons  not  to  deal  with  the  respondeat 
••  without  calling  at  the  appellants'  office  for  such  infor- 
"  mation,  and  that  by  reason  of  such  notice,  divers  inllu- 
"  ential  persons  in  Montreal  and  elsewhere,  did  call  for 
"  information  on  the  Itth  June,  1884,  and  the  appellants 
'*  then  and  there  unlawfully,  Vithout  probable  pr  rpason- 
"  able  cause,  and  maliciously  informed  such  persons,  and 
"  divers  other  persons,  at  divers  other  places  than  the 
"  said  office,  both  v-erbally  and  in  writing,  that  resRpndent 
"  had  asked  for  and  obtained  an  extension  of  time  for  the 
"  payment  of  a  large  sum  of  money,  je60,000  sterling,  or 
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"  thoroaboutii,  du«  by  r«in)oncl.«nt  to  his  orwditorB,  ther«by 
"  i'AmUig  II  ffiMiernl    boli«f  that  the   nwpoiident  was  in ""  ",^''"^ 
"  Htraitonod  (!in!utn«tau.;«H,  and   unablo  to  pay  bin  dobtf     «^,, 
"  IM  thoy  became  duo,  all  whi«!h  was  IUIho  and  untrue."    ' 

That  Bu<rh  publication  injured  renpondenf*  «5r«dit,  and 
and  the  information  givini  by  appellantH  to  persona,  be- 
•  arae  generally  known  and  waa  published  in  the  news- 
|>rtp»»rs  in  Montreal,  Toronto,  and  elsewhere. 

That  respondent  suffert'd  loss  thereby  tq  the  extent  of 
I'iO.OOO,  for  which  sum  a  oond«)iiina^ion  was  prayed. 

The  appellants  by  their  plead  set  up  :— lo.  Their  incor- 
poration. 2o.  That  no  such  rnferencuuas  that  set  out  in 
the  said  declaration  could  bo  drawn  from  the  words  in 
the  circular.  80.  The  .ontract  with  their  subscribi^rs  as 
h«rembeforrt  mentioned.  4o.  That  the  circular  in  ques- 
tion was  transmitted  to  them  alone  ;  and  60.  That  they 
were  not  guilty  of  the  offence  charged. 

The  evidencie  in  the  case  (under  objection  on  tho  ground  ^ 
ol  the  commdnication  being  privileged)  shows  :—  ' 

iHt   That  the  circular  in  question  was  received  by  a         \ 
srnull  number  of  subscribers  to  the  appellants'  agency 
not  exceeding  ten.  "  •    '• 

2iid.  That  (5ertaii|  subscribers  to  the  Agency,  not  ex- 
ceeding eight,  either  by  their  clerks  or  themselves  per- 
Hoiially,  received  the  following  informjiion  froifi  the  office 
of  the  appellants  at  Montroaf,  "  OarsleMlb.,  G.,  Montreal, 
"Que.  H  is  stated  that  an  extension  of  time  is  being 
"iwkodfor  from  creditors fiitlie  old  country  upon  liabi- 
"  hties  of  some  $300,000."  4 

3rd.  That  Mr.  Bell,  manager  of  the  appellants,  meeting 

Mr.  Penfold,  manager  of  the  Bank  of  British  North  Ame- 
nni  (a  subscriber)  in  the  street,  gave  him  the  same  infor- 
mation. 

4th.  That  Mr.  Wallace,  a  correspondent  of  the  MaU 
nowspapet,  not  being  a  subscriber,  entered  the  office  of 
tho  appellants  and  asked  Mr.  Bell  if  fct^was  true  that  |Ir 
Ursley  had  asked  for  an  extension  of  time  from  one  of 
his  lajpest  creditors  in  London,  as  he  had  heard  he  had 
done  so.  to  which  Mr.  BeU  replied,  "Yea,  he  understood  so." 
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Tho  point*  mriiing  i»  thin  c»m  th«n  •«:—  ' 

l.t.  kn  tho  wordi  .ppi^wi^ig  in  tho  iihiMJt  of  ''hanffftjT 
etc.,  " 0*11  at offiixs'* oppo.ito  the ^reipondents  nwne, libel- 

loui,  or  not  7  i    »•      ♦«  -«k 

2nd   Wm  the  v«?rbal  ttr  written  oommunlo.tion  to  lub- 
•criber.  calling  for  information  "  that. there  wm  a  rumonr 
that  S.  Oamley  had  appli.Hl  for  an  <»f  """'""^J^^'^^J.^") 
hit  creditor!,  in  the  old  country  of  some  •800.006^0 
word,  to  that  effect,  defamatory,  or  wen^  they  P;>v'U'g«l . 

8rd    Wa.  the  communication  by  Bell  to  Tenfold,  m  thi'    , 
.treet!  a  .lander  by  the  appelUnti.  upon  the  renpondentj 

4ih.  Wf  re  the  communication!,  to  Wallace  nnd  the  clerkB 
of  Bubw^ribera  !.landerou8  ?  ,     l       »     ^ 

6^h.  Waa  the  communication  above  .(.et  forth  a  aranaer^ 

or  libel  ipon  the  respondent  1  ,.,-*/**». 

A  With  respect  to  tho  Brst,  point,  it  ia  dear  that  the 
words  '^call  at  office"  are  not  in  thomHelves  libellouH. 
Such  being  the  case,  it  falls  upon  the  resi>ou4eut  to  show 
by  extrinsic  proper  evidence,  that  they  are  libellous,^ but 
where  the  words  relied  on  a*  libellous  are  susceptible  oi 
many  innw^nt  interpretations,  it  is  unreasonable  that  th« 
only  bad  one  should  be  seized  upon  to  give  a  defamatory 

sense  t^  the*  words.  .   .     ,'      ^u  wu 

B  With  respect  to  the  second  point,  it  is  clear  that  ttio 
test  by^ich  to  decide  the  questiop  as  to  a  communica- 
tion being  privileged,  or  not.  is  to  elquire  wliether  there 
was  any  duty  or  obligation  upon  the  person  making  it  to 
make  such  communication.  . 

If  there  be  such  duty  or  obligation,  the  communication 

^s  prima /ade  privileged,  and  the  principle  is  carried  bo 
far  that  the  rule  is  laid  down.  "  Every  ene  owes  it  & 
"his  diity  to  his  fellow-m«n  to  state  what  he  knows 
"  about  a  person  when  enquiry  is  made,  even  if  the  duty 
"be  one  of  imperfect  obligation,  and  even  if  the  person 
"giving  the  information  thinks  that  he  is  discharging  » 
"  moral  oi«lM)cial  duty,  such  Communication  is  privileged. 
Applying  the  foregoing  principles  of  law  to  the  facts  of 
thU  case,  it  is  clear  that  there  is  notliing  immoral  i^i  the 

•  agreement  between  the  appellants  and  their  aubwribers, 
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m  M  to  praT«*n(^rarh  an  Af^vin«nt  ttnm  h«lng  \  r»\lit       ^-    ^ 
rimtrtrt  hindiiiK  upon  both  piirti««.  Jhiing  a  imntmct,  thw*^  V*' 
•ipiNslUnta  w«rM  nndi^r  an  obligattoti  Ut  giv;«  th«  iiUbroi^        " 

^tloii  thuy  haiV  «Km«l  to  give,  and  would  hav«  b»«n  liablo 
ill  dainagi<a  had  thoy  fail«d  in  fuUUIing  that  obligation 
thriroforo  th«y.  in  making  tho  roramuni.  ati«n,  w«r«mer«Iy 
<Ii«harging  a^duty-fulHlling  a   i,.gal   obligation -ami' 
.t>nil«qu«ntly,  auoh  tiommniilcation  wan  iTivilfgoUif  mado 

,  htmaJitU.     '  •  .' 

Ho  far  aa  thft  InmaftdH  of  tho  appoUanta  ia  con«era«Ml- 
lh«r«  can  b«  no  diflirulty.  for  th«  Hxiat^nr,,  of  th«  rumora 
pruvioini  to  th«  publii-ation  of  th«  Vin-tilar  of  th«  10th 
June  ia  proved  by  a  number  of  witnenHt^a. 

Moreover  the  information  ^ipon  which  the  communica. 
tion  to  the  aubaoribera  waa  m^e  after  the  1/ith  June,  waa 
founded  upon  iwaitive  infetmation  obtained  by  Mr.  Prieat- 
nmn  at  Toronto  and  tranamitted  to  the  Montreal  office. 

0.  Moreover  the  communication  waa  not  poaitive  11 
waa  iB»rol)E  to  the  effect  that  there  waa  a  rumor,  ftrictly 
Ml  aceordanqe  with  the  information  ree^ivei  ' 

D.  The  commupication  to  Tenfold  in  tfie  atreet  by  BeU 
i«  not  a  Blander  by  the  appellant^i/  A  verbal  cx>mmuni' 
cution  made  by  an  officer  of  a  *atporation,  even  though 
•  he  be  Heti^ig  honeatly  iSTftle  benefit  of  the  Company  and 
within  the  ,8cope  of  hia  dutiea,  unleaa  it  can  be  proved 
that  the  corporation  expreaaly  ordered  and  directed  that 
olficor  to  say.thoae  worda,  ia  nok'a  communication  by  the 
(t)rporation,  for  a  alaiider  ia  the  voluntary  and  tortiona 
.a4't  of  the  apeaker.  ' 

Wallace  waa  the  only  peraoi^  not  a  aubacriber  or  cl'erfc 
to  a  pubacnber,  to  whom  any  communication  waa  made, 
but  that  dommuflication  ^aa  not  of  the  rumor— Wallace' 
was  already  in  poa^eaaion  of  th«  rupor,  apd  he  aaked 
Boll  whether  Oaraley  had  Aajced  for  aA  exfenaion.  aa  he„ 
had  heard, Carney  had  done,  to  which  Bell  anawer^ff" 
*'  Yes  ;  he  underatood  ao."   ' 

Even  if  Bell  did  tell  Wallace;  it  waa  not  an  act^wlthin 
the  scope  of  hia  powers,  aa  Wallace  waa  not  a  aubacriber, 
and  had  ^o  right  to  any  infonmation,  and  the  principle 
above  laid  down  applieait  »• 
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'*^-  E.  As  for  clerks  rocoiving  the  information  whcro  bankn 

"**  ^I*""**'  o'  other  corporations  are  concerned,  communicatiouR  to 
them  must  be  made  through  their  officers ;  as  to  ordinary 
trades  or  purtnerships,  the  communication,  when  made  to 
,the  clerks,  was  in  the  usual  coarse  of  business  affiurs,  and 
consequently  in  neither  case  is  the  privilege  lost. 
/  F.  The  appellants  stibmit  that  no  blander  or^  libel  of 
any  kind  was  ever  «tlh«r  uttered  or  ^published  by  thorn 
of  or  concerning  the  respondent* 

Should  ihiB  CouVtf  however,  be  of  opihion  that  the 
communications  as  proved  were  slanderoua-jDOibellous. 
the  appellants  submit  that  the  damages  given^y  the 
judgment  are  excessive,  and  should  be  reduced  to  a  merely 
nominal  sum. 


•t 
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H.  Abbott  and  C.  A.  Oeoffrion  for  the  respondentr— 
The  appellants  carry  on  the  business  of  Brkdatteets' 
Mercantile  Agency,  and  the  respondent  is  a'  dry  goods 
merchanj;  of  Montreal,  Oarsley,  who  by  great  industry 
and  abinty.has  built  up,  not  only  a  large  wholesale,  but 
probably  the  largest  retail  dry  goods  business  in  the 
Dominion.  The  respondent  by  his  action  claimed  that 
the  appellants  had  caused  bin|i  serious  damage,  by  having 
maliciously  and  without  probable  cause,  inserted  in  a  cir- 
cular published  by  them  at  Monifeal,  6n  the  16th  of  June 
last,  the  firm  name  of  the  resjpondent  and  after  the  name 
the  wordtfi  "  call  at  office,"  and  having  informed  persons 
who  did  call,  that  respondent  had  asked  for  an  extension 
of  time  for  the  payment  of  a  large  sum  of  money  due  by 
him  to  creditors  in  England,.  The  Superior  Oourt  awarded 
the  respondent  damages  to  the  extent  of  |2,000,  and  the 
present  appeal  is  from  that  judgment. 


h'. 


The  declaration  of  respondent,  in  substance,  staged  thai 
lid  was  an  importer  of  large  quantities  of  goods  from 
foreign  parts,  and  was  possessed  of  ample  credit  and  of 
good  reputation,  and  cttrried  on  a  large  dry  goods  business 
at  MdiBitreal,  and  required  such  credit  and  reputation  to 
carry  on  sflid-  business. 

That  the  appellants  carried  on  a  mercantile  agency,  and 
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held  themaelve.  out  a-  keeping  „p  ,  ^.^^  ,f  „^^^^^    '  ^. 

giving  honeat,  oormjt  and  strktlv  "•  ";?«»«' 

30UC«rninar  tUa  ^^ ..  •.     .       .      '  9?- 


That  at  Montreal,  on  or  about  th»  leth  of  Jnne  1884 
th.  appellant.,  without  having  „rfe  any  p^vioj  ei 
qu  ry  of  or  fro*  the  mipondenl  concerning  wrbndn^ 

a  certain  oi^\^aiT    ^"^'^^''^^^i^^  inserted  in 

ge.  «.d  co^ction.."  aj-put  aile,  ™ch  «™  n^J.^ the" 
wort,  ■'<=«IUtoffloe,"andpaMiahedandci°uZd  he 
■beet  amoug  their  .ob«,riber.,  and  among  li"cMtome» 

That  the  word,  "call  at  offloe "  in  appelluit.'  circular. 

wr^Z^^^l"^"",.'""""*^""  "•'"'»  "«"  '-"ted 
mnni  .^  !  '"  7'^°"  *«''  l»d  "omething  to  com- 
mnnioal.  detnmentd  to  their  po.itioa  and  .tJdingTd 
such  words  were  a  warnin<»  ♦«  -ii  owuiumg,  ana 

oircnlar-  ♦K-I  lu  ^f"*"8r  to  all  pe^rsons  receiving  said 
ZZhnZ    *?,'^*  **»«y  «»»ottW  not  deal  with  such  tfadew 

ZZo^^t^'^^  '^t  '^"'^^^'^  w^re  induced  to  cal 
aid  wr^Tn^c^rL^^^^^^^  for  information,  and  did  caU 

tens  ™of  Sm«  f  /k  '^-Poi^dent  had  asked  for  an  ex- 
to  wTt  laZf  t^  P^y""**^  "^  *  W«  •'>°»  of  money. 
aUe^  w!2'T  ^-^^^  "'  *^«'«'^»>o«t«.  which  appellant 
and^J        ?  by  respondent  to  creditors  in  Clandi 

persons  at  Montreal  and  elsewhere  to  beUeve  that  they 
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^ere  in  Bttaitened  circumHtances  and  unable  to  pay  their 

Th«  nr»diirt«tjngt  debts  as  thoy  bet^aine  duo,  tho  whole  of  which  state- 
menta  were  false  and  untrue. 

The  appellants  by  their  first  plea  adijaitted  that  they 
were  a  corporation,  incorporated  as  set  forth  in  respon- 
dent's declaration;  and  that  they  had  for  several  years 
been  carrying  oh  business  as  a  commercial  agency,  their 
business  being  to  furnish  subscribers  and  others  infor- 
mation concerning  the  financial  position  and  standing  of 
merchants  and  others  throughout  the  province  of  Quebec 
and  elsewhere  ;  and  that  they  did  on  or  about  the  16th  of 
June,  1884,  publish,  print,  and  send  to  their  subscribers, 
a  circular,  known  as  their  sheet  of  changes  and  correc- 
tions, wherein,  referring  tc^  the  respondent,  occurred  the 
following,  to  wit :— "  ilontreal,  Oarsley  &  Co.,  dry  goods  ; 
call  at  office,"  but  denied  that  they  falsely  and  maliciously* 
caused  the  same  to  be  published  and  printed  and  distri- 
buted as  alleged  by  rrfbpondent.  ^ 

By  a  second  ^\ea,  the  appellants,  after  making  the  same 
admissions,  alleged  that  they  had  contracts  in  writing, 
founded  upon  valuable  consideration,  with  their  sub- 
scribers, which  contracts  required  the  appellants  to  seek 
for,  and  furnish  their  subscribers  any  report  of  change  in 
the  financial  standing  or  otherwise  of  merchants  that 
might  come  to  the  knowledge  of  appellants ; 

That  in  furtherance  of  said  agreement,  and  on  and  prior 
to  the  16th  of  June,  1884,  appellants  had  been  in  the 
habit  of  issuing  to  said'subscfibers  only,  for  their  sole  use 
and  be^fit,  and  in  strict  confidence,  circulars  or  sheets, 
similar  in  all  material  respecfc  to  the  one  particularly 
mei^tioned  and  referred  to  in  said  complaint  ;^ 

That  on  the  16th  of  June,  1884,  in  pursuance  of  said 
agreement,  appellants  having  received  certain  informa- 
tion concerning  respondent  of  interest  to  their  customers, 
appellantsL  caused  to  be  printed  and  delivered  to  their 
subscribers  only,  the  aforesaid  circular  or  sheet,  bearing 
date  on  that  day,  wherein,  referring  to  the  responj|ent, 
was  the  following :— "  Montreal,  Oarsley  &  CJo.,  dry  goods ; 
call  at  office,"  but  appellants  expressly  denied  that  by 
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moath  convey 


|£ontreal, 


and 


they  would  confidentially,  and  by  word  of ^ 

to  any  of  their  subgcribere,  directly  interested  in  re«pon 
dent  and  his  affairs,  providing  said  8ub8cril»er8  would  call 
at  the  office  of  appellants,  at  the  pity  of 
make  personal  inquiry  therefor. 

A  cominission  was  taken  to  England  by  respondent 
and  certain  of  his  creditors  were  tjiere  eziimined;  after 
which  the  trial  took  place  under  the  "  enqu«l:e  and  merits  " 
system  befote  Judge  Loranger,  and  a  Judgment  was  given 
in  favor  of  respondent  for  |2,000. 

The  respondent's  evidence  discloses  the  fact  that  he 
was  in  good  financial  standing  and  first  dass  credit  at 
the  time  of  the  publication  of  this  circuhr,  and  of  the 
representations  |ni|de  by  the  appellants,  to Ithose  who  in 
rej^ponse  thereto  called  at  their  office,  for  infbrmation. 

This  being  the  position  of  the  respondenf's  credit  and 
business  on  the  16th  June,  1884,  we  have  {now  to  con- 
sider what  the  appellants  did,  and  \«hat  representations 
they  made  regarding  the  respondent  and  hiJ^  business  po- 
sition and  credit.  The  appellants  admit  l|>y  their  plea 
that  they  published,  printed  and  sent  to  theit  subscribers 
the  circular  in  question.  Thomas  Bell,  th^  superinten- 
dent of  the  appellants,  states  that  the  oirouW  was  addres- 
sed to  about  600  persons,  amongst  whom!  were  those 
engaged  in  all  the  diflferont  trades  known  in  commerce, 
and  that  it  was  sent  to  Toronto  andJIIiiw  Toi|k. 
IUhe  Kspondent  alleges  in  his  deolSpnion  thit  the  words 


said  circular  they  meant  in  aiiy  way  to  st  Ue  to  their  sub-  >«• 
soribers,  or  to  have  their  subscribers  knaw  and  unde|^  ■"■• ''^••'^» 
stand  that  the  respondent  in  some  way  or  manner  had 
become  financially  embarrassed  in  his  bt^iness ;  or  that 
his  credit  and  good  name  as  a  merchant  liad  be<^ome  im- 
paired ;  or  to  indicate  anything  detrimenta  to  his  position 
or  standing ;  or  to  warn  their  subscribers  not  to  deal  with 
respondent  without  calling  at  the  office  of  appellants ; 

That  all  that  was  meant  tp  be  convej  ed  by  said  cir- 
cular, and  which  they  did  convey,  and  wlhich  their  cus- 
tomers understood  them  to  convey,  was  that  they  had 
certain  confidential  information  of  the  res]>ondent  which 
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'»*' "^'•"••♦appellant*  had  inforrdiation  to  convey  which  injuriouBly 
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aiFcuted  the  respondent'H  crwdil,  and  this  alK«f?ation  is 
amply  proved  by  the  evidence  of  record.  Mr.  MacFarlane 
says  that  these  words  would  have  the  etlet^t  of  shaking 
his  confidence  in  the  Standing  of  the  firm.  Mr.  Uobert«on 
says  that  a  remark  of  that  kind  always  "  causes  alarm  " 
and  would  have  a  "  Very  injurious  "  effect  upon  the  res- 
pondent's crtwlit.  Mir.  Klliott,  manager  of  the  Molsons 
Bank,  says  he  would  understand  these  words  to  be  "  some- 
thing detrimental  to  the  cTedit  of  the  party  opposite  to 
whose  name  these  words  were."  Mr.  Penfold,  manager 
of  the  Bank  of  British  North  America,  says  that  he  would 
look  upon  these  words  as  a  "  danger  signal,"  and  that 
their  effect  would  be  a  suspension  of  credit  until  enquiry 
was  made.  The  witnesses  who  have  been  asked  the  ques- 
tion, and  there  were  a  number  of  t^em,  are  agreed  in 
spying  that  they  would  transact  no  further  business  with 
the  respondent  until  they  ascertained  what  these  words 
mealortr" 

There. has  been  no  serious  attempt  to  contradict  the 
evidence  of  the  respondent's  witnesses  as.  tP  the  mcianing 
and  effect  of  these  words,  and  it  is  perfectly  pUin  that 
their  effect  was  nothing  less  than  to  bring  about  an  ab- 
solulesuspension  of  credit.  They  constituted  a  notice,  to 
all  those  to  whom  the  said  circular  was  sent,  that  ap- 
pellants had  something  detrimental  to  respondent's  credit 
to  communicate,  and  a  warning  not  to  have  any  more 
dealings  with  respondent,  until  they  had  called  at  the 
appellants' office  and  jascertained  what  such  information 

was.-  "' _.._ '.'!-.  --      --. -^\-.-" --    - ' 

We  have  now  to  see  what  information  the  appellants 
did  give  concerning  the  respondent  in  answer  to  inqniries 
made  in  response  to  such  circular.  In  some  cases  the 
inforniation  was  given  in  writing  and  jn  others  orally. 
The  general  tenor  of  it  was  that  respondent  .had  aiked 
for  an  extension  of  time  from  creditors  in  the  Old  Country 
for  liabilities  of  some  $800,000.  To  the  Bank  bf  British 
North  Apericsa  they  gave  a  report  in  writing  on  tV  18th 
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Jane  to  th«  following  ofFect :  "  It «  .aid  that  an  'exten.ion 
^  of  t.m«  ,«  bemg  aaked  for.  from  creditor-  in  the  iwTH. 

Country  for  1800.000."  The  Hame  report  in  writing 
wasgivon  to  Me«HrB.  Robertson  &  Lint6n.  and  a-finewha^ 
BunUar^  one  seems  to  have  been  given  to  Mr.  Alexander 

The  witnesses  who  testify  to  the  oralreprelntations 

hey  received  at  the  appellants'  office,  are  not^^alwaZbl^ 

to  give  the  precise  words,  but  the  information  seems  to 

sl^el  that^r"'  ""'^"'^  ^'"^  *  ^«'  theappellan*; 
?!1  rt'  respondent  was  asking  for  an  extension 

from  one  of  h,s  largest  English  creditors.  To  Mr  David 
Lewu..  on  behalf  of  llfessrs.  Crathern  &  CaverhiU  IW 
stated  that  Carsley  &  Co.  were  seeking  to  obtain  it- 
tension   from  some  of  their   largest  creditors.   sU  tt 

lt0OOOo'"T''i1:  n*^  '^^'  ^^  ^"  recollection  w2 
1800,000.     Mr.  JohnOgi^vie  was  informed  by  Mr.  Bell 

that  appellants  had  info^matio^  from  London,  that  res- 
pondent   was  in  difficulties,  and  was  asking  one  Ce 

^ZT\  ^r, -,3^«°*^  of  time.     Mr.  Walface   co3 

pondent  of^tW^^Tonto  MaU,  who  was  known  to  Mr  bIh 

as  8i,ch.had^heard  on  the  street  the  rumor  circulated  bv 

he  app^lants.  and  calle^  to  make  enquiries  as  to  whether 

mZnTb  Tn  T"u'  r  ^^-  ««"  --finned  tre  inft' 
mation  that  Carsley  had  asked  for  an  extension  of  time 
Irom  one  of  his  largest  creditors  in  London,  and  that  thi 
amount  was  #800.000.00.    In  some  instances,  the  appeK 

^Iw  "l°f  ^"  ""''  *^  «'^'  *»^«  inforiiutionTM  . 
t^!^!^  !t^**  he  got  similar  information  as  th|t  con- 
tamed  ,n  the  report  from  Mr.  Bell  on  the  street  some 

tftat  one  of  the  gentlemen  connected  with  the  apDellant« 
wrKlr  t  'u'^V'^^  ^'^^^  ^'^  information  tlTml 
l^rm  t^:^^^    '--'^^  ^-  -^^^  for  an  exte^^f: 

nicItiTif'  W  *^»*f "^«? '»«»*  they  had  only  comtan- 
mcated  their  ^formation  through  the  subscribers  in  the 
regular  way,  uiidor  a  contract  in  which  it  was  stipulated 
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>"T-       that  the  inlormatiott  wm  conftdofttial.    Thoy  statod  iu 
Th«  B^ir^ their  plea  that  by  the  word*  "call  at  office"  they  only 
intimated  to  their  caatomem  that  they  had  certain  infor- 
mation of  the  reHpondent  which  they  would  convey  to 
any  of  their  subscriberM  "  direcUff  imtmaleJ  "  in  the  respon- 
dent and  his  affairu.     Bat  the  Court   will  perceive,  on 
examining  the  evidence,  that  they  adhered  to  no  such 
rule,  as  the  information  was  given  indiacriminately.  Not 
only  was  it  open  to  all  their  own  clexk*,  ot  whom  they 
have  from  12  to  15,  but  they  gave  the  information  to  par- 
ties who  were  not  aubacriberB,  amongst  others,  to  Mr, 
Duncan  Finlayson,   Mr.   Thomas  Oamegio,    Mr.  James 
Stroud,  Mr.  David  Levvis,  and  more  08pe<5ially  to  Mr.  Wal- 
lace, who  was  not  only  not  a  subscriber,  but  a  newspaper 
correspondent,  and  who  got  the  information,  as  they  must 
have  known,  for  the  purpose  of  communicating  it  to  his 
newspaper  in  Toronto.    They  also  gratiBed  the  curiosity 
of  Mr.  John  Ogilvy,  who  was  in  no  way  interested  in 
respondent  or  his  affiiirs,  and   who  states  that  he  called 
"  partly  as  a  matter  of  curiosity,  and  having  an  interest 
in  the  general  state  of  commerce  of  the  country." 

It  is  impossible  to  estimate  what  damage  was  cawed 
to  the  respondent  by  the  publication  of  the  circular  and 
by  spreading  this  false  I'eport.   The  respondent  does  not 
^ask  for  special'  damages,  but  he  has  put  of  record  several 
instances  where  special  damage  was  suffered.  For  inst^ce, 
so  deep  an  impression  did  the  report  make  upon  Mr.  Pen- 
-    fold  of  the  British  Bank,  that  wlien  in  August  following 
%he  respondent  applied  to  him  for  the  advance  he  was 
acotistomed  to  get  from  him  at  that  season,  he  had  great 
hesitation  about  granting  it.    He  says  that  on  Mr.  Oars- 
ley's  verbal  statement,  the  un«i0iuess  was  removed  to  a 
very  great  extent,  but  still  he  thought  it  necessary  to 
'  cable  to  the  other  side  to  remove  all  poteibU  doubt,  which 
might  exist,  m  to  this  rumor,  and  it  was  olily  on  obUin- 
ingacable  that  the  rumor  was  totally  unfouitd^t^iBt 
the  respondent  obtained  the  us<i|*  advance.  ^^^^S^ 

Mr.  Alexander  Walker  states  J»t  he  had  a  letter  froi^. 
a  fim  of  Walker  &  Co.,  of  Paiijey,  in  Scotland.  «aying 
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that  lh«y  had  a,,  c^der  from  Camloy.  but  on  a^connt  of  a       •"' 
roiM)rt  that  h«  waWaaking  for  time,  thoy  would  not  aend  xh-H^jdH,^ 
th«  gooda^     Mr.  Jjmea  Bartlett.  C.raley'.  buye..  ordered        ^• 
~>me  ffooda  from  ^rm  of  Jame.  Richer  &  Co..  of  New 
York,  through  tho^  traveler  in  Mpntr«al.  but  received  . 
elter  fVom  that  fljm.  dated  July  Uth.   1884,  de<aining 
the  order,  and  on  Oarsley  writing  to  a.k  the  rea«>n  of  the 
refusa  ,  a  reply  wm  aent  that  the  firm  oould  not  obtain 
a  8at,a».ctory  roiK,,  of  Oaraley'.  credit.  The  witnesn  atato. 
hat  th,a  waa  theireault  of  the  information  r^eived  at 
Bradatreet'a  office.  |   Mr.  Mander.  the  bookkeeper  of  rea- 
ponden    aays.  that  if  he  can  judge  from  figures,  the  res- 
pondent sufferea  damage,  as  he  noticed  a  filing  off"  from 
that  date  to  the  end  of  the  year  of  |60,000  W 

There  is  no  doubt  that  the  rumor  which  the  appellants 

thus  circulated  reached  England.    The  evidence  taken 

\  under  the  commission  in  England,  establishes  that  the 

appellants  had  an  agency  in  London,  and  an  agent  there 

by  the  name  of  Priestman.     Mr.  Leaf  states  That  theL 

7Z\  T"  T'r^  ^^  ^'»«^'*»'*' »»  th^month  of  June. 
1884,  to  the  effect  that  the  respondent  was  asking  for  an 
extension  ^  time  on  his  payments;  that  he  heard  the 

iTJ  f  K '  ^r  ^'  «"^«-  «f  Cooke.  Son  &  cTwho 
called  at  his  offipe  and  asked  him  if  he  had  heard  il,  and 
that  subsequently  he  received  a  call  from  Mr.  Bennett  of 

thalthr h  A     ;  l"^'***"'"  M«'«'»"*««  Agency)  who sUted  . 
that  tW  had  a  telegra«^  to  the  effect  that  another  agency 
was  circulating  such  r?^r.    Mr.  Howes  says  thTnT 

Ztr"*""'  "^^  'fi*"  kuo^kdge  current  in  London,  or 
elsewhere  m  Great  Britain,  previopi  to  the  16th  of  June, 
1884.    Mr.  King  says  that  he  was^formed.  by  some  of 

frornTT* ''^."*>" '"P'*'^"*^^'  ^"^^  '«°»o'  came 
uZ  ?  '^';?*-'   '^d  Mr.  Peel  says  a^'ntleman  called 

Z^n^     *'"**"*^-  **^*'"  ^•^  reported  in  Montrejil  that  , 
sZ^  1?^"'  ^^  ^"  difficulties,   aud  that  ,Mes«r8.^Brad 
street  had  circulated  a  report  that  he  had  asked  for^ 

n?r"^^^  ''"""  ^'^"^  *^-  *''*^*o"-  The  examination 
oftheevide^  of  these  witnesse.  will,  the  respondent 
t^  B^tMfy  the  Court  that  there  was  no  rumor^^! 
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WW        ing  him  in  Great  Britain,  prior  to  tho  iHuing  of  the  cir- 
Tk.  Hr«bir.«t  j.Qli^r  in  queation,  and  that   ov«ry thing  pointed  to  th«, 
ap|M)llanta  aa  heing  the  aathora  add  nwponaiblu  for  th« 
rumor  which  waa  circulated  aubaoqucnt  to  that  date. 

The  apiM^UanU  have  tried  to  prove  aa  a  jmiliH.alion  of 
their  condm^t  that  there  waa  a  rumor  in  May,  1884,  in 
Montreal,  that  the  reapondent  Wfa  aaking  for  an  exten- 
sion of  time.  •    .. 

Mr.  I'rieatmah,  of  Toronto,  manager  of  t1i«  app«ltanti, 
aher  saying  that  Caraley  .was  not  a  iiuhB«riber  to  the 
agency,  and  had^ during  the  witneaa'a  connection  there- 
with, evinced  a  very  active  apirit  of  unftriendlineaa  tow- 
ards agenciea,  goes  on  to  aay  that  there  were  reiwrta  cur- 
rent within  the  Hrat  week  in  May,  1884,  about  Oareley 
having  obtained  br  asked  for  an  extension.  He  wrote  to 
Bell,  the  superintendent  at  Montr^,  bujt  got  no  conAr* 
-i£kation.  The  reports  still  circul»te4  in;  Toronto,  and  on 
or  about  the  16th  or  Itth  of  li»n<»l»«j  sent  a  communi- 
cation to  the  Montreal  agency,'jitating  that  information 
had  been  received  by  an  agenl  of  «  creditor  of  Carsley  & 
Co.,  stating  that  they  had  obtained  or  asked  for  an  exten- 
sion on  liabilities  of  about  JBOO^QOO,  or  #800,000.  The 
'Witness  says,  he  received  this  inlormation  from  a  reporter 
of  the  Toronto  office  named  Brown.  He  was  impressed 
with  the  idea  that  the  information  was  correct,  and  si^s 
that  the  report  in  question  was  suppressed  immediately 
on  learning  that' Mr.  Carsley  denied  the  troth  of  it.  The 
Court  here  asked  the  witness  the  very  pertinent  question 
whether  he  acquainted  the  subsciibers  of  the  suppression 
X)f  the  report,  to  which  he  replied  that  he  could  not  say 
that  every  person  that  hid  heard  the  report  heard  the 
denial  of  it.  In  cross-examination,  the  witness  was  asked 
to  produce,  but  was  unable  to  do  so,  a  letter  addressed  by 
Carsley  to  his  agency  in  November,  ISTB,  requesting 
them  not  t<i  publish  his  name  in  any  future  reference 
Jbooks  or  reports  or  to  use  it  in  any  way  whatever  in 
regard  to  his  buainess.  but  the  witness  admitted.that  the 
If  tter  expressed  the  spirit  with  which  he  treate4  agencies. 
The  result  of  this  witness's  evidence  is  to  show  that  the 
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•nd  d.d  not  .pp„„  „,  ,h,i,  m,AoA,.  .nd  did  not  w«^  "•"—«. 
Kc.  .on  .h.,  wit„«.  h«,  ,.,  *,,a.„^  .h.'„,port"  .'C.     "* 

u:l:„YtJrb;t:'„Th.'' ■"•'•'■"'■•-H-.w-ti.o  ._^ 

Mr.  Ifc,l|  ..Jti^i™  ,h,i  h„  ^„,^  ,^^  ^        „,Iyi„  Bf.. 

"Hl'l-WUNTBNDINT   Uniwm  Oriri^V  '  ■- 

mw  wtn«m  m  c  ro.«-ui.min«tion    odmiU  (hat  Mr 
Ir  «tm.n'.  |,t„,  from  Toronto,  w-  th.  a™t  h"' 

.In  """"• ""-'  "'•"'  •■"  •»"" « "  f-'i-iion  •■  w:;^ 

Thin  l«tl«r  to  London  ahow.  lh,t  Iho  .nnellanl.  — ,. 

It  IS  nnfortunate  for  them  that  thoy  did  not  wait  for 

Tofonto^who"'  *'''  T''''  '"P^°y*^  »>y  appellant,  in 
aS  ;Ii      gave  Priestman  the  information  about  the 

h  Tw  a  Mr'^'h  ':'  •^J^^"*^'-  t'^e  l«th  June.  1884 
ZZ \  u  ?^^*»~''^'  w^o  represented  an  English  house 
S;:  :"'"''*  ^^^^'  -"^d  he  relates  theiLrvl::::; 

wal^/t.  f'''*'^*^  '  "''  Mr.  Toshack  and.  lUlt :  'What 
tt  i°;r"  ^^^^^'^  *^"-«^'  and  Wid7  .1. 
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i«-  th«r«  MTtKinK  n«w  about  Cartlny  A  Oompany.  of  Mou- 
th. RrMMf^i  1^,,^  ^ .  I  ^d  .  ••  I  h»v«  not  h.«iird  •nything.  I  h»v«  »«'«•«» 
»w«y  In  tb«  NoTth-Wi»l  for  .«in«  tim«.  but  I  would  «« 
quiw*'  Ho  w.<  .••«!«  along  to  th«  oft.;*,  and  I.  mmt  In 
and  i.Mmin«.l  our  raport  of,Oar.l«y  *  (Company.  and> 
returned  »i.d  -aid  :  Nb.  w«  hav«  no  r«*«nt  inf«rinall..i. 
■bout  him.'  •  WeU;  h«  aaid,  *  I  have  a  cable  from  my 
nmpU  In  tho  old  country.'  "  .^  .  .,      i       a, 

H«  «id.  "I  had  a  «ablo  laying  that  (^amUy  & 
Company  w«r«  aaking  for*n  oitewlon  of  liiM."  and  I 
.idd:  •I.that.of  at.dh««ild:  'tea.'  U«.d.  'Did  you 
hear  anything  about  the  Uabilltle.  '( '  and  b«  -aid  :  '  Y«^ 
on  UabiWtlo.  of.^ixty  thousand  pound.  And  I  said  to. 
him     "  Are  you  inter«i»t*Mi  with  it  youraelf  ? 

The  witneaa  then  utatea  that  he  told  Mr  Prie.tman 
word  for  word  what  Mr.  To.ha..k  had  told  hira      In  »»• 
•wef  to  the  Court,  he  «aid  he  found  no  new  information, 
in  appellant.'  office  in  Toronto,  about  reapondent.  on  th. 
16th      He  further  .tatea  .  "The  n^aaon  I  remember  ^he 
date  waa  Monday  the  aiiteenth.  our  change  cornea  out  on 
that  day,  and  before  going  to  preaa.  I  went  to  Mr.  Toahack  . 
office  about  two  o'clock,  and  he  wa.  not  in.  and  I  return-d 
at  three  o'clock  and  I  found  Mr.  To.hack  in  and  I  aak.d 
him  then  if  he  had  anything  new.  and  I  .aid    "  W*vha^*« 
sent  to  Montreal  and  we  have  not  got/t  confirmed,    ami 
Mr.  Toahaok  laid  to  me :  "  Well.  hi.  banker,  muat  k^iqw 
about  it.»'    However,  he  .aid.  "I  will  have  full   parti- 
cular, by   the  Ounard   neit   week"    Nether   the  man 
Toahack  nor  the  telegram  referred  to  are  pjroduced.  nor 
.  did  the  witne..  Brown,  or  any  one  connected  with api^I- 
lanta,  ever  .ee  the  cablegram.  . 

The  foregoing  reference  to  the  evidence  ahowa  how- 
unfounded  the  preten.iottof  the  appellant,  ia  that  they 
!     were  ju.tifie*  in  circulating  the  report  on  account  of  a 
"  previouB  rumor.    If  tj^re  /a.  auch  a  romor.  w  they  P»- 
Ld,  early  in  May.lthe).  evidently  did  not  i^^-^^^. 
ciently  aupported'to  M.tippn;  and  it  only  «Wy*^« 
their  po.ition-th.ft  they  ?houtd  have  allowed  a  month  o 
go  past  withoitt  getting  correct  information  from  reliable 


y 


from  C^k.  Honi,  ft  Co.,  ••  ih.y  BUggyHU  to  thmr  Undo,.  ^• 

m.tn    hTur  »»ttk«r«,  „  .uffg„„tml    by  th,.  mat.  T.Mih««k   If 

wiled  t,fl  h..«t>t  th«  full  p.rticula«  h«  oip^aJu  by  tL 
Oau.«l  ,n..l  iL  „o.|  w.«k.  or  they  miiht  kJ.  Z 
pn^.h,Hnh..  r,.-po„c|«nt  W.n.«ir.  who,.  plj«  of  buJnlJI 
I-  bat  •  r.Mr  ,ni„ut,«  wdk  from  tlnur  «wt»  But  Monah 
((.'Uiiyr  no  conllrm.tior.  from  Ku^Uud  of  th«  M«y  n„K,rt 
«nd  no  .o,.Hrm«tio„  from  Montr.,.!  ol  th«T.«h«.:k  r«port' 
•h«y  ..tml  u,K,H  th.,  Utter  without  «v«n  «.dng  th«  ..ble.' 

ur;o7L """"  '»-«ht  ..tob,,un.bi/toKiv:tt; 

um«  of  tho  p,,r.on  who  ..^^t  it.  .„d  with  .o  mu.:h  h«it« 
th.t.  .1  hough  th«,r  lUuI  i„t«rvi«w  with  To,h«.k  U^k 
pl^ojt  8  p.  m  on  th«  With,  tho  r«.,»ond«nt «  name  .p. 
P«.r«d  m  rirrular  of  that  date,  publi.hed  .a  Montreal     U 

TTh&'th  '"'rr'  "'''""'"^'  ^''  **'^«  pr.Kluced  Mr. 
. .   »K     n      !      •'•»'»*'fir^*™.  *nJ  upon  their  failure  to  do 

mytltr  '^''"       ^'  •'"'"^"**  *"   *'•'""«   *«**»  •• 

Th„  •ppoll.nt..  however,  claim  that  a.  they  had  a  con- 
trm  t  with  their  »ub«oriher..  founded  on  valuable  con- 
-deration,  to  ftirni.h  them  with  information  of  thachar. 
«« ter  in  que.tion.  on  condition  of  the  .ame  beinir  held 
-nlldential  ,(^ey  were  privileged  to  do  what  they  did 

type.    The  following  i.  the  ,K,rtion  material  to  thi.  caae! 

M  k-'"  '    *^     •••••••  188        And 

"  af rr     "^^      "  Br«Iiitrei.t  Company  thaaum  of dolUnL 

"  orioi  in  rK*'".!"'^'^  •«"«^  "y  ^  andmlgnad.  that  S  t 
fora.aUon,  whethw  printed,  writf  n  or  Terbal.  A.nU.Kdby  Jhr  Br^. 
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TlMffv  U  no  Ugml  «vid«m«  of  mord  of  th«  •iUI«bm  oi     \ 
%  »5i»lnwt  in  thU  foftfi  birtfuHm  th«  .lUHiUanU  aiid  .i^|h 

not  iioMibly  h«v«  glv«i  th.  .pi-aUnU  •  pHviUgn  t^^do 
wh«t  lh«y  did  in  thin  .••i'  It  will  Ihi  o»m«rv.«l  lh«l  lh« 
.i,.M,ll«iit.  «Epr«--ly  -tu.uUl«  that  ih«y  tw  not  to  N 
|»«ld  li«bl«  for  lo«  c*u««mI  liy  .my  ttogl««^t  or  olh«r  m.X  in 
procaring  or  comrouni.  ating  iuform«tlon.  and  thiit  thoy 
do  not  intaramtM  tfm  t^trrrtcttuu  of  (tut  infi>rmaU,m  lA^  jfiv*. 

Th,rn«|Mmdmit  f««U  l|l|l  it  i»  ouly  ii«.  I'M^ry  to  ■l«i« 
Ihe  pr«t«u.ioa  of  th«  41^^^^  «»  ^hit  H^l  K>  ■«^«*;; 
it.  iiuitwit  rejection.  Ho  vimtun^ii  to  think  no€oart  will 
hold  that  lwo«tt»»  of  •ueh  »  iontrmit.  or  Ixh'»m««  of  th.- 
Mtar«of  th*  buiinwM  <*rri«Hl  <m  by  iipp»UUnt«.  th«y  muld 
b«^  privil«g«Hl  to  oinuUte  falii«hmKl«  »bout  honwt  tr«d«ri 
which  wer«  cal* uUted  to  ruin  th«jm. 

Thi«  question  came  b«for«  our  OourU  in  the  c«m  of 
Girardv  BradUrtet   Girard-WM  •  nub«cijber  to  th«  •K«n«  y. 
and  iiued  thrapp^lUntu  for  h»vin«  .IwniH^d  him  in  th«<i' 
book  under  •  <:«rtttin   iiuinbt^r   which   ">^  gtf*'y'" 
M«ik»y.'J.dl«niiM«d  tmia.tionin   th«  ^^MBW'^ 
Oirard  app«*ied  and  thin  Court  <oiiHrmc«m||^^P»>« 
:  on  the  16th  February.  1H76.(')  Th«  prcwnt  ,laSnrMtronK.^r 
!•<;  :  ilk  that  reapondent  ia  not  a  i.ub«rrib«r  and  cannot  be  Haul 
*^*  ■  ,,have  a«xiui«iM5«d  in  or  availed  himself,  of  appellauU 
loing  buiineaa,  and,  moreover,  in  this  o»m,  iM 
la  pnftred  i4  have  been  falae.     Numerou*  aa- 
can  bi>und  to  support  the  view  taken  upon 
^^Wieation  oflPlfilege  in  Oirard'a  caw.    The  n.«P«n- 
de^  would  refer  to  Dalloz  1869.  pt  2.  p.  84;  1  Dareau,  p 
120-86  Dalloi,  verbo,  "  Preew  outrage,  p.  601 ;  20  Laur«nt, 


(•)M.L.B.,8aB.e». 


J 


t^kdM- 


% 


■  'iH^mik;S4tM 


W»«r  or  quinni  Wfcii 
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iiiiw,   p    111   (Juri.,,rtt.|«i,r<i   8twn»*»).  l*i  *Ai«A 
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...  r.,,H„„,™.   „  .,l.ol.-.,l  by  .h..„id.lr  ",h  .."t^ 

"."•■'"■•""r  """  "«.«-'.<'»».  think.  .h.th..7J^HLi„ 
.h.rn,„g  ,h.  .„p,l|.„M>  with  .,.l„.l  „,.|,^  "J^'-fW  i. 

.,      ...       ".  "MIMd,  itkere  Wan  mean.  «i  h«nd  fn?„ 
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li  N^t  only  did'the  appellants  circulate  this  rumor  with; 

th.  Brnd^tftout  having  made  proper  enquiry,  wheu  the  means  ol  en- 
^  ^  quW  were  at  hand,  but  they  grossly  exaggerated  the 
Lnal  condition  of  respondent,  by  stating  ihat  he  owed 
in  the  old  country  |300,000  when  as  a  matter  of  fact,  he 
only  owed  half  of  the  amount,  and  appellants,  moreover, 
went  out  of  their  way  to  gfive  this  exaggerated  report  to 

persons  having  np  interest,  ^^^^^^'^Z''''''^^^JZ 
respSdent,  when  they  knew  it  would  be  «»08t  faming 
to  respondent.  It  appears  to  the  respondent  that  the  cir- 
cum^t^oos  stat^  by  Mr.Odgerto  constitute  malice  are 
present  in  this  case. 

IDboss,  J.,  for  the  Court:—  >  : 

The  appellants  are  a  commercial  agency  carrying  on 
business  in  Canada.  United  States  and  England,  with 
branches  in  the  principal  cities  of  the  Dommion^  They 
have  a  large  number  of  subscribers  to  whom  they  under- 
tl  to  furnish  information  concerning  the  responsibiUy 
"^d  character  of  commercial  persons  enquired  for.  m  con- 
sideration of  being  paid  a  certain  annua  ««t>««"P*7^ 

The  respondent  is  a  very  extensive  luiporter.  as  well 
a^  retail  dealer  in  fancy  dry  goods,  m  the  city  of  Mon- 

*' The  respondent  brought  the  present  action  ag^mst  the 
'  appellants,  in   which  he,   in  substance,  alleges  that  he 
Tan  extensive  importer  and  dealer    with  ample  ^redi 
^nd    reputation,  which   he    required  ~^d  used  m  the 
carrying  oh  of  his  business ;  that  about  the  16th  o^  June, 
1884,  the  appellants  maliciously  and  without  snj  reason- 
able or  probable  cause,  caused  the  ndme  of  the  respon- 
dent to  be  inserted  in  a  circular  published  by  them  at 
Montreal,  styled  "  sheet  of  changes  and  corrections     and 
put  after  his  name  the  words  "  call  at  office^'  which  th  y 
published  and  circulated  «nong  their  subscribers,  and 
Longst  the  respondent  and  others  throughout  C^bA„ 
the  United  States  and  Europe  ;  that  the  words  '  call  at 
^ffi,,M  .»..^^»ff  ^"  *He  custom  and  practice  of  appel- 


lants,  signified  that  the  persons  against  whose  nai 
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thZ  r       •  """  f  «"»»•><>«  whom  they  had  «>me.       »». 

standmg.  »nd  were  .  warning  to  .11  pe,«a.  reoeiyin,        " 
«"dcrcal.r,  that  they  .hould  not  de^with  «.ch  «* 
sonewhont  calling  .t  .ppell.„„.  ^o.  tooblT  .^h 
mform.t,on;  and  that  in  thi.  ce,  the  word.  nZt  ^d 
ntended  to  eonvey  and  did  convoy  to  the  peraon.  rocelv 

lion  regarding  the  respondent  which  injnrionaly  affected 

peraona  had  in  conaequence.  called  and  been  informed 
that  respondent  had  aaked  for  an' extension  of  time  f„ 
the  payment  of.  large  anm.  to  wit,  about  ^60,000  ater- 
1  ng^dne  to  creditors  in  England,  whereby  dive™  persons 
.t  Montreal  and  elsewhere  were  caused  to  belie™  tC 
respondent  was  in  straitened  circnmatance,  and  nn^W^ 
tow  his  debU^; they  fell  d,e.  the  whole  of  wUA 
statements  were   iUse ;  that  -«,ch  publication  i  JS 
respondenfs  creditSmd  the  information  so  given  hy^ 
pell«.t.  became  ^irally  known/being  publfah«l  £ 
he  »«w»p.pers  i,  Montreal,  Toronto  ^.ddsiwhere    J 
-pondent  thereby  suffered  loss  to  the  extent  of  »60.00«  for 
which  he.  asked  a  condemnation. 
The  defendants,  by  their  pleas,  contended  that  no  snoh 

horn  the  words  m  the  circular ;  that  they  had  a  cont,^" 

^^rof™r  ?^  "•"•""""*  «"  «»POMibiUt>andS 
.?W  ™M  ,'^'"  '"^""^  '"'■  "  <»»rider.tion 

«o„  wS  T  ""^"  '™"*'  "■">  "•*  «>•'  *''«  inform.. 
mZ^  T^i  "^"""'  •'  ^'l"*  fanned  toTe 
.^HK  'l'"*"^"'*  »''»'J'J  ••«  held  in  atriot  confidence 

ftat  theaubscnbera  sltonld  not  ask  for  informal  fe 
«tte  partMs,  norpennit  it  to  be  done.  ™^ 

The  parties  went  to  proof  on  these  issues.    The  extent 


>  *  1 

if 


'^1 


_-.J4ji 


!  '1 


\ 


v.«ul«  was  „8,^  by  the  a^ants  aa  alleged/i^Un: 


104 


MONTREAL  LAW   REPOIWB. 


I   'J 


„■  h 


■ 


Si 


18B7. 


Cutley. 


teined  the  words  complained  of  as  stated  in  the  declara- 
The  BrMiiiMit^ion  jt  ^^a  issued.  and  sent  to  about  600  persons  ;  also 
*'  that  a  number  of  per^ns,  for  the  most  part  commercial 
men  and  subscribers,  citlled  at  the  office  of  the  appellants 
in  Montreal  in  response  to  the  circular  and  were  informed, 
«ome  verbally  and  some  by  written  memorandum,—"  It 
"  is  stated  that  an  extension  of  time  is  being  asked  for  from 
'.'  creditors  in  the  old  country  upon  liabilities  of  some  |800,- 
"  000,"  and  that  the  firm  was  in  difficulties. 


I? 
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It  is  well  established  that  the  reports  as  to  respondent's 
asking  for  an  extension  of  time  and  his  beiflg  in  strait- 
ened circumstances  were  without  foundation. 

The  effect  of  this  ii^formation  was  to  cause  the  Bank  of 
British  North  America,  with  whom  the  respondent  did 
business,  to  decline  their  usual  advances  to  Carsley  & 
Co.  until  they  had  satisfied  themselves,  through  enquittes 
at  Londo^,  England,  that  the  rumor  was  without  founda- 
tion. It  nevertheless  caused  hesitation  and  delay  on  their 
part:  Mr.  Penfold,  their  manager  at  Montreal,  said  it  occa- 
sioned them  uneasiness.  It  had  also  the  effisct  of  causing    . 
orders  for  goods  to  be  refused.    The  agent  of  an  English 
firm',  Reichter  &  Go.,  had  solicited  an  order  from  the 
English  buyer  of  Carsley  &  Co.,  at  London,  on  the  4th 
of  June.    Th^order  was  given  on  the  5th.  -Af^er  some 
delay,  the  execution  of  the  order  was  declined  on-the  14th 
July,  after  the  rumor  in  qpiestion  had  been  circulated, 
generally  understood  to  hav^  proceeded  from  appellants' 
establishment ;  and  goods  purchased  for  respondent  from 
a  firm  of  Cowleshaw,  Nicol  &  Co.,  of  Manchester,  were 
also  detained  in  consequence  of  the  rumor,  as  well  as 
goods  purchased  from  a  firm  pf  Walker  &,  Co.,  of  Paisley, 
4n  Scotland ;  and  various  other' circumstancep  are  adduced 
to  show   that  the  respondent  suffered. in  his  business 
and  reputation.  '^ 

Most  of  the  persons  to  whom  the  information  or  rumor 
was  communicated  were  subscribers  to  Bradstreet  &  Co.V 
institution,  but  not  all  in  the  same  line  of  business,  nor 
^^^^editoiB.  ,Jehn  OgjlyyjgairtpgLin  a  firm^^ 
and  in  another  in  Toronto,  was  not  a  subscriber  otherwise 
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"0«™l  a  crou  .r.  but  went  to  Br.d»t«ef,- partly  J.  A-  »?-«•• 
matter  of  cnnosity  and  partly  a,  having  «>  inteLun    \^ 

.nfo™.5T'  t^t  ,?'"''«y  *  ^-  w»  correct;  aid  w^^^ 
mtomed  by  Mr.  Bell,  their  mwiager,  that  they  had"^ 

Ihey  Ave  h^l'T    "  "wt°™  ''°"'*'"'  Wo'maton*    T 
r»c?,^n^tiA       ^r-'"  *^  "  ■''W'P'Per  eitendvely 

known  to  Mr,  Bell,  appeUants'  manager  at  Montreal 
havmg  heard  of  the  circ«lar,.«.lled  on  Mr.  Bell  tf  »S 
f  the  rumor  wae  correct,  and  w„  informed  by  J^TlT 
LXlr   •"  t  "'""-."""t  it  wa.  trne^.";i^i 
.Mued  the  circular  in  question,  arid  that  he  nnd^stood       ■ 
^poudent  had  aakM  f„r  an  extension  of  time  tm^ 
of  hie   largest  creditors   in;  London;  he  communicated     I 
■    '■"  "'f''™«»'°»  ">  "btainsd  to  the  Jli,«  new^M^ll 
■t  was  published  therein  on  the  I8th  of  JunrTtX 

Sn  M^nt'",''""' "'  "■"  ""'■""•  ">-d Tw  ;  tto 
Sir  tTf.  "''Towers.  Mr.  Wallace  was  not  a  sub- 
T^!^  B~Jh:«f«^»stitution  ;  he  seems  to  have  askrf  ' 

Sf ,tt;°.w  ■!  'f-™'"™  f"  his  newspaper,  the^^ 

Mr"Ml"^V  W  "'«""'»d  that  the  atatement  made  by  * 

Mr.  Bell,  which  some  of  the  witnesses  qualify  aa  a  mmoW 

nut  also  through  one  or  more  not  so  invited.    Tl.«  .„~.i  ' 

mSoB  il?  .*''rj»»'»'»«»  .igied,  and  that  theWor-         * 
S^if  J".*^'""  ^I  ""■»  "  8°°d  faith  under  the  beUrf     -^: 
cnlmr^  T'  "^^  ™  ""fidentUl  for  the  us.  of  their 
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i«T.  persons  ^nqnired  for  in  conBid^Wn  of  being  P"d  \ceT- 
Th.Br«i..r..tt-:«  annual  .  8|Hn.  And  that  the  information,  whether 
"  pTnted  writl^or  veAal.  furbished  to  the  person  cou- 
tractJhg,  shoW'be  hel^  in  stribt  confidence  and  should 
never  be  revealed  to  the  persons  reported,  that  the  sub- 
scriber should  not  ask  inform^ion  for  other  parties  nor 
permit  it  to  be  done.  /  ,      ,    ,      ^       xv„i 

As  regards  the  innuendo  all;^ged  in  the  declaration,  that 
the  words  "call  at  office"  w/re  intended  to  convey,  and 
did  convey,  to  the  persona /receiving  the  circular,  that 
the  appellants  possessed  inl-omation  regarding  the  res- 
pondent which  injuriously  affected  hi«  standing,  credat 
.and  position,  Mr.  Penfold.  manager  of  the  British  bank, 
and  a  number  of  leading  mercantile  men,  say  that  they 
would  look  upon  it  as  a  ••  danger  signal,'    and  would 
he  understood  to  mean  something  detrimental  to  the  credit 
ofttie  personsjagainat  whose  name  the' words  were  placed, 
i  notice  no  specific  proof  of  any  amount  of  actual  loss  or 
damage,  although  the  inference  from  the  proof  is  that 
therrwas  undoubtedly  damage  suflFered  by  respondent. 
Mr  Walker,  a  leading  wholesale  dealer,  gives  it  as  his 
opinion  that  if  Mr.  Garsley  had  not  been  very  well  sup- 
ported, and  not  pretty  well  oflF,  ^t^  would  have  ruined 

him.  "      '        ... 

The  appellants  have  examined  Mr.  Pjiestman,  their 
manager  at  Toronto,  who  states  that  about  th6  16th  ot 
Jun«,  he  communicated  to  the  Montreal  office  that  infor- 
mation had  been  received  by  a  creditor  of  Carsleys  in 
Toronto.  A  cable  message  had  been  received  by  an  J«ent^ 
of  a  creditor  of  Carsley  ^  Co.,  stating  that  they  had  ob- 
tained or  asked  for  an  extension  on  the  liabilities  of  about 
JE60,000  stg.  or  $800,000,  which  he  communicated  to  Mr. 
Bell,  manager  at  Montreal.  He  got  this  information  from 
one  of  their  reporters  named  Brown.  Brow-n  being  ex- 
amined, says  that  he  got  the  report  from  a  Mr.  Toshack, 
an  agent  at  Toronto  for  EngUsh  manufacturers,  on  the 
Saturday  before  the  14th  of  June,  who  said  he  had  a  cab^ 
fium  his  people  iii  the  old  conTitry.  sayingLthat  Carsley_& 
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X60,000  8tg.  Brown  commnnicated  this  at  once  to  Priest-       '«t. 
Zh..t     Ti  ?  previously  had  information  from'''*' »^*'-' 

Toshack  and  always  found  it  correct.  •  Toshack  was  n™        ^• 
exammed,  nor  any  cable  produced.     Priestman  desTriSI 
fw  l?\'?^'"*/''^  ^'^^^^  *«  Bradstreets  ;  he  To  ly s 
&  Co  aslr^TK^^'"^''  '""''^^  rumor ;boutOar"i; 

t;  ^iTu  '^  ^  ,***"  °'°'***^  ^^  ^*y  •  i'^  this  he  is  corr<; 
borated  by  several  other  witnesses. 

Bell  to  a  certain  extent  contradicts  Wallace  as  regards 

t^  T!?  '^V^"^  '"*^^^^«"-  ««  "  -  inter!  d^w^ 
ness  and  admits  enough  to  satisfy  one  that  he  gave  Wa  - 
la^  the  information  that  his  subscribers  had^got  from 

fou^d  f K^^'  ""n"  *"f  *^"  ""^  *^  *h«  Superior  Court 
found  the  appellants  liable  and  condemned  them  to  pay 
respondent  |2.000.  besides  interest  and  costs,  ^rom  twi 
judgment  ^they  have  appealed,  and  contend  :  1.  T^t The 

^T^^T^^ "  "^^^  ^*  *^«  ^"  --  -'libel! 

1Z\1'2  ^''  communications  respecting  respon- 

dent to  their  customers  were  confidential  and  privile^; 

of  a  legal  obligation  lawfully  contracted  by  them  •  4  It 
IZTv'^T^f  '"*''^^*  *°  their  subscribers,  which 
l^i^St:^"''^^  ^*^  --^^<^^^  -  they 

JLTp^^i'T"^'^  *****  *h«  ^^^"^  "call  at  the  office" 
against  Carsley's  name  in  the  circular  were  not  in  them- 
selves libellous,  and  if  enquiry  be  made  as  to  the  s^- 
ficance  of  their  use  on  the  occasion  in  question,  it  mi>ht 
be  implied  that  the  news  to  be  communicated  might  as 
th^fiLt  r"'''  as  unfavorable.  No  one  would  doubt 
that  under  the  circumstances  they  indicated  that  some- 

^dto^dT"^  *'  *^^  parties  addressed  was  knowl 
^d  would  be  communicated  to  them  at  the  intelligence 

Zt^ht\^7^^r''^ ^'''''^^^'^^'^''^    The  most  of 

leriCv^!  ^'  »^formation;  they  would  be  much 

nil    .  li     ^^P^t>n_accoasionof  uipital  oi  cnwUtto 

^3«8  ey  s  ^ready  established  fijst  class  credit  and  sta^d- 


=  ^>fii°  ,.?j,^ft."''i'?ri?"i!TJr^it?T'l*^/i*'T^?  '""^r^'T^f^^'^-f?'^^  ^"^^^Fr^, 
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"-'        ing  than  some  warning  of  dkaster,  misfortune  or  other 
Th,B«ditr.et  cause  whereby  his  credit  wquld  be  injuriously  affected. 
*^         If  the  news  were  good  there  would  be  no  reason  for  se-  ' 
crecy,  and  it  would  be  comparatively  unimport^t,  as 
Carsley's  trade  was  very  large,  and  his  credit  firdt  class. 
He  had  paid  his  bills,  a  stroke  of  good  fortune  would  add 
little  or  nothij^ift  his  punctuality  ;  but  their  greater  in- 
terest was  toThear  oi  any  misfortune,  ill  luck,  or  other 
cause  for  loss  of  credit  which  might  lessen  his  ability  to 
pay  them.     II  was," then,  more  natural  for  them  to  expect 
unfavorable  than  favorable  news,  and  the  fact  of- that  ex- 
pectation   wtjuld    fkione   and   of  itself  affect  his  credit 
with  those  who  had  cH>mmunicati6n  of  the  circular,  hence 
the  reason  fir  Mr.  Penfold  and  others  considering  the 
words  employed  in  the  circular  opposite  the  name  of  the 
respondent,  I  signal  of  danger  and  detrimental   to   his  - 

credit.  *        j'  u 

2.  The  conkmunication  respecting  respondent  made  by 
the  appellanis  to  their  customers  might,  according  to  the 
English  rulfng,  be  considered  privileged,  provided  all 
their  customers  to  whom  it  v^ns  communicated  had  such 
dealings  Wih  respondent  as°  gave  them  an  interest  in 
having  infwtmatibn  that  mig'ht  affect  his  standing. 

3.  If  the /information  was  given  in  good  faith  in  the 
form  received,  with  proper  precautions  exercised  afe  to 
the  authenticity  of  its  source,  it  might,  according  to  the 
same  ruliiig,  be  deemed  privileged. 

4.  If  their  subscribers  had,  or  proposed  to  have,  deal- 
ings with' the  respondent  they.  Or  so  many  of  them  as 
were  likely  to  be  so  interested,  were  entitled  to  ask  and 
obtain  correct  information  of  the  like  nature. 

The  present  action  charges  the  appellants  with  having 
1  committed  a  libel  on  the  respondent  by  the  publication 
of  the  circular  complained  of.  2.  For  having  thereby 
intended  to  convey  to  djyers  persons,  intelligence  to  the 
effect  that  they,  the  appellants,  had  something  to  com- 
«iunicate  to  the  persons  to  whom  the  circular  was  ad- 
-  dreaaed  detr imental  V  the-commorniftl  Htandipgjnlgtgjljl 
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ed,  to  divers  persons,  false  and  slanderous  information  to        "»7 
the  effect,  that  thd  respondent  was  asking  time  from  one ''''"  "S?'"^* 
of  his  largest  creditors  in  Btigland. 

It  combines  an  action  for  libel  with  one  for  slander, 
^^hese  charges  are  proved.     It  is  indisputable  that  res- 
pondent's case  iamade-outprtma  facie.     It  Is  only  ques- 
tionable how  faf  the  appellants  have  pleaded  and  proved 
-a  sufficient  justificationof  their  Conduct. 

The  excuse  urfcd  isfto  the  effect  that  the  words  in  the 
circular  were  noti  in  themselves  libellous,  that  the  infor- 
mation furnished  Wtjlie  appellants  was  so  in  good  faith, 
they  believing  it  to  be  true,  and  was  given  in  fulfilinent 
ofa  lawful  obligation  contracted  in  favor  of  their  [sub- 
scribers. It  seems \to  me  ^hat  the  natural  inference] from 
the  terms  of  the  circular  and  the  object  with  whick  it 
was  written,  was  th^t  it  suggested  something  detrimental 
to  the  reputation  of  ^e  respondent,  that  reasoni^ble  per- 
sons Would  be  likely  to  arrive  it  that  Conclusion,  espe- 
cially when  taking  into  consideration'the  attending  facts 
and  circumstances.  It  is  proved  that  it  was  so  understood 
by  Mr.  Penfold,  manager  of  the  Bank  of  British  North 
America,  with  whom  ret^poudent  did  his  banking  busi- 
ness. It  was  also  so  understood  .by  Mr.  Walker,  Mr. 
Ogilvy  and  others,  and  that  for  the  time,  together  with 
the  extraneous  fact  of  the  rumor  regarding  the  asking  for 
lime  fT5)tn.a  principal  creditor  in  England,  had  the  effect 
of  suspending  respondent's  usual  advances  from  the  said 
bank.  The  same  efl[ect  was  also  produced  oa  Mr.  Walker 
Mr.  OgflIvy,  Mr.  Beichter  and  others. 

Unlike  the  inference  to  be  drawn  from  the  words  of  the 
circular,  doubtful  as  to  their  jibellous  character,  the  i|i. 
formation  communicated  ip  the  after  callers,  tp  the  effect 
that  Oarsley  &  Co.  were  in  financial  difficulties  &nd  were 
asking  for  time  from  a  principal  creditor,  left  no  doubt  as 
to  their  injurious  nature ;  they  were  clearly  imputati^s 
which  if  made  public  and  credited  were  calculated  to 
seriously  affect  tue  credit  and  reputation  of  Parsley  &  bo.. 
nd  wyre  withcnitltouht^[cffdnahIe  uHeWprTvilegedi      ~ 

There  is  proof  of  actual  curtailment  of  credit,  althotigh 
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w       very  little  in  the  way  of  soriouB  pecuniary  low ;  but  on 
Tb.  BriAtmttjjQ  ^^y^Q^  h^j  it  might,  at)  Mr  Walker  aays,  have  ruined 
the  respondent ;  he  wa*  exposed   to  considerable  dan- 
ger   and    had    to   «xei^  ,  himself  to  sustain  his  reputa- 
tion. '■"■    \     ,t  .     ■        '^ 
The  autiiorities  citW  from  Dalloz,  1869,  Part  2,  p.  84; 
and  from  Laurent,  vol,  20,  p.  480  and  481,  show  that  in 
France  and  Belgium  commercial  agencies  are  heldrespon- 
sible,  to  parties  who  m*y  be  injured  thereby,  for  false  in- 
formation propagated  b^  them,  and  that  these  appellants 
'Would  be  held  to  ameasVeof  responsibility  at  least  equal 
to  that  held  by  English  a^d  American  precedents.   These 
certainly  do  commend  themselves  to  the  practical  common 
senAe  of  the  tribunals,  and  the  appellants  cannot  compjain 
if  they  are  allowed  all  thA  benefit  of  the  more- liberal 
view  of  their  case,  applying\  to  them  the  advantages  of 
the  English  precedents.         \                    / 

Nridoubt,  shades  of  differeiiee  will  be  perceived  between 
the  liw  of  libel  and  slander  governing  us  under  the  civil 
law  system  derived  from  FrancV  and  the  English  system 
wherS  the  subject  has  undergone  much  scrutiny,  but  the 
difference  will  be  found  more  in\the  practical  application 
of  the  law  than  in  the  principlek  themselves.     With  ub 
the  baSs  of  liability  in  these  casek  will  be  found  to  have 
its  origto  in  the  Art:  1058  of  the  \Civil  Code,  providing 
the  genTral  rule,— that  every  persoh  capable  of  discerning 
right  froin  wrong  is  responsible  folf  the  damage  caustd 
by  his  fal^lt  to  another,  whether  by  Vpositive  act,  impru- 
dence, neglect  or  want  of  skill.    Under  this  system  what- 
ever tends  to  inflict  injury  to  the  reputation  or  honoTr  of  a 
person  is  coit^idered  defamatory,  and  if  done  by  writing 
is  deemed  to  be  of  greater  gravity  thad  when  it  consists 
of  only  words  spoken.    There  is  nothiiig  to  prevent  both 
i  being  prosecutedxfor  in  the  same  action,Wd  one  may  be 
alleged  w  an  aggravation  of  the  other.    Under  the  Eng- 
Ush,  system  a  sharpXdistinction  is  drawA  between  Hfeel 
and  slander ;  they  arto  not  usually,  if  ever,\made  together' 
thn  rnibj""*  -f  "fT'"r'''4»  '»  «ti«  mid  th«  saAe  action,  and 


m  action  of  slander  ^^y  given  for  the  grWer  kind  oT 
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worfi,  8ach  48  impute  positive  crimes  or  charge  a  person        -■• 
with  contagious  disorders  which  tend  to  expel  him  from"^*  Br**"^t 
society.     But  under  our  system  the  rules  of  law  appli-  ^ 

cable  to  the  two  are  absolutely  identical,  save  that  written 
defamation    is   deemed   of  greater  gravity   than    words 
spoken.  80  that  there  can  be  no  objection  to  their  being 
M  in  the  present  case,  included  in  the  same  complaint' 
that  IS  in  the  same  action.     While  the  circular  complained 
of  may  be  treated  as  written  defamation,  the  information 
given  verbally  in  answer  to  the  enquiries  it  elicited,  con- 
sidered  as  verbal  slander,  is  yet  appropriately  joined  in 
the  samfe  complaint.     Again,  as  regards  defence.    What 
in  France  would  be  consisted  a  confidential  "communi- 
cation  would  not  give  a  title  to  a  claim  for  reparation 
unless  dictated  by  actual  malice  ('),  while  in  England  the 
same  idea  has  given  rise  to  a  multitude  of  Ene  distinc- 
tions elaborated  by  the  judges  under  the  term  of  privi- 
leged communications. 

Such  commercial  agencies  are  conceded  to  be  a  neces- 
sity of  naodern  commerce  ana,  if  conducted  within  rea- 
8onabl6  limits,  the  bccupation  is  said  to  be  lawful  and 
commendable,   but  there   is  no   special  rule  of  law  or 
exemption  applicable  to  them  which  is  not  the  common 
right  of  others.    In  general,  an  action  lies  for  the  pub- 
lication of  stfttements  which  are  false  in  fact  and  injur- 
ious to  the  character  of  another.    Such,  publications  are    '^ 
presumed  to  be  malicious,  but  such  presumptioh  may  be 
removed  by  proof  for  the  defence  that  they  were  fairly 
made  in  discharge  of  some  public  or  private  duty,  legal 
or  moral,. or  in  matters  where  required  for  the  protection 
of  the  defender's  own  interest.    Under  the  English  sys- 
tem, if  the  statements  afe  fairly  warranted  by  any  reason- 
able  occasion  or  exigency    and    honestly   made,  such  > 
coinmunications  are  held  to  be  privileged  and  are  pro-'  ^"^ 
tected  for  the  common  convenience  and  welfare  of  society. 
U  should  nevertheless  be  borne  in  mind  by  such  insti- 
tutions that  they  conduct  a  business  of  peculiar  delicacy. 
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—        on  jvhich  the  repuUtikn  and  fortunon  of  thoue  engaged 
.Th.B«<u.«ti„  trade  may  depend,  ^nd  it  behoove-  them  to  be  eape- 
cially  guarded  in  treating  of  the^haracter  an4  standing 
of  those  on  whom  the^  report,  and  as  to  the  person,  to 
whom  they  co^munic4t5  their  estimate  of  thfeir  standing. 
Thev  are  employed  to  fu  ftl  the  ro/«of  moral  and  financial 
detectives,  to  ferret  out  the  loss  of  strength  in  iH^rsops   ^ 
and  firms,  and  give  forev^aruing  of  impending  d>H««^   ' 
or  difliculties  likely  to  rehder  hazardous  giving  to  ^m 
credit.     It  therefore  becoWs  highly  important  to  (letfr- 
mine  to  what  extent  this  doctrine  of  privilege  can  falr^,. 
be  invoked  by  them,  and  whether  that  dotirtUti  would 
give  them  complete  immUity  under  the  cin^umstance^ 
oftheprem-ntcase.     U  mU  be  assumed  that  privileged 
communications  are  such  as  would  be  cbnsideTed  defam- 
atory if  not  made  on  dccai^ions  which  tebl^the  presump- 
tion of  malice  ;  that  such  privilege  is  ntfl  a|>io  ute,  but 
quali^ed,  and  may  be  rebutted  by  proof  of  actual  malice  ; 
also  that  every  defamator^  publication  implies  malice,  but. 

subject  to  be  rebutted.  ,  /C^'^ii  " 

In  reference  to  the  preset  case  take  Lord  Campbell  s 
definition  of  privilege  in  t^he  case  of  Hafrmn  v.  fii^A.  5 
Ellis  and  Blackburn's  IlUrts,  p.  348 :  "A  communica- 
"  tion  made  bmafidt  up<Sh  any  subject  matter  in  which 
"  the  party  communicatinbf  has  an  interest,  or  in  referen.e » 
^  to  which  he  has  a  duty.Fis  privileged  if  made  to  a  per- 
\  son  having  a  vorresponc^ing  interest  or  duty.  J^Hhough 
4it  contained  criminatorl  matter  which  without  this 
»  privilege  would  be  slanierous  and  actionable."  It  may 
be  said  that  in  this  case  tl|»  interest  and  duty  existed  lu 
the  party  communicating  the  information,  and  the  inter- 
ests existed  in  some  althoAgh  not  in  all  of  those  to  whom 
it  was  communicated.  A^  regards  the  hfma  fides  o^l  tlie 
communication,  this  depei^d-.d  upon  the  question  how  lar 
the  appellants  were  warranted  in  giving  currency  to  the 
rumor ;  whether  they  exercised  reasonable  precaution  in 
ascertaining  (v%  foundation  existed  for  it.  and  whetlier 
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hundred  to  whom  the  circular  wan  ««„t.  «„d  onlv  a  f"„      jF 


k«..j    J  1       .        '  "  iiumu  numDer  of 

hundred  to  whom  the  circular  wan  n.ni,  «„d  only  .  few 
oftho.0  to  whom  the  after.ommunications  wl  mLb 
Co  XtLtT*  "^;h"  credit  or  standing  of  Oara^y  &' 
)il  J  A  •",?;?"**■  *»»••  point  and  the  question  of  boZ 
M»,  Judffe  Alhaon.  of  Philadelphia,  in  the  ol  of  i^ 

' ''^TT^'"  V'r^^  "^^'^^  '^"^^J  «^  they  are   ^. 

.:^J,%'"°7,  »^^-«^»»d  that  their  statement.  Z 

true,  and   hat  the  persons  to  whom  they  are  sent  havl 

"  b^-^mni'h  TJ""*  ^''^  information'and  this  co^M 
b^ao^mphshed  by  requiring  every  subscriber  to  fur 

"  Tn!!^  u  ^'^T  ****y  ^"^  established  business  rola- 
t  ons  or  who  may  have  appliedTto  them  for.  credit." 
I  think  thj  appellants  gave  additional  credit  ta  the 
rumor  m  quest  on  by  its  adoption  and  propa^tL  il 
without  giving  itp  origin,  and  were  guilty  of  i3uden<l 
m  accepting  it  without  sufficient  p^auLn  Sy  ":^ 
^from  one  of  t^eir  reporters,  who  says  he,  got  it  from  a 
Mr.  Toshack.  from  whom  he  had  previously  got  informa 
fon  which  proved  to  be  correct.     It  is  only  fhe  rZ^eV 

«ou:;ro  th  "";H  -r^'  -^^«t-  the  poJsibility Tthe 
source  of  the  information  being  credible.  The  appellants 
themselves  do  not.  and  fail  to  re«>rt  to  Mr.  1^1 
evidence^who  alone  could  have  spoken  as  to  the^mor 

e  ori^'i"!;:-    '''^^  '^  "^*  *^«™««^--  comlbuS 

^vi^J?.  the  report,  but  take  the;  responsibility  of 

^nring  ,t  currency  by  the  declaration,  "  it  is  said."  there- 

thovTr^f  **''**^'^  ^"^  '''^'^''  inftrmation  whil 
U^ey  did  not  p^ess.    They,  therefore,  hid  small  and    to 

irh  mirf '*'"'  ^r"^^  '^^  propagating  a  rumor 

which  might  have  caused  ruin  to  respondent' g  fextensive 

and  apparently  prosperous  business  ^^tensive 

In  a  case  of  £6«-  v.  Dun,  which  much  resemble,  ih. 
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•*  inlewnt  in  b«iiig  informtid  of  th«  loncli  ion  of  pliintir* 
"  arm  Thin  <i^ol  rob«  it  of  the  protm  lidn  of  a  privil«g*d 
••  oommunication^^d  it  (rontain-  a  libwlion  the  plaintiff. 
"  The  defendant  «*nttot  encajjtH  renponaifbility  for  auoh  a 
"libel  on  the  plea  that  it  waaaprivil^rfedcommunicafion 
"  to  their  HUhwiribora."  / 

Although  there  are  featurtw  in  lU  iaae  favorable  to 
the  defence,  and   the  appellants  are/to  «.me  extent  pro- 
tected by  the  privileged  nature  of  th«ir  coinmuntoationn, 
I  thiftk  a  liability  for  libel  and  ^lander  in  oHtabliahed 
against  them:    Fir«t,    from  havink   isaued   the  circular 
above  alluded  to,  placing  reuiwnd*  nfa  name  there  in  con- 
nection  with  an  Equivocal   annoiincement   whereby  rtn- 
pondent  suffered  damage  to  his  crWlit^with  his  bank^n,, 
who  wen?  subscribers  to  appellantsX  company  a^d  wero 
one  of  the  recipients  of  the  circulaX     2.  In  haying  ad- 
mitted tb  Mr.  ^Vallace  and  others,  noi*  subscribers,  that 
the  dfcular  had  been  issued  by  them,  the  ippellanta.    8. 
Frorii  the  innuendo  resulting  from  the  terms  and  publica- 
tion W  the  circular,  as  alleged  in   respondent's  decla^a- 
Mon  being  proveable  and  proved  by  sufficient  evidence. 
4  From  damage  resulting  from  the  publication  of  the 
circular,  and  the  false  rumor  as  to  reflpondent'sioredit  and 
/•tanding   being'  proved.    6.  From    the  imprudence    of 
the  appellants  in  propagating  a  false  rumor  Jnjurwus  to 
the  credit  and  standing  of  the  respondent,  Without  th« 
exercise   of  reasonable  precaution   to  satisfy  themselves 
as  to  its  troth  or  falsehood   before   adopting  and  pro- 
pagating it  as  useful  information.    6.  From  having  com- 
municated the  rumor  and  damaging  information  to  per- 
sons having  no  interest  in  the  standing  of  the  business  iirm 
of  Carsley  &  Co.    7.  From  having  published  damaging 
statements  in  excess  of  the  information  they  themselves 
pretend  to  have  received  as  to  the  credit  and  standing  of 
the  respondent.  \^  /^  .     ^       -  ., 

There  ia  much  resemBlance  T)etvVeen  the  ctm  of  tbe 
Capital  CaufUies  Bank.y.  Henty,  but  in  my  opinion  it 
differs  in  the  particulars  involving  liability  as  above 


"ibSMl.~The  inferenceTKarareltcuiw  sugg«8ted  souko- 
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thing  dfltTlni#tnu'l  to  the  r«nat*tin«  «f  »i. 

WM  ono  th.t  r....««  ki         "'Pntwwn  of  lh«  re«i)ondont       wr. 

Uw-  «„d.,r.to.Kl  i„  .h.  „,„«,  of  .„  i^i„rioa.  im*™,.  ■„•'     •^• 

it  n        ■        '"tw"*...!.  .ml  il  U  Mta.Ily  pro,™,  ihS ^^^^ 

h.nd  it  jKtV  I.  ^   "  ""  «"»'■  •>»'  »■•  "••  other 

p:_  ^         .  Judgment  confirmed. 

A«r,  Ci^/a.  4.  0(oWite^«,  attorneys  (or  appellant 
^^n,  T^Ap^Us^Ca.^,^  IttomS^lpondent. 
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MONTREAL  LAW  BEPORTS. 

February  22,  188*7. 


Coram  DoRiON,  Ch.  J. Tkssier,  Cross,  Baby; JJ. 

LA  CORPORATION  DES  COMMISSAIRES  D'ECOLE 

D'HOCHELAGA, 
'"■■'.  (Ifefendant  in  Court  below), 

'        '  Appellant  ; 

THE  MONTREAL  ABATTOIRS  Co., 

{Petitioner  in  Court  below), 
*     ^         "V   ■    ,    Respondent. 

Hearfmg-mno^-45r«:/.  (D.)  ch.  28,  S.  20-Com«.crmi 
companies— Proceedings  against  company  after  order  for 

liqwidaium.        /    ? 
Held -1   AJmisnomer  is  ground  for  an  «(»ption  d  to/onn«.  and  cannot 

form  the  Hubject  of  a  plea  to  the  .nerite.-more  particuarly  where 
he  er^r  complained  of  is  trivial  and  unimportant.  e.g.,  the  descnp. 
U^nof'he  defendant  as  ''I- Corporation  desComnuss^ra. 4^^^^^^  - 
d'Hochelaga?  instead  of  «  Les  Commissaires  d'Ecole  d'Hoohelaga. 
I  TheA^t  45  Vict  ch.  23,  (D.)  applies  to  incorporated  ^mercial  com- 
X^,  the  enatam  distributed  by  the  Queen's  Pnnt«r  with  the 
Stes,  which  supplied  iifi  omission  in  section  one.  forming  an, 
intearaloartofthe.ActiiS'question.  , 

3  Un^necC  20  of  said  Act.  when  a  winding-up  order  has  been 
m  Je,  no  proceeding  can  be  Uken  against  the  eompany  in  hquid- 
S^n  wit£>ut  t^e  permi^ion  of  the  Court.  «°d  therefore  in  the 
Melnt  case  thiimmovoables  of  the  company  could  not  be  sold  m 
irfinary  courSr  school  taxes  withd^t  auch  ^^'^^^ 
lie  a^al  Ib8  from  a  judgment  of  *    Superior 
Court,  MontfeaMBoT3RGEOis.  J.),^ept.  18,  l886,  mamtain- 
inir  awrit  of  injunction,  to  prevent  the  sale  of  respond- 
ent's lands.  The  judgment  was  in  the  following  terms  :- 
>'La  Cour,  Iprea  avoir  eptendu  la  requ6rante  et  les 
dfefendeurs  en  Oette  cause  par  leurs  avocats  au  m6nte  de 
la  requite  Ubell6e  de  la  re^ilferante,  etc.  '^ 

"Considferant  que  la  dite  requferante  a  fait  la  preuve 

des  allegations  desarequ6telibell6e;  ,.  «^,u« 

"Gonsidferant  que  la  rfeponse  en  premier  liea  produite 


4  rencontre  de  1&  Tequfete-et  demando  do  la  dita-joqnfc. 
rante  par  les  commissaires  d'fecole  d'Hochelaga  estmal 
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Cour.   que  les  ^rZiWitfeTonf  i       '  ^'^"^*"  ^"^  .k*'-- 

.   t       *oo  ^iiajj^uianies  apnt  se  plaifirnent   Ipb  aUb  AbattoinCte. 

commiesaires  5i^l  6t6  couvertes  par  i  dSt  din  J. 

d,t8comm,8saire.,epeuvent  obtenir  le  renvo  de  la  d  te 
requite  p^ur  les  raisons  mentionnees  en  la  i^^^^^^^ 
^    Consid^rant.qnela  dite  cSmpagnie  i^querai^T^         ^"^ 
Ifgalement  mise  en  liquidation,  en  rertn  d'unTta L  alt 

s  apphquait  aux  compagnies  de  la  nature  dXduT^^^^^^ 
pagnie  requ^rante^  ^"®  ^°™    sv 

mal  fond68  dans  la  seconde  et  la  troisi^me  rfer^n  es  oar 
eux  prodmtes  A  Tencontre  de  la  dite  XfiteTS  Z 
compagnie  reqn6rante  ;  «q«eie  ae  indite 

r^ponses  des  dits  commissaires  d  We  d'Hoche  a^a  p^  , 

du^es  A  l^ncontre  de  la  dite  requite  et  dema^^ 
dite  requ6rante,  declare  le  brnf  ^  •,«,•«»      "tanae  ae  la 

TOBseil  mtuiicipal  dm  court*  d'Hochelag.,  poor  I.  vent. 

148  du  pl^  offloiel  et  livrede  renvoi  da  VilCd-Ifo; 
h^Iag.,  aul,  etde  nnl  effet  et  enjoint  .Bx  Sdtf™  ^    -' 

P»i  au  comt6  d  Hochelaga,  de  cesser  toutes  Droo6<ln«- 

J»^26aM7.J    fiw«^  «.C.  for  the  ■M.pell.nf^         '^    'C 
I.  latimfe  demandait  pw  aa  reonMe  ...  wiX-  • 

'■'"^"  de  ^.i^,«^„ri.,,  du  u..»eil  \uu!.y  d„ 
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m.       Charles-  A.  Vilbon  is-quaim,  pour 
ComtDimirtt  imiueuble  appartenant  k  rintim^e. 
*"*'°"         Un  bref  d'injdnction  temporaire  futf  6ma»6  la  veille  du 
jour  fixfe  pour  la  vente,  et  ce  bref  fut  maintenu  par  le 
jugement  final  actuellementport6  en  appel. 

Les  commissaires  d'&role  d'Hochelaga,  erronfemtont 
Msign^s  sous  le  nom/^  "  La  Corporation  des  commis- 
sair^  d'Pcole  d'Hochelaga  "  ont  produit  trois  plaidoyers 
k  rencontre  de  la  requftte.  / 

Par  le  premier,  ilsdisent:  qu'il  n'existe  pas  de  cbrpo-  7 
ration  sous  le  nom  de  "  La  Corporation  des  Commissaires 
d'Ecble  d'Hochelaga  "  et  qu^  le  nom  de  la  dite  corporation  / 
est :  "  Les  Commissaires  d'Ecole  d'Hochelaga,"  en  vertu 
du  statut  de  1884,  4^  Vict.  chap.  30. 

Par  le  deuxieme  plaidoyer,  il  estdit:  que  la  com- 
pagnie  requ6rante  a  6t6,  mal  k  propos  et  sans  droit,  mise 
en  liquidation  te  dix  juillet  1888,  sous  les  dispositions  de 
I'Actedu  Canada,  46  Vict.  chap.  28,*  et  que  le  dit  Philip 
S.  Ross  a  6t6  m^  h  propos  nomm6  liquidateuj^de  la  dite 
Compagnie.  •  •  • 

Qu'A  la  date  du  dix  iuillet,  1888,  le  dit  Statut  ne  s'ap- 
pliquait  pas  aux  oompaghies  iAdustrielles,  de  la  nature 
de  la  compagnie  requ6rante,  et  que  tofii  les  proc6d6s  pour 
mettre  la  dite  compagnie  en  liquidation,  sou«  le  dit 
Statut,  sont  radicalement  nuls ;  que  la  Cour  Sup6rieure 
et  les  Juges  de  la  dite  Cqut  n'avaient  aucun  pouvoir  ni 
autoritfe  de  la  mettre  en  liquidation  soup  les  dispositions 

du  dit  Acte ; 

Par  le  troisidme  plaidoyer,  les  Commissaires  admettent 
qu'ils  ont  transmis,  suivant  la  loi,  au  secrfetwre-trfeorier 
du  conseil  municipal  du  comtfi  d'Hochelaga,  une  liste 
des  taxes  scolaires  dues  par  la  compagnie  requ6r»nte,  sur 
I'immenble  dfecrit  en  sa  requfete,  et  que  les  dites  taxes 
6taient  duefi  suivant  la  loi.  Ds  admettent  aussi  qiie  le^ 
dit  unmeuble  a  §t6  annonc6  potir  6tre  vendu  conformfe- 
ment  au  Code  Municipal  et  i4»  loi ;  " ' 

Qu'en.8Upimnt  que  la  Compagnie  ait  6t§  valablement 
mise  en  liqui&tion,  sous  I'autoritfe  du  Statut  invoqu§  par 
'6116,  to  dit  Statut  n'emp6olie,pas  hi  dtfyiduroHao  de  pro- 
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c6der  A  la  vente.  sufvant  la  Ipi  et  d'aprt^  le  mode  adopt6        mr. 
par  elle  de  la  propri6t6  de  la  compagnie  requ6rante.  pour  Co-J.-Sj-fr- 
d^faut  de  paiement  des  taxes  scolaires  et  ne  I'ob  ige;«t     mX 
pas  k  suspendre  cette  vfln*«  •  *  '^    a^S^TL 


paiement „  .^ 

pas  k  suspendre  cette  vente  • 

_  Que  le  dit  Statut  n'a  pas  I'effet  de  purger  Whypo- 
thdques  sur  le  dit  immeuble ;  -*  *     »        "  "XPO" 

Que  le  liquidateur  pent  veidre  le  dit  immeuble  suiet 
aux  bypoth^ques  et  que  la  dfifenderesse,  cr6anciere  hypo- 
thWe.  sera  toujours  oblig6e  d'adopter  les  moyens  16^ 
de  faire  vendre  le  dit  immeuble,  pour  se  faire  payer  desa 
cj^ance  au  moyen  d'une  vente  pour  purger'leVby.A 

Que  toute  disposition,  du  dit  Statut  du  Canada,  qui' 
aurait  ^ur  objet  d'empficher  les  crfeanciers  hypoth6toes 
de  procMer  d'apr^s  le  mode  prescrit  par  la  loi^I  la  lentl 
des  immeubles  affect68  au  paiement  de  leur  cr6ance  sera^J 
nulle  et  mconstitution^elle. 

uT,  ^r:^^  ^"'  ^^^'^  Vendre  !e  dit  immeuble,  et  que 
le  dit  statut  ne  contient  aucune  disposition  pour  per-' 
mettre  aux  cr^anciers  hypoth^caires  de  le  forcer  k  le  to 

l^T/^'  '""rJ^TJ"*'  ^''  «6anciers  hypoth6caire^  s^t' 

hbres  de  Procter  k  la  vente  ^u  dit  immeubje^s^vant  le 

^mode  6tabli  par  la  loi.  .       ^^ .         ~»t  le 

Le  Juge  a  renvoy6  la  premiere  e^xcejtion  en  disant  que 
ce  moyen  aurait  du  6tre  plaid6^  par  exception  A  la  fome 
Nous  soumettons  qu'il  poui.ait.6tre  plaid6  au  mX 

TrZ  ?'  *  ^""^""  se  trouvaitdi^ig6e  contre  une 
corporation  non  existante.  "  ^p 

«>^^1^f  J''*^'P*'"^™'^^>«-  No^menfionne- 
rons  dabord  les  causes  du  ©rand,  Tronc,  dont  le  titre 
fran^ais  est :  "La  Oqmpagnie  du  Grand  Tr;n.  de  chemTn 
de  fer  du  Canada,"  poursuivie  plusieurs  fois  sous  le  nom 
clnad^  .r*'°'P*ff"»^  d^  «»»«"ain  de  fer  du  Grand  Tronc  du 

II  a  6t6jug6  que  cette  designation  6teit  ill6gale  et  que 
la  compagnie  ne  pouvait  dtre  poursuivie  sousl  titre. 
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II  fut  jug6  que  les  dfifendeurs,  poUTsuivis  comme  as^o- 
CommiM«ire.  pj^g  gQ^g.  je  uom  de  " Morflreal  Railroad  Qar  Company" 
MonCeli    peuvent  8ur  une  dfefense  en  fait  prouver  que  la  compagnie 
A»«"«""<^  est  incorpoffie.     '"       . 

-    ^         bans  une  cause  Ae  "La  Corporation  de  la  Paroisse  de  St.- 
.      .z   HSrusalem  v.   Qi»An."  8  L.  C.  J.  p.  234.  Smith.  J.,  ilfut 
d6cide  qu'une  corpoTation  ne   pouvait   pas  pour^uivre 
sous  le  nom  de  "h&  Corporation  de  laparoisSe  de...... 
repr68ent6e  par  le  Conseil  Municipaldelaparoissede 

.  et  que  m^me  on  ne  pouv,ait  pas  amender  en  retranchant 

.    les  mots;    " reprfesentfie  par  le  Conseil  Municipal  de  la 

paroisse  de.. ...,".     Le  jug&  Smith^d^are  en  rendant  son 

jugement  qu'il  a  consultfe  aussi^plusieurs  pr6c6dents,  et 
il  en  mentionnequelques-uns  dans  son  jugement.      - 
Dans  une  cause  de  Moret/  y.  Gaherty,  2  L.  N.  p.  108  — 
r  !  -       Action  centre  une  socifit^;  plaidoyer  que  la  8<3oi6t6  n'existe 
/      pas :  preuve  d'un  nom  social  mais  non  compos6  tel  qu'al- 
I6gu6 ;  "cette  action  a-fetfe  dfeboUt6e  par  le  juge  Johnsom 
«-     *       Dftus  Oraham  v.  Morissette,  5  Q.  L.  R.  p.  846;— Action     . 
dont  Itf  Witi6  de  la  p§nalit6  retourne  k  la  coTporation 
^       *        municipale— cette  corporation  est  468ign6e  sous  le  nom 
-de    'Corporation  Mufcicipale  de...... ;    action  d6bout6e 

parce  que  la  corporation  est  mal  d6sign6e, 
-       Le  trbisi6me  plaidoyer  conaiste  k  dire  que  le  syndic  ne 
\      poi^ait  pas  emp6cher  la  vente  de  ces  propri6t6s  par  le 
\     secretaire  tr6sorier  du  comtfe,  pour  taxes  scblaires  ou  mu- 
'"^  nicipales,  ni  la  vente  par  le  sherif;  queja  fente  par  le  . 
syndic  ne  purge  pas  les  hypotheques,  ce  qui  est  prouve  • 
-     abondamment,  par  le  fait  qu'un  st^tut  »  m  pM8$  depuis^ . 
par  la  Legislature  de  Qu6bec  en  1886  [48  Vfet.  chap.  22, 
sec.  14]  6tablissant  que  la  veAte  faite  par^  le  syndic, 
nomm6  en  v6rtn  du  chap.  28  des  statuts  du  Canada  45 
Vict.,  aurait  I'effet  de  purger  les  hypothicpies,  si  cette 
vente  6tait  faite  avec  les  formalit6s  prescrites  par  le  statut 

I^rovinciaL  ,  . 

Le  statut  46  Vict,  permet  an  syndic  de  yendre  lej  im-   . 
meubles  sujets  aux  hypotb«que&.    Les  cr&mciexs  h^po: 
thficaires  seraient  toujours  dans  ces  cas  obhgfesd  adopter 
U»  moyans  Ugaox  ponr  faira  yen4re  les -immeiibles  pogr^ 
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ti^Ser  *"*  "''^?  4W  vente  qdi  purgerait  les  hypo- 
^Le/liquidateur  de  la  compajnie  requ6rante  o'avait  pris 
•«S?rv^t^°"''"'^  vendre.le  dit  immeuble.  efle 
8tatit  46  Vict,  ne  contient  aucnne  disposition  pour  per- 
mettre  aui  cr6ancier^  hypothfic^ires  de  le  forcer  k  le  faire 
f^LT  ^""'L''  .'t    ''^'^'^''    hypothfecaires   6taient 

mque,  Q.  a,  for  the  respondents^  ' 

B^Y,  X  <fof  the  Court) :—  -^       -    .        ^ 

Cette  cause  se  pr6sente  devani,  nous  sous  forme  d  in-  ^ 
onct;on  Areffetd'enjojndre  aux  appelants  d'avoir  A  cel^er 
^fes^procMures  pour  la  vente  d'un  immeuble  sur  lequei 

/mi^re  instance  a  maintenu  cetie  injbnction  et  c'est  dont 
onse  plaint. 

Larequetede  Tintimfie  all*g«e  eh  somme :  Q^'en  v'ertu 
dun  certain ordre  rendu  par  I'honorablejuge  Mathieu.  en 
date  du  10  juUlet  1883.  I'intim6e.  41a  requisition  de  la 
Banque  Ville.Mane,  sa  cr6anci6re,  dut  liquidef  ses  affaires 

r-r  ^  Ij'^'i*^^'''^'^^*^**'**  ^^  Vict.  chap.  23.  et  que 
I'mlip  S.  Ross  fut  uomm6  liquidateur ; 

i  Que  8ub86quemnient»  end6cetaibrel8g4.rappelante  ti^ 
requis  le  secr6taire-tr68orier  du  comt6  d'Hochelaga  d'an- 
nonoer  et  mettre  en  vente,  aux  encheVes  publiques,  rim- 
meuble  appartenant  4  rintim6e-6tant  le  No.  148  du  plan 
officiel  du  ci^evaiit  /illage  d'JIpchelaga-pour  le  paie* 
ment  dune  somme  de  gl.l40  due  pour  taxes  acolaires,  et  ' 
cela  sanB  en  avoir,  au  pr6alable.  pbtenu  la  permission,  tel 
que  la  loi  I'exige ;    .      ■  V  ^    ! 

s    Q^  le  seeretaire-trfesorier  en  question  a,  en  e£fet,  an- 
mpc6  et  mi^^n^nte  rimmauble  dont  jl  s'agit  pour  le  4 
mars  looo !  ''  '  "  ^'   , 

Que  I'appelante  a  6t6  requise  de  suspendre  ses  procfidfia 

m^is  qu'e^e  a  r*fu86  d'obtemt>4rer  4  cette  demande 
Les  coinmissaires  d'^les  comparurent  le  9  ififtTH,  At  T» 
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vm.       26  dn  a«me  mois,  ayant  6t6  rdqais  de  iplaider  an  m6rite, 
c<mm\Maitu  Us  86  ^fifeujliTeiit  en  allfeguant : —    >     - 

""'T'"  lo   II  n'existe  pas  d^  telle  corporation  que  "La  Oorpo- 

A&iS'co.  ^tion  4e8  Oommis^aires  d'Ecoles  d'Hochelaga,"  *t,   par  > 
consfequent,  votre  bref  d'injpnction  6mari6  contre  elle  est 

2o.  La  compagnie  TequferaAte  a  6t6  raal  &  propos  et  sans 
droit  mise  en  liquidation  sJles  dispositibns  de  I'acte  46 
yiot:  chap.  28,  vii  que  ceMrc?  ne  pent  B^ppliqnet  A-une 
compagnie  de  la  nature  d^'celle^ji.        '  ^ 

\  3o.  Le  'ftyriaic  Ross  toe' pouvait  empftcher  la  vente  de 
•  rimmeWble  pour  .taxes  scofaires  et  municipales  non  plus 
qu'une  rente  faite  par  la  shferif  du  district,  en  d'autres 
termer  que  les  dis^sitions  du'statut  ci-haut -Citft  qui 
^^^rohibe  ces  ventes.  apres  I'ordre  de  liquider  donnfe,  sont 
inconstitutionnelles.  *  ,         ,     x     -. 

.  Cette  cour  est  contre  les  prfitentjons  de  ra{>pelante  sttr 
les  trois  points  i|ivoqu6s  par  elle  dans  ses  plbdmeries.  _ 

lo  Elle  estAenue  trop  tard  plaider  le  misnomer  dont 
elle  se  plaint/t,  I'eut-^Ue  fait,^  par  exception  i  la  forme, 
de  graves  d^tes  existeraient  k  I'encontre,  car,  apres  tout, 
r intimfee  n'a  fait  que  faire  pr6c6der  les  mots  "  commissatres 
aetdes  dCHdchdaga  "  par  ceux  de  "  (a  cmptnatton  *»  -  J^ 
qni  de  fait  est  correct  en  soi,  "  le$  cammissqires  dicoUsd^Uo- 
,  cAe/flfi-a  "6tant,  en  loi,une  corporation.       '         ,. 

'       .      '         20.  Le  statut  ftdfer^  45  v  ict.  chap.  28.  s'applique  aui 
compagnies  commetciales,  «t  Vintimfee,  par  consequent, 
tombe  sous  ses  dispositions.    II  parait  que  par  une  erreur 
•         -  "^  d'omis^ioB,  lea'  mots  et  "  aui  compagnies  de  commerce 
.  incorporfees  '*  ottt  6t6.oubli6s  dans  la  clause  lire  du  statut 
46  Vict.  chap.  28,  mafs  un  erratum  distribufe,,  en  m6me 
temps  que  les  .statuts  eux-mftmes,  par  I'impnmeur  de  la 
'     .      Reine,  a  corrigfe  cet  oubli,  et  nous  sommes  tenus  d6n 
prendre  connaissance,  car  iljarme  partie  intfegraje  4^ 

statut  en  question.  '  •  \.  x      j 

^  Sur  le^.  point,  il  suffit  de  lire  la  loi  pow  r^eter  de 

.  suite  la  pretention  de  I'appelante.    En  eflfSOeH  clauses 
20  0  ^Vse  lisent  comme  suit :  -^^ 

"  2U.  Ii61fflqnfl  I'ibrdrB  de  mise  en  Uh*^ 
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aucune  poutBuite.  action  ou  autre  procMure  ne  p6ut       tm. 
,.  6tre  suivie  n»  commenc6e  centre  la  compagni^^u'^vec  ^N^:^'^ 
la  permission  de  la  cour  et  Ua  lee  conditions  qn-eUe  a       '^" 
puimposer.'"      y  h       •"  » 

"Z!;J°'**^  Baisi^  -toobimre.^ou  immobiiiire.  totii.*. 

"  r^dt /'         "V""-  *^''"'  ^«  ^*  compagnie.  apr^s 
lordj«  de  mise  en  liquidation  donn6.  est  nul  et  de  nul 

C'est  imp6rati>  pomipe  f  on  voit,  Cette  loi  pent  6trd 
ngomreuse,  injustermdme  dans  fine  certaine  mesure-et  ie 
sriis.presque  port6  d  le  croire-^ais  elle  existe.  et  cette 
cpur  ne  pent  la  mettre  de  c6t6,  6videmment.  Et  quant  i 
dire  que  cesdeui  dispositions  sont  inconstitutionnelles. 
cette  prttention  a  6t6  %, art6e  depuis  d^d  lon«temps  pa^ 

droit  de  traiter  d^  principal  le  pent  6galement  de  I'acces- 

7ILJ^  rLTn   ^f  ^'•»»  »J^»»t  juridiction  exclusive, 
d  apr^s  1  acte  de  la  Conf6d6ration.  en  matiere  de  faillito  i 
8  en  suit  qu'il  pent  alors  r6gler  la  manidre  de  donner  effet 
a  ses  lois  sur  le  sujot. 

JZ^^^  '^^*"'"''"  ^'  >'^PPe»»°te  'ont  fort  ingfinieuses 
a^ur6meni.  mais  nous  ne  les  croyons  pas  suffisantes  pour 
^iremfirmer  le  jugement  dont  elle  se  plaint,  et  il  esVen 
cons6quenee,  coBfirin6  avec  dfipens 
„       '^,    „. .  Judgment  confirmed. 

^^  «    "",*  ^'"'  -"o^^ey^  fo'  the  appell«it. 
fi^,  McGoun  Sr  Emard,  attorneys  for  the  respondent. 
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December  81,  1886r 

Orram  DoRiON,  Ch.  J ,  Tessier,  Cross,  Baby,  JJ. 

ANTOINE  LEGEai, 

{Drfendont  in  Court  below),     ♦ 
Appellant  ; 

AND 


PAUt  FOURNIER, 

,    {Plaintiff  in  Ckmrt  below), 

•/     Respondent. 


Sale  A  riJwiA-^f-IVrfi  -  Notice— Mise  en  demeure— Chose 

Jvgie. 

Hw»  :-l.  Where  a'property  was  boI^,  i«id  the  purchMer  bo«nd  W-n-^Jf 
to  iiwonvey  it  to  the  vendor  wUhihthwe  month,  from  the  time  he 

UhrpuTaser    should  have  completed  a  house  then  in  course  o 
o^t™ctrthereon.onhein«  paid  H*^-**'-;.'*  ^^7  ^  tl" 
Se  purchaser  to  notify  the  vendor  of  t£e  completion  of  the  house^ 
\       lrd"»  default  of  such  i^otlce,  the  right  of  redemption  might  be 
\     ;^e«Ld  by  the  vendorMer  the  expiration  ofthe  three  months. 

2\The  eTc^tion  of  c.o«  j«,/e  cannot  be  pleaded  where  the concluf  nso^ 

^  the  second  action  are  materially  different  from  thoee  of  the  first. 

;5^dTwherby  the  fl™t  action  the  plainUff  sought  to  exercje  a 

•      tght^  ^empUon  without  complying  with  U,e  conditions  .g««d  on, 

-.  rt\wa«  held  that  the  dismissal  of  such  action  wa.  not  choH  jugle  ^ 

„^.  an  action  brought  subsequently,  offering^to  comply  with  the 

/    conditions.  ^  ,  ?      /    * 

The  aWal  was  from  a. judgment  of  the  Superior  Court. 
Montreal,  (JBTTfe.  J).  J«ie  20.  1885,  maintaining  the  res- 
pondent's action.    See  M.  L.  R.,  1  S.  C.  860,  for  report  of 
^  judgment  in  the  Court  below. 

Nov.  20,  1886. 
,^.     %p.  de  LoriMtier,  for  the  appellant :—  ^ 

L'action  fut  intentfee  par  I'intimfi  contr^  I'appelant  pour 
bbtenir  la  T§trocession  d'un  immeuble  vendu  i  ce4eniier,^ 
avecfacult6der6ta6r6  8urpiiaementde  18,000.      | 
Lors  de  la  vente.  Vintimfe  avai^  d6ji  commenc6  la  cons- 
j^ctionryaailSiiiiBeTO  le  terr^u  rtefamtfe^  »o  trouvant 
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is''*  ^^^°""''" '«•  "•"»'.  "  «t  l«  dite  venli  i 
ZSl  •  ■«,'*"""•■"  1«  droit  d'M„rcor  1.  LX  de 
Ttmitt  anr  pa  eracnl  d«  iS  000  .,1  ,..,   a.-     i      !    ■ 

ViMimi.  par  sa  dSchralion,  pr«eiid  6tre  dan.  1««  .Jilk.  ' 

d«.  .uv^gea  I„„g.e„p.  avaat  I'inSin  d.  t  di     S 

loi  et  do,t  6tre  renvoyfi  par  cette  honorable  cbnr 
II  ne  pent  y  avoir  anrnn  '  ^"'' 
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avait  connaiwMince  parfaite  do  la  completion  de.  ouvragea 
entrepria  par  I'appelaiit  non-Heul«m«»iit  plaa  d«  trow 
moiH  avant  Tftraanatioii  d'icelle,  main  m(«in«  longtempn 
avant  ia  premiere  action  qui  a  m  d6bout6e,  puiBqu« 
c'6tait  U  Ifl  point  principal  de  la  plaidoirie  dans  la  pre- 
miere cause. 

IVappelant  ^evait  done  r6uwir  «ur  aa  premiAre  excep- 
tion de  «hoM«'.jugte.  .     •    ,         .J 

SuppoBant  loutefoia  qu'il  i^ourrait  exwter  le  momdre 
doute  dana  I'eaprit  de  cette  Cour  8ur  ce  point,  il  aerait  n6- 
ceasaire  jwur  jUBtifier  le  jugeraent  dottt  eat  appel,  que 
I'intim^  prouvAt  d'une  maniere  I6gale  lea  divers  ouvrageg 
auxquela  I'appelant  fetaif  tenu  par  cette  cdnvention  ver- 
bale  qu'il  alligue,  maia  qui  n'eat  nullement  prouv6e,  car 
I'intimfe  ne  pouvait  d'apria  sea  proprea  allegations  exercer 
aa  faculty  de  'r6m6rfe  que  dana  le«  trois  mois  aprda  la  com- 
pletion dea  dits  onvFages. 

Or  tout,  dans  la  preuve  au  dossier  fait  voir  q^e  les 
aeuls  ouvragea  que  I'appelant  ait  jamais  reconnufttre 
oblig6  de  faire,  6taient  terminfea  dis  I'automne  de  1879. 

II  fetait  done  n6ce88aire  pour  l'intim6  que  les  travaui^ 
inachev6s  suivant  lui,  fussent  de  ceux  que  I'appelant  6tait 
tenu  de  Faire,  ce  dont  il  n'a  fait  aucune  preuve. 

II  nfe  auffiaait  done  paa  pour  l'intim6  de  se  declarer 
pret  comme  il  le  fait  4^ar  son  action,  de  rembouraer  a 
^appelant,  le  montapt  qu'il  6tait  tenu'  de  lui  payer  pour 
pouvoir  reprendre  la  dite  propriete,  mais  il  lui  incombait 
d'exercer  son  dit  recours  dans  les  trois  moia  stipules,  et 
non  apres  ce  temps  ;  le  d6lai  pour  I'exercice  de  la  faculte 
de  r6m6r6  etait  strifctement  de  rigueur  aux  termes  des 
artiijles  1549  et  1660 -du  Code  Civil.  L'intime  est  done 
dechu  ie  son  prtteiidu  droit  d'exercer  la  dite  faculte  de 
r6mer6  k  raison  de  sa  n6gligence  de  le  faire  dans  le  delai 
stipule  entre  lea  parties.  ^ 

R.  Laflamme,  Q.C,  for  the  respondcAit. 

^^ABt.  J.,  for  the  Court:— 


C'est  ici  un  vendeur  qui  r6clame  un  immeu^le  dont  il 
a  dispose  sous  la  rfiaeTve  d'une  faculte  de  r6m6r6  i  etre 


ewFtaiaea  oonditionflM: 


',  / 


£>& 


'Jt^ 


gpr^-^T*    ^^    _ 


■^■jt^Wf  T   It 


'\ 


COURT  OF  QUKKN'H  BENCH. 


1(W 


U  d«olaration  ikit  voir  qn^  J«^24  avril  IfltO,  1«  deman- 
dear-intiin*  aurait  v«nda  au  d6fend«ar-apHaiit  n«  im- 
meaWe  aitu6  dan^  l«a  limitPi.  d.<  la  vM  dt.  Montr^iM,  fiar 
lequ0l  «tait  alora  un«  ftiai.on  «u  voi«  de  (X)natniction  et, 
de  plna  aprait  c6d6,  en  m*me  t«mpii,  (outea  lea  o«tw/tir«f 
et  ton.  lea  m«t6rlaux  deHtin^^H  |K)ur  la <onfection  de  oette 
maiaon.  qui  fitaient  alor«  daiiH  Ifc  boutique  dn  vendeur. 

Cette  veuto  fut  op6rfee  moyeniiant  la  Hoihine  de  11.250 
que  1  acqu6reur  a'obliffoa  de  payor  A-1'acquit  du  vendeur 
en  la  maniore  A  lui  indiqufet,  damkTacte.  Jt*?«aLnulle- 
ment  question  dana  oette  vente.  td^qlfSnle  voiUe  la 
faculty  de  r6m6r6  que  1«  vendeur  cherche  k  exercer  par  aa 
prfiaente  action,  maia  elle  ae  trouve  inoluae  dana  un  docu- 
ment auba^quent,  fait,  aoua  aeing  priv6,  le  m6me  jour,  et 
con^u  en  cea  ^ermea :-."  Je  (l'acqu6reur)  m'engage  par 
.     ea  pr6aeute8%  voua  (le  vendeur)  retrocfeder  A  raiaon  de 
troia  millo  pii^ptrea  que  voua  me  payerez  (^omptant,  lora 
de  la  confection  du  dit  .^te  de  rfetroceaaion.  en  un  aeul 
paiement  en  iucun  tempa  durant  I'eapace  de  troia  moia  'j 
A.coinpter  du  jour  que  j'aurai  termiifi  l^a  bAtiaeea  en    ■ 
voie  de  conatruction  aurle  lot  Na  428  au  plan  et  au 
me  de  renvoi  official  pour  le  quartier  St.  Antoine.  en 
la  dite  c,t6  de  Montr6aI.  laquelle  bfttiaae  je  m'engaire 
compl6ter  et  parachever  auivantr  lea  conventions  verba- 
lea  faitea  entre  noua  au  aujet  de  leur  confection  st  para- 
cUvement.  maia  ce  d6lai  expir§  je  aerai  compUtement 
libredupr6aent  engagement."  "  Nul  doute.  c'eat  lA  I'acte  ^ 
d  un  homme  qui,  trop  p«uvre  pour  pouvoir  ternfin^iria 
conatruction  d'une  maiaon  qu'il  a'eal  mia  en  fraia  d'6riirer 
Hur  son  immeuble,  le  tranaporte  A  plua  riche  que  lui  p^ur 
cet  objet,  a  engageant  a  payer  dana  un  certain  d6lai  fixe 
une  aomme  atipulfie  pour  le  reprendre 

Le  ler  jttita  1888,  un  pen  plua  de  quatre  ana  aprda,  IW 
qu6reur  6tant  toujoura  en  poaa^aaion  de  I'immeuble  en 
question,  le  vendeur  proteata  autentiquement  aon  ache- 
teur  luidiaantque  lea  travaux  de  parach6vement  qu'il 
avait  faita  ne  I'fitaient  pas  tela'que  convenua  ^qu'il  ne  lui " 
avait  janiaia  6^6  aignififi  aucun  avertisaement  que  lea  tra-  / 
vaux  6taient  tetminfa  et  q<il  ne  savait  paa  mLe  encore 
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H'ili  I'Maiwnl  lonii.  Et,  il  i^jontait  qno.  rflpond»iit.  ponr 
Writer  tout  troublw  «mtre  «ux,  il  ronii»'utirH|t  A  lui  rom- 
lK»ur8«r  liidiUi  Homiiio  do  trow  millo  piMtrMti  pluii  i^rUinn 
fr»i«  6iium4W«  «u  protAt 

Ujff^r  n'nyant  pwi  era  dovoir  ■Vcuper  de  la  mi*«  ftn 
demwuro  qu«  lui  fiiiB»it  hoii  vondnur  Fourni«»r,  «olui-oi  in- 
t«mta  la  prfewuito  a«'tion. 

L»'  «16rend«u»r  la  r«n<u>ntrf^«  :  lo.  par  un«  cuoptioii  do 
j-hoiie  juff6« ;  2o.  m  iiiv(M|uant  un«^  d^nhfiaiuu  du  droit  d*> 
rAm^'rer;  80.  par  uii«  r6«lam»tion  poar  ira|wiin««^it«wHur 
la  proprifetC',  aprdd  I'oipiration  don  troi^T  moiii,  ii'6l«vant  a, 
au  inoins,  mille  piaatres,  «tc. ;  4ck  eiiKn,  par  uiiw  dftfonw 
(50  faitH. 

Le  pr«mi6ro  question  qui  bo  pr6B«nt«— flt  la  Beul«  A  pou 
prftH  Bur  laquelle  iSntiin*  a  appay6  avec  un  peu  de  n& 
rieui^— e«t  celle  de  kif  chose  jug6e. 

En  effet,  I'appelant  f  4|fe1i^6t6  pourHuivi  A  raiBon  de  »^ette 
mAtne  propri6tfe,  maiB  ii;ei|t  impossiblo  de  dire  que  !«• 
jugement  le  renvoyant  de  sa  demande  soit  un  empAch^- 
men^  A  la  pjfesente  instance.  Lea  deux  actions  dfiooulent 
bien  du  m6me  acte,  sont  certainoment  entre  les  rnftmes 
parties,  mais  leB  conclusions  sont  assurfiment  difRsrentes. 

Dans  lo  premier  cas,  1*  demandeur-intim6  alWiguait  que 
L6ger  avait  pris  possession  de  sa  propri6t§,  mais,  qu'au 
lieu  de  finir  et  para<!h«ver  les  travaux  comm6nc6«,  il  les 
avait  aband<ton68  et  di8(!On£inu6»^— qu'il  1 'avait  d'abord 
protests  d'avoir  A  lea  terminer,  sinon  qu'il  les  ferait  fairc 
lui-mfeme,  la  valeur  d'iceux  6tant  de  quatro  cents  ^astres 
—qu'il  lui  avait,  en  conslfequence,  offert  deux  miUe  six 
cents  piastres,  aux  fins  d^  reprendre  sa  propri6t6,  mais 
qu'il  fetait  prM  A  lui  pkyer  trois  mille  piastres,  cependaiit, 
s'il  consentait  A  terminer  les  travaux  dont  il  s'agissait,  ot 
concluait  que  son  droit  de  rfem6r6  fut  d6('larfe  fechu. 

Dans  le  cas  qui  nous  occupe,"  les  conclusions  sont  toutoH 
autrea;  le  demandeur  intim6  d6clare  an  d*fendeur-app«  ■ 
lant  qu'ayant  alsUellement  terminfe  les  travaux  de  para- 
oH^cment,  il  a  droit  d'en  ^tre  paye  et-il  lui  oifre  les  trois 
mille  piastres,  paiement  convenu  entre  eux  pour  lui  per- 
meltre  d'exercer  sa  faculty  de  r6m6r6.    Comme  on  le  voit, 
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pren^jer  lieu.    U  cour  ■ui>6ri«ure  .  r*nvoy«  UnrJmC 
n  y  avait  pw  chow  jug6e  entro  le.  partie.  et  non.  21 

non  encore  6chue  et  ena  ITai!!  *?  '"  ""'  °^"»*"°» 

t^ant  k  la  d6ch6ance  do  la  facnlt6  de  rim**^     .^x 
tlon.oulev6e  par  Inf^n  d«nxi^me  lien  „^/^'  ^'**'''' 
pa-  que  le  d^fendeur^ppelant  pn^.  r;;Zr  rr^ 
versaire.    A  lui  iucombait  le  devoir  etCLt       1 
faire  counaitre  an  demandeur-intim^ceVu'f^K^^^ 
fait— le  parachefeinent  dee  div«r.  .  ®  ^**  *V  "  *  i«»«» 
entrepriade^ikire  ,  la  n,ai it  "  ton  V/"  ilf* 
particulier  n^  lid  avait  m  impoiS  ^urZr.i       "^  ,^" 
done  pas  dan.  le.  circon.t^^i^l^"  ^f  * '  !*"^*^* 
«pier  le  moment  ou  il.  J^l^^,  »*>.deinandeuHntim4  k 

aevait  e,er.r  le  rac.rde  l^Zr  'j^SliriJ  e  t 
mteie  en  nrenvA  nno  u-  *__  '^■*"««wb,  H  e.t 

««.mp«,,  S"r  .^™  r;M? "  j:;n'i:y  •'•? 

1880  et  1881  ""'nes  «i  i879  ne  I'ont  6t6  qa'en 


..  \ 


» .1'. 


:>'^.:k.;' 


^ri 


r 


.4^ 


¥ 


-liL 


■fjter 


^ 


fM. 


i: 


{(■•■'' 


!','.'■! 


180 


MONTBEAL  LAW  BEPORTS. 


MW.. 
Fonrnier. 


* 


I'enseinble  de  la  preuve,  nous  croyons  qn'il  a  droit  I 
quarante  dollars  pour  amSlioxatioiw  quj  out  pu  augmenter 
la  valeur  de  I'immeuble  durant  sa  dfetention.  . 

En  somme  sauf  cette  lfeg6re  modification,  le  jugement 
de  la  coUr  de  premidre  instance  est  confinn6  avec  dfipens. 
'»«  ^  Judgment  confirmed. 

T.  Sr  C.  C  de  Lorimier,  attorneys  for  Appellant. 
Laflamme,  Huntington,  Laftamme  Sf  Bichard,  attorneys  for 


Ik: 


m- 


Bespondent. 
(J.  K.) 


Jan.24, 1887. 


Coram  Dobion,  Ch.  J.,  Tessibb,  Cboss,  Babt,  JJ. 

ELIZABETH  GtEIFFIN  et  vib,     ' 
{Defendant  in  Court  below), 

AppbIiLANT; 
'awd  •    ' 

ESDEAS  H.  MERRILL  ET  AL.    -* 
\  ^laintifs  in  Court  below)','       ' 

.    Respondimts. 

^UAq;,U<Mdw^e-'-Boiad^  *o  »^ 

'—C.C  166,  181*7  —  iJ«sponsi6t/»/y  of  the    Wtfe  where 
nothing  remains  to  the  JSudtand.'         , 

HBtDtafflnningthedeoifllon  of  Loran^r,  J.,  M.  L.  R,  1  8,  C.  335):-- 
^Where  a  wife  tlparie  de  bimf,  livinK  with  her  husband,  oiders  goods 
*  forthemainteMnceof  the  family,  and  the  goods  are  charged  to  her 
in  the  books  of  the  vendor,  and  the  husband  is  without  means^  the 
wife  is  liable  for  the  whole  cost  thereof,  under  the  provisions  of  C.€. 
1317,  notwithstanding  the  fact  that  by  the  marriage  contract  th« 
husband  slone  was  bound  to  pay  the  expenses  of  the  household. 

The  appeal  was  from  a  judgment  of  the  Superidr  Court, 
Montreal,  LoBANOEB,  J.,  March  14,  1885.  reported  in  M. 
L  R  1  S.  C.  385.  The  opinion  of  the  learned  Judge  who 
pronminced  the  judgmenlT  in  the  Court  below  fully  ex- 
plftiT.a  ♦he  circnmstances  of  the  case. 


Thtf  case  was  Mgued  first,  Nov.  26,  1886,  belore  tET 
Chief  justice  and  Justices  Ramsay,  Cross  and  Baby ;  and 
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subsequently,  Jau.  21, 1887,  before  the  Court  constituted 
as  stated  in  the  present  report. 

'■k::  Jan.  21,  1881J  ■  ^  ..^  '  V:' •/--^-.v-' •  ■^'■^"  ■« 
^^*Q*  JhOiama,  Q.C.,  for  the  appellant,  referred  to 
Hudan  4-  MoTcmu,  28  L.  0.  J.  46,  and  tontended-  that  the 
appeUant  did  not  intend  to^bind  herself'personally  The 
account  was  opened  in  tbe  name  of  the  husband  ten  years 
previously,  although  the  purchases  were  made  by  the 

„^_wife.  It  was  only  at  a  later  date  that  the  goods  sold 
were  pharged  to  the  wife.  It  was  submitted  that  tha 
wife  acted  as  th^  agent  of  her  husband,  and  did  not 
become  personally  responsible. 

l^iii,  for  the  respondents,  submitted  that  under  the 
role  established  by  the  Court  of  Appeal  in  Hudm  8c  Mar- 
<mu  there  could  be  no  dotibt  a»  to  the  responsibility  of 
the  wife  under  the  cireumstances  of  the  present  case. 

The  Court  held  that  the  decision  appealed  from  was 
comet,  and  It  was  affirmed.  The  following  was  the 
judgment  of  the  Court  below,  which  was  ^rmed  in 
appeal: —         ■  ^^,  ,^-;      ;  ^-^  .  ■' :  ";   ■ '  \.-.,r:  .    ;.' 

"  La  Cour,  etc.^ 

.  "Considferaiitqu'ilest  prourfi  que  les  achats  dont  la 
va  eur^est  r6clara6e  par  M  prfisente  action,  constituent  tfhe 
dette  jjliraentaire  contract6e  pour  les  besoins  de  la  famille 
de  la  defenderesse  ; 

"  Consid^rant  que  la  dfifenderesse  a  feit  ^^le-mdme  les 
dits  achats ;  que  crMit  lui  a  6t6  donn6  k  elle-mdme.  ^t 
qu  lis  ont  M^  entr6s  k  la  connaissance  de  la  d6fenderesse 
etsans  p,6l6t  de  sa  part,  en  son  nom  propre  dansT^ 
hvres  dfs  demandeurs ;  ^^ 

M,!?''''^^^''^^  q«'il^8t  prouv6  que  les  foumitures  ont 
4  6  Imfies  au  domicile  conjugal,  ou  le  compte  a  6t§  eip«. 
di6  au  nom  de  la  dfifenderesse  et  re?u  et  accepts  so^ 
cette  forme,  sans  protet  de  sa  part ; 

ont'  En'^t™"*  Vt  ^*  P^"*"  «^*"^^  P""«  des  Ibumitures 
ont  6t6  yendues.et  Uv,^  k  la  dfifenderesse  4  une  6poque 
tresrapprochfiedelafaiUite  de  son  mari.  et  qunirdrte 
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produit  quune  tr6s  grande  partie  de  ces  fournitures  6^ 
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twin  des  objets  qui  ne^pouvaient  servir  k  la  fkmille  qtt'A 
une  6poque  encore  tre8-6loign6e,  savoir  darant  la  Baison 
de  Vhiv*'  8ui|vaiit ;  que  la  dfefenderesse  n'a  point  d6nonc6 
aux  demande^ars  rivolvabilit6  de  sdn  mari ;  que  la  prf-, 
somption  k  tiirer  de  tows  lea  faits  est  que  la  dfefenderesse 
savait  qu'elle\  s'obligeait  pe^so^nellement  envers  les  de- 
mandeuTs,  sin^n  qu'elle  a  voulu  surprendre  la  bonne  foi 
des  cdts  demandeurs  et  commettre  une  fraude ; 

•♦  Considferant  qu'il  rfesulte  des  faits  ci-deMUS  que  la^ 
d6fenderesse  s'est  engag6e  personnellement  etnon  comme 
agent  de  /son  mari  envers  les  demandeurs  ;  et  que  nonob* 
stant  la  clause  de  son  contrat  de  marifige  avec  son  man, 
qui  met  ;i  la  charge  de  ce  d«mier  I'entretien  de  la  iamille, 
il  y  a  Iwu  k  appliquer  k  la  dfefenderesse  les  articles  165  et 
ISIT  du  Code  Civil,  et  k  la  tenir  ainsi  responsable  d« 
montant  rfeclamfe  en  cette  cause ;        ,*'  / 

"Considferanf^ue  la  preiive  faite  par  le  mari  de  la^d6- 
fenderesse,  le  nomm6  William  Dodd,  efst  illfigale,  attendu 
qu'il  n'est  pas  prouv6  que  le  dit  "William  Dodd  6tait 
I'agent  de  la  dfefenderesse  aux  fepoques  ou  les  achats  ont 
6t6  faits;  que  le  dit  William  Dodd  ayant  d6clar6  qu'il 
6tait  muni  d'un'p  procuration  6crite,  cette  procuration 
devait  6tre  produit^,  ce  qpi  n'a  pas  6t6  fait ;  que  malgre 
que  les  demandeurs  n'avaient  pas  demand^  le  rejet  de  li^ 
dite  preuve,  il  est  au  pouyoir  de  la  cotir  de  declarer  qu'elle 

est  ill6gale ;       ^  .  ^,       ,*/ 

"  Consid6rant  que  les  deinandeurs  ont  pirotive  les  alle- 
gations de  leur  dtelaratioil,  que  la  dtfenderesse  n'a  pas 
prouv6cellesdesa  defense;  "       ,     " 

"  Benvoie  la  dite  dfefense ;  dficlare  ill6gale,  nulle  et  non 
avenue,  la  preuve  faite  par  le  t§moigilage  du  dit  Wil^am 
.  Dodd,  et  condamne  la  dfefenderesse  k  payer  aux  deman- 
deurs la  somme  de  |248.99  courant,  avec  int6ra  du  4 
octobre.1884,  jour  de  la  signification  de  Taction,  et  les 

d^ns  distraits,  etc." 

^||S;  Judjpnttent  confirmed. 

IhAamd,  RmMviUe  Sr  Marceau,  attorneys  for  appellant. 
Aff.  El  MwriU,  attorney . for  reapdndentit 


(J.K.) 
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Owm  d6bion,  bn.  J.,  Monk.  Ramsay,  Ceoss.  Ba^.  jj. 

ROBERT  PINKERTON  to  AL.. 

(^/endants  in  Court  below), 
'  f  *  Appejllai 


Pai 


LOUIS  COTfi,  • 

Respondent] 
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t—Metkntre  of  Damages. 


be  iqtorfered  wUlf         '   '      •PPe^w'ce.  if  the  principle  patenfcm 
""  "^y  ^r;:  L'n'Sr:;  f<«[,i-«n«ement  of  .  pat^qt  of  invention 

'    ch^erderi^f^^  ^r^S^at^t  "S.fr  "''"''  "^«  ^"^ 
loss  suffewd  by  the  pateS^  *™®  "•"°"»  *'  "  • 

»st«ird  fem  fa^ri°"T"''"*  that  defend«.ta  h, 
they  mJ^ZZ^S^T'S """  "^WO"  otherwise  „ 

•pon  the  prinS  rf /^^   '  f"?  """'■««ta«d  by  the- 1 
"LaOour.etc...... 
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en  due  do  80  dSoembre  l(jJ2,  prejoag*  i  cia. 
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m  ,  aniles  ft  compter  du  90  dfecembre  1882,  et  ayant  comme 
pink.rtorf  tel  le  droit  excluaif  d'*exploiter  nne  invention  pour  la 
'  '  pr6paration  de  sdmfeUes'et  talons  pour  les  chaussui^es 
connue  sous  le  nom  de  "  Cotfe's  Sole  Edge  Trimmer  fcnd^ 
Burnisher,"  poursuit  les  dfifendeurs  pour  riolation  dp  sou' 
droit,  leur  rfeclamant  12,000  de  dommages  qu'il  alliguj 
aVoit  souflterts  k  rai^n  de  I'usage  qu'bnt  fait  Ift  dits  dj 
"fendeurs  depuis  plus  de  deux  ans  de  son  invention  tk 
m6pri»  de  son  privilege ;  et  demande  en  outrci 

lo  ■  Qu'il  floit  enjoint  aux  dfeferidfurs  de  cesser  Vemplot 
de  ladite  invention,  et,  2o.de  ren'dre  compte  au  demkn- 
deurdes  marchandises  par4ux  manufacture^,  autnoVen 
d'icelle,  etdes  profits  r6ali86s  en  consfiquence  ;     4   ;  r 

".Attendu  que  fes  dfefendeurs  {out  con|elt6  ceUef  der 
mande,  disant :  *,        w      ,   v        |,  J^ 

lo  Quelle  demandeur  n'est  pas  le  premier  ihveijteux  - 
dela  macino  ^ar  lui  brevetfce,  que  ses  am6lioratio^4 pr^- 
■tendues  aux  machines  ft  taper  et  polir  les  semellBs  et_  ^ 
tilons  de  chaussur^s  6taient  connues  et  q^e  le  demandeur 
n'avait  fxas  droit  an  brevet  qu'il  a  obtenu.    ^      *     7'     - 
2o   Que  le  brevet  du  demandeur  Gomportetrois  |p6cla- 
'  mations  principals,  dont  le^deui  premieres  avaMn^t  d6jft- 
6t6brevet§e8  aux  Etats-UniS.  savoir,  en  1869  9^  fiveur 
d'un  nomm6  Burns,  et  en  juin  1872  en  faveur  d  un  nom- 
m6  Mallory,'et  que  le*  demandfeur  neVp^uvait  en  ^nsfe- 
quence  obtenir  de  brevet'  valaWe  sur  ces  deux  pr^ierg 
.    pdints.  et  que  quant  VM-'Meiftme  ?6clamation  dude- 
mandeur  consistant  dan>  la  lanaue  du  brevet,  dans  d    An  _ 
ouliustable  gauge  E  wi^  the  re^sses  O  or  the  equivalent 
'  thireofjin  cotobination  with  the  rasping  orburnWhmg 
sleeve  0,  the  clamping  guide  D,  arbor  A,  and  clairiping 
screW"le8d6fendeur8.ne8'ensont  aucunement  steryis 
et  pa/' suite  n'ont  pas  enfreint  le  droit  du  deman|eur, 
•conAluantencons§quencelesidit^d6fendeurs:—       \ 

IqJ  A  ce  que  le  brevet  du  d^andeur  soit  annttU  po. 
A  ce  que  sa  demande  soit  renvoyee^ 


"Attendu  que  le  demandeur  a  admis  a  laudien«e  h^ 
.Iflmftnde  se'iome  ft  la  troisi^me  r6clamation  de  son^ 


sa  demande  se' -borne 
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entr©  la  semell*  «♦  °t.  ^  '7.  *"'*  «'  »«  P»ed  s'emboitant «{    ,i 
16  tout  8upport6  Dar  un  ftrKro  ^«         t       ° '•  t'tipussure,         . 

•  «elle  brevet^e  mm^^jt^''"'!'^>^_t^r 

•  Teiitioii.de  oeWi  ell^r..'  '"""'"^""•'■rt  a.l'iri*  ■  ' ;, 
telle  qui  ll^^  eZTeV^rtir  "'''''^*  "^  «>»«*&«»<;. '  r 
Ien«icett^p„^Vrrie 'te  ™"^'  '^' =  ''.»»  '^"'^         ' 

Sr     i      '^^  ■"CMtaine  i  came  de  sa  -gSnlralii*  at      '  '    ' 

iiiaDieiietaitoQiiime-anpaioTaDt;  .        ^  ;-   \ 

-^•^^^^^ 

.™M*nniert  une  cofttrelaODB  <i^j«»*.  j..,L       ^.™ 
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son  brevets  par  le  deiiAnd0|ir,  qa'elle  se  compose  d'6l£- 
ments  identiqnes  ou  6qaiv«t)ent8  combines  de  la  mdme 
maiiidre,  sanf  de  ISgdres  am^liiprations  iK>ar  le  fini  da  tra- 
vail, amdliorations  qui  ne^saarkient  dtre  expIo1t6es  an  d)6* 
trimenlda  demandettr,  et  qne  lie  fait  qne  cette  c0ntreM9oiv. 
a6t6  brevetjto  depnis  anz  Etats-TJnis  j(en  18177)  par  le\ 
homm^  Rnssell  nejponvait  antoriser  les  d^fendeiurs  A  s'en 
servrr  en  frande  des  droits  dn  demltmdear ;  ,  ^ 

"  OonsidSrant  qne  la  prenve  fait^  6tablit  Anssi  qne  I'em^ 
ploi  de  rtnvention  dn  demandei^r  fiiit  rtoliser  an  fabricant 
qni  s'en  soft  nne  grande  6conomie  snr  le  coM  de  pro-  ■ 
dnction  de  la  marchandiiAB  fabriqn6e  et  est  par  snite  nne 
sonrce  de  b6n£fioes  considerables  ; 

"Oonsid6rant  qne  le  d6fendenr.Tnrner  a  admis  sons 
seritnent  qne  les  dits'dfifendenrs  se  sont  servii  depnis  pins 
de  denx  ans  d'nne  machine  qni  d'aprds  la  prenve  faite  est 
la  contrefa^on  de  celle  dn  demandenr ; 

"Gonsid6r&it  qne  les  dfefendenrs,  mis  en  demtenre  par, 
Taction  de  dfeclarer  la  qnantit6  de  marchandises  par  enx*^^ 
fabriqn6e  an  moyen  de  cette  machine  et  le  profit  par  enx 
rSalisig  en  consfiqnence,  ont  failli  de  se  conformer.A  cette 
demande,  et  par  snite  il  y  a  lien  de  les  condamner*  k  la 
somme,  totale  des  dommages  r6clam6s  &  moins  qn'ils  ne 
pr6ftrent  rendre  tel  compte  devant  cette/Conr;         ' 

"  Oonsiddrant  en  cont^qnence  qne  le  demandenr  a6tabU 
sa  depande  et  qn'il  y  a  lien  d'y  faire  droit  dans  les  con?' 
:  ditions  parlni  posfees  ;  ^^■l?» 

"Eenvoie  les  exceptions  et  dfifensesvdes  demandenrs,  et 
laisaBt  difoit  anx  conclnsions  de  raction  dn  demandenr  ;\ 
fait  defense  expresse  et  formellement  anx  dits  dfefendeijrs 
de  se  servir  i  I'avenir  tant  par  enx-m6mes  qne  par  leurs 
employes,  agents,  on  proposfes,  de  la  machine  par  enx  em- 
ployee pendant  les  denx  ann^es  ^conldes  avant  la  date  de 
la  prteente  ponrsnite,  et  qjai  est  nne  contTefa90lft  de  celle 
dn  demandenr,  et 'condamne  les  dits  difendenw  con- 
jointement  et  solidairement  4  rendre  compte  an  deman- 
denr 4e^ant  cette  Conr  et  ce  sons  nn  deiai  de  ll  jonrs  k 
namptbT  dn  prononc6  de  ce  jngement.  de  la  qnantite  ^e 
mw^h'm^i'^  fabriqnfee  par  la  dite  machine  pendant  leT 
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ohine  d...  t.Il«  fabrication,  et*  d^K  ^t  L f'  "»■ 
.  '  de  refldre  tel  compte  dan.  le  d6W  mLiu        ™«''"'™'« 

May  17, 1»,  1886.J         t      V^^^^^^^  _^^ 

I«S!^  *^'  ""  ^  *  f^«*.  fr  the  .ppd-     ■ 

^«°°«^'««.«nV^&ai»^:for,he,e.Wmd.nt.       *   ^ 
June  80, 186ft]  ^-      4^ 

Uder  «,  acJount  of  .11  ihe  p«*l,  made  br  thZ  K^  ' 

Iw  of  .ach  patent,  Mid  tkat  they  .ho^d  i^-''  ""1 
t««oount  to  pluntiff  for  all  nrofi,!      i    "»  fo'domn.^ 
by  their  u«  oFtL^nf^'^™  orl"  tr"'r  ^'^"'^        ^ 
«.  m«.nfaotnred,  and  th^-^  detl^:  tf  j'*!^ 

pretended  i^^^llZi^'T.'^:^^-^,'^' 

long  pridrto  hi.  patent,  ud  hi.  Datont^^r"  .**  """"  ,       . , 

"d  ott  the  iith  ofi^78,7?fA„^'°">»"*) 
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they  ever  twed  this  part  of  his  pretended  invention.    A 
general  denial  was  also  pleaded: 

The  infraction  complained  of  is,  therefore,  the  nsp  of  a 
patented  machine,  and  not  the  manufactnre  of  the  article 

'patented.     :.-....-'  '■  -    '•'.■■[■.'..■.■/'■''■''.  ■"'''',''"''.'■■.• 

The  judgment  appiealed' from : 

"  renvoie  les  exceptions  et  defenses  des  dpmandenrs,  et 
"  faisant  droit  aux  conclusionl^e  Taction  du  demandeur ;    . 
♦'  fait  defense  expresse  et  formellement  aux  dits  dfefendenrs 
»  de  se  servir  A  I'avenir  ijixxi  par  eux-mftmes  que  par  leurs, 
••  employfes,  agents,  on  propos6s»  de  U  machine  par  eux    . 
"  employfee  pendant  les  deux  annfees  6coul6es  avant  la  date 
•'  de  la  pr6sente  poursuite  et  qui  est  une  contrefa99n  de 
"  celle  du  demandeui^  et  condamne  les  dits  dfefendeurs  con- 
••  jointement  et  solidairement  d  rendre  compte  au  demandeur 
"  devant  cette  Cour,  et  ce  sous  un  delai  de  16  jours  A 
"  compter  du  prononc6  de  ce  jugement,  de  la  quantitfe  de 
'  •♦marchandise  fabriqu6e  par  la  dite  machine  pendant  J  es 
••  deux  ann6es  6coul6es,  immfediatement  avant  lo  22  aottt 
•M888,  date  de  la  demande  et  les  profits  par  eux  rtolisfis 
-  SUT  les  dites  marchandises  k  raison  de  I'emploi  de  la  dite 
••  machine  dans  telle  fabrication,  et  k  d6faut  par  les  dfefen- 
'•deurs  de  rendre  tel  compte  dans  1?  dfelai  susdit,  con- 
••  damne  Ifes  dfefendeurs  purement  et  simplement  A  payer 
- ''"  conjointement  et  solidairement  an  demandeur  la  somme 
"  de  12,000  a vec  int6r6t,  etc."  ^  ' 
The  supimary  of  the  patent  clWmed  thus  describes  it : 
•       "  i:   the  first  part  of  my  invention  relates  to  a  separate 
rasping  or  burnishing  sleeve,  a  clamping  guide  and  an 
Mbor,.all  being  arranged,  constriicted  and  combined  sub- 
stantially  as  hereafter  described  and  to  represented  in  the 

drawings.  .  , 

"  2  The  second  pfltrt  of  ^he  invention  relates  to  an  ad- 
justable gauge,  its  operative  screw  and  fork,  arranged  and 
combined  #ith  the  rasping  or  burnishing  sleeve,  the 
guide  and  the  arbor  all  in  manner  and  to  operate  essen- 
tially  as  specified.     :    -  <  '  ^   ^'M 

''  "  0.    Jho  third  x>»^  ^f  ^Y  invention  relates  to  tne 


;  "  0.    Jho  thir4-r°^^  ^^  "^T  "▼eT'tion  relates  to  tlie_a^ 
,/ justable  gauge  provided  with  wcoiw  to  receive  the  teeth 
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of  the  TBMmg  or  burnishing  aleevo.  in  order  to  prevent 
such  sleeve  from  revolving  on  and  independently  of  the 
arbo|^8o  as  to  revolve  the  clamp  guide  and  loosen  the 
screw  thereof."  ^^ 

It  seems  that  the  action  was  abandoned  for  the  first  a^d 
second  parts  of  thaspecifications,  and  at  the  argument  ap,    .. 
pellants^ontended  that  the  third  part  alone  contained  ^' 
patent  and  nothing  patentable,  and  that  the  machine  used 
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by  him  ^s  no  violation  of  this  patent.  Ttfe  position  seeiQi 
to  be  this,  that  the  paragraph  8  sets  forth  that  the  inven- 
tion only  relates  to  the  adjustai^le  gauge  provided  with 
recesses,  &c.,  in  order  to  prevent,  &c,  aqd  that  as'the  in- 
vention  of  the  adjustable  gauge  is  abandoned,  all  that  re-  ; 
mains  is  the  invention  (if  it  be  one)  of  the  recesses  f^  the-^ 
object  specified. 

There  is  something  in  this  as  a  literary  criticism,  buiit 
IS  a  very  narrow  reading  of  the  specifications,  and  as  i^g. 
pondent  says,  this  is  but  the  summary.  >hen  weturn  to 
the  full  specifications  and  plan,  the  whole  thing  appears 
to  be  fully  described  as  in  the  exhibit  produced  Vrespon.  " 
dent.  It  may  simply  be  described  as  a  revolving .  shaft 
grooved  in  plirt  of  its  length  to  permit  of  ,1  sleeve,  revolv^ 
ing  with  the  shaft,  and  coyerijig  a  portion  of  the  shaft  to 
be  pushed  along  so  as  to  narrow  the  portion  which  can 
operate  on  the  sole  of  the  li^oe  to  be  dressed,  and  so  con- 
structed that  there  shall  be  recesses  to  cover  the  inner 
portions  of  the  rasping  knives.       ^  -^ 

Externally,  tl^e  machine  used  by  appellant?  is  not  vetj 
similar  to  the  patented  machine.  In  principle,  they  aro 
identical.  The  sleeve  slides  up  on  the  sh^ft  in  the  one  as 
m  the  other,  and  in  both  there  are  recesses  in  the  sleeve, 
so  that  the  knives  are  exposed  more  or  less  as  the  sleeve 
IS  advanced  o?  withdrawn.  It  was  said  that  one  machine 
IS  adjustable  and  the  other  selfadjnsting.  Bijt  this  is 
reidly  not  as  important  .as  it  looks  at  the  first  glance. 
Wiiat  we  commonly  cull  automatic  machind^re  really 
a^usted  by  some  force,  and  whether  that  foroe.  jg  pro- 
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gir*  a  right  to  patent  the  difference,  or  to  add  it  to  tho 
patented  articl«. 

One  other  point  was  made,  tha<  the  machine  ilaed  by 
appellants  hurnishefl  the  and«r  ed^u  of  the  sole  at  the 
same  time  that  it  rasps  or  pares  the  edge  smooths «' 

Respondent"  answers— »(1),  I  am  not  on  the  question  of 
•rasping"  or  burnishing,  except  in  ao  fi^r  as  regards  the  re-^ 
cesses.  (2).  The  patented  machine  buriiishes  quite  as  well 
as  the  other. .  -  — - 

That  the  mAchine  is  a  usef^  one  is  not  doubted. 
'.  We  are,  therefore,  reduced  to  the  simple  enquiry,  as  to 
whetHer  the  alleged  patent  ^as  previously  known.  There 
are  two  American  patents  of  adjustable  guides  in  the 
United  States,  one  in,  1865,  und  the  other  in  1869,  for  the 
same  purposes  as  the  two  machines  before  us ;  but  hone  of 
them  appear  to  have  the  recesses  claimed  by  the  patent. 
In  connection  with  this  it  is  remarkable  that  relpondent 
ceded  his  patent  right  .to  the  Burrel  Company,  and  that 
it  was  from  their  agent  appellants  procured  the^machine 
they  used.  Of  course  this  is  not  conclusive  but  it  is  a  sig^ 
nificant  ffuit.  '  ,        w 

I  think,  therefore,  there  has  been  an  infringement  of 
Goth's  patent,  which,  however,  seems  to  be  a  ver^  narrow 
one,  as  reduced  in  this  case. 

We  now  come  to  the  damages.  That  adopted  by  the 
Court  below  is  not -founded  on  principle  in  a  case  lik« 
this,  that  is  where  the  infraction  complained  of  is  using, 
hot  manufacturing  the  patented  article.  And  so  it  was 
held  both  by  this  Court  and  the  Supreme  Court,  in  the 
(^ase  of  Collette  Sp  Lanier,  Our  code  says  that  damages  in 
general  consist  of  the  to^s  the  creditor  has  sustained,  and 
of  the  profit  of  which  he  has  been  deprived.  The  judgment 
establishes  the  rule  that  the  creditor's  damages  in  this 
case  are  the  profits  arising  from  all  the  appellant's  manu- 
factures which  passed  over  this  machine,  according  to  the 
judgment  88  printed,  and  according  to  the  more  modest 
ezpltmation  of  respondent,  to  all  the  gain  to  be  derived 
hefwenn  thw  hand  operation  and  the  operation  of  trim- 
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«*■  my  property;  ,„d,ij  ,|,^         ^^ 
^ofmy  propohy  i,  n.in»  •>««  m»(l.  by  the  om 

right  to  ™„  .f:^t  riw  r/iiTj;'"'"'-'""  'v  .^'»; 

_.   the  «,h„  party  by   u'.,T;  '  "*'"  '"  *"  "»  8""  <>'     -- 
meau.  of  procuring  Ihf  „'  P'»«gli»h.re,  .nd  no 

om  '-.LztfptmoryTeTr  i?j  "t:*"''- 

hi.  ueighboar  «nd  pl„„„b7bi.  B^d     C  "^ V^J  •'^'  " 
hoar  cl«m  all  the  dLrX„,t  v         "'"'  ""  "««•>• 

"»'•  ii  i.  good  for\othta^ta^7;;^r  *°"''  '^'"'•* 

_  would  auawer  the  queS  i„   .h        '^  ™"""""'  """• 
atingly,  ''""'"°»  '»  ""  negative,  mbm*-    ^ 

.«»  get  „„  great,?  a.^r,'i"™\'»'J  "•«»fTe  yo» 
the  machine  ^  *"  """""We  prim  «f 

Ihi.  price  appellant,  had  a  riirhl  T    ■  .•      ■""■"»  P"^ 
■n«chine.    Iflh,.  i.' „,  „        *  .  "^  ^n*""""  to  nae  the 

be  evident,  h„we;.?°U  7^^^^^^     "  ?""  ?"•    «  ■»»" 

lorTtt.rTn.a'^".!'.""'^"''  *•  'dopt?  The  n.1. 
-elikethfptS^"^  ~«:°  «'.»'  "^""nr.  In. 
prol«=ti.n  to  S>,  p^tl  It^u?""""..""  ^""U™  of 
overtook  y,e  fact  Kb!  „.      ^    T"  '™'  ""  <»»»»* 
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tppesr  to  1^  ill  iad  faith  and  only  bought  what  waa  com- 
monly sold  and  aiiMd  0|>«nly  in  th«  trade.  Thoy  are  not 
the  chief 'bBfendars,  and  from  thu  manafai^tarer  of  theae 
machinei  or  Ihe  vendor  here,  he  may  recover  an  indemnity 
baaed  on  the  more  aatisfactory  rule  whi<^h  <?annot  be  ap- 
plied in  this  Huit.  I  am  therefore  to  reform  the  judgment 
and  to  award  1760  damag»>fl  and  coati. 
The  judgment  ia  aa  follows :—  ,^ 


\' 


\ 


f  Ooniidferant  que  Tintimft  a  ^tabli  que  lea  appelanta  le 
■ont  aervis  pendant  plus  do  deux  ans  d'une  machine  qui 
d'aprda  la  preuve  eat  la  cpntrufa90u  do  celie  pour  laquelle 
le  dit  intim6  a  obtenu  un  brevet  d'invention  qui  *tait  en 
,  force  lonique  lea  fippelanti  ont  fait  usage  de  la  dite  ma- 
ohine; 

"Et  coniidftrant  qnd  TintimAji  iouffert  dbs  dommagea 
qui  doivent  fttre  estim6s  d'aprds  I'importance  de  I'inven- 
tion  du  demandeur,  la  valenr  dela  machine  et  lea  pertes 
qnil  a  6prouv6e8  pir  Tuaage  qu^  lea  appelants  ont  fait 
de  la  dite  machine,  et  non  d'apris  lea  profita  que  lea  «ppe- 
Huts  ont  pu  faire  en  se  acrv^t  de  la  dite  machine,  en 
Borte  qu'il  n'y  a  pas  lieu  d'ordonner  que  lea  appelants 
rendent  compte  de  la  quantity  de  marchandises  fabriqu6es 
au  moyen  de  la  dite  machine ;  -'W 

"  Et  con8id6rant  que  lea  dommages  que  l*intim6  a  souf- 
ferta  par  I'usage  que  les  appelants  ont  fait  de  la  dite  ma' 
chine  h  son  prejudice  ne  peuvent  6tre  estimto  i  moiiU/de 
_J760;  ■■-  /I 

"Cette  t!ouT  confinnant  le  jugement  rendu  le  8  no- 
vembre  1884,  par  la  Gour  Sup6rieure  si^geant  k  Montrtel, 
excepts  quani  h  cette  partie  du  dit  jugement  qui  a  or- 
donn6  aux  appelants  de  rendre  compte  de  la  quantity  de 
marchandises  qu'ils  ont  fabriqn^es  avecladite  machine 
pendant  les^deux  annSes  6cpul6e8  imm6diatement  avant 
le  22  ao&t  1888,  et  qu'd  d6fant  de  rendre^tel  (compte  dans 
^le  d(6lai  de  quinze  jo^ris  ils  soient  condamnte  k  payer  k 
rintim6  Id;  somm^  4er|2,000  avecrintSrH  du  14  sej^mbre 
1888.  renvoieles>xception8  et  dfefenses  daa  appelants  et 


lenr  fidt  difennr  expresae  de  ae  Mrvir  1  Tavenir  lint  par 


/  »  .         i," 

I     .      ■  /  ■        ' 

El  ■If'  /  -  • 


*  OOUIT  OF  QUllNil  BEHCH.  '-^ 

de  dommage.  areo  int6r«t  A  oomptec  de  U  d.t«  Hn  !n! 


jagement  du  8  novembre  188 
encoorua   en   Cour  de  prei 


#'. 


eii outre  let  ddpena 
nee.  <^xu»  partie 

•nt  reformed. 
imUIi,  •ttomeyi 


OfMtuhieldi,  McCorMi, 
ftw  appellant*.  ^^    ,_ 

^    /^J^  ^  4*  ife»dW«.d.  attornej^/for  respondent.. 


.* 


-  ^'  "      September  26,  1886. 

Cbra*  DoEiON,  Ok.  J..  R,u^,  Te«8,eb,  ©BOBe.  Baby.  JJ. 

r^t^B  QUEEN  V.  BEETHIA€ME. 

Larceni,  «  a  Bailee^S2.88  Vict.  ch.  21.  ..  S-ife^  J^ 

of  money— Evidenct. 

The  |»l«mer  wm  indicted  for  Uiwny,  «a •  bdle.  of  ..nJ^L. 
The  oon  pUlnwit  produced  .  rm^ii  Uk«  .fS..  «    ""??P'«'«y- 
fn  the  hand. of  th^pri-oner  U whi^JT  ^T *" *** *»»*» 

no  I.r«ny.  ^        "**  P***"  °'  '"""•y.  "*«>•»  thei,  wu 

'  'S^SSoT*""""'  oo«id„otbe«,n.Ht«l  lo  vary  ^^^^^^ 

^^On  Wrved  Caefltated  by  Babt.  J.,  m  the  following 

^^^  X.  Napol^n  Bertljiaume  waa  tried  for 
following : — 
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,  Previous  to  th«  year  .1868,  one  Joseph  Soy  bought 
from  one  Adolphe  Benoit  a  property  upon  wliich  there 
existed  a  mortgage*  created  in  favor  of  cejtain  absenteeii. 
Later  on,  his  widow,  Rosalie  Laroc%ue,  the  prosecUtrii, 
being  desirous  of  paying  part  of  the  purchase  money 
then  due,  repaired  with  heir  then  proeureur,  sii)ce  dead,  to 
the  prisoner's  %onse  in  St.  Bruno,  and  there,   meeting  . 
Benoit,  offered  him  her  money  inpayment  provided  the 
property  was  at  once  purged  of  the  mortgage  in  question. 
Benoit  told  her  that  it  was  impossible  for  him  to  do  so 
for  the  present,  but  offered  her  an  hypothecary  guarantee 
that\  she  would  not  be  troubled  in  regard  to  it,  which 
she  declined' to  .accept.    Whereupon  she  placed  the  sum 
of  |f504.6'7,  the  greater  part  in  Btok  Bills,  in  the  hftnds  of 
Berthiaume  who  was  the  parties'  nota:ry,  and  entrusted 
the  same  to  him  with  the  strict  condition  that  he  would  * 
place'  on  the  Monday  following  (the  interview  taking 
place  on  a  Saturday),  this  money  in  the  Savings  Bank  in 
Montredl,   without  stating  in  whose  name,  so  that  it 
might  bear  interest  until  Benoit  had  cleared  the  property^ 
and  therefore  be  in  a  position  to  claii^  his  due.    Ber- 
thiaume gave  her  then  a  receipt  which  she  took  and 
whibh  is  hereto  annexed.    A  few  days  after,  Berthiaume, 
notwithstanding  the  prosecutrix's  positive  instructions  to 
the  contrary,  went  over  to  Benoit  and  gave  hiak-  $460.00 
out  of  the  $504.67^80  entrusted  to  and  dep<|^iteNd  with 
him,  taking"  from  .^im  his  note  payable  to  bearer,  Ber- 
thiaume thus  retaining   and  appropriating  to  himself 
f44.67outofthe|504  67.  - 

Benoit  sold  also  another  piece  pf  land  to  this  Bi^haume, 
'  the  deed  of  which,  however,' Was  subsequeutly  passed  in 
his  wife's  name.   ^     ^  '..  f ,-.  ,       ■    - 

Subsequently,  he  claimed  from  Berthiaume  what  was 
then  due  on  the  price,  when  Berthiaume  tendered  the 
not^  in  question  in  payment/ saying  that  k  was  noi^in 
his  wife's  hands  and  tfaU  she  could  offer  icnn  oompensa- 
tion.  Benoit  acceded  to  this  and  gave  a  receipt  t^  Ber- 
th^fflf"^''  for  the  amount,  the  latter  Tfttuming  him  hiH-notfiu- 
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Benoit  then  turned  round  and  asked  to  be  paid  bv 
widow  Roy.  who  had.  to  do  [so,  to  procure  heS  thi       ^• 
money  a  -econd  ti^e.  :.Berthi.«ne.  ^ubs^rS^^  ^^^ 
the  prosecutrix's  ;,n^^,  repeatedly  that  hel^^^ 
the  matter  and  repay  widow  Larocque  both  in  cilJ!? 
and  interest,  which  ie  never  dif.  ^®*^ 

thr^r'''M^^l^P''""^"'*'^'*h«««^t8 contended  - 
^  Wuldnot  ba  convicted  uddet  the  third  dZa^         ^ 
_.  82-83  Vict.,  chip.  21  the  act  respecting  larcenv  l^ihl     — " 
ground  that  in  this  instance  Berthiau^f  wTw  T    ^ 
to  n,turythe|speoifit  coins   whichtlcT'cd^d  W         ' 

::^^±r^  *^-^^-  thathe was™^::;  ; 

I  however  intimated  to  him  to  nroceed  i^i*».  l-.  j 

^h.  my  charge.  I  directed  the  jury  on  this  nninf  *U  *    r 
^»m  in  ,nesti„»  h«i  been  LLZ't  ^,^^1 
for  the  .peaBo  parp^e  that  it  should   be  n„f  ^"  I 
S.yu.g8  Baak  on  the  following  M„nd.T  ZdTt  ^- 
.lead  of  w  doing,  frandalentl/oonvertS'  Jhe  ^h^f '  "■ 
part  of  the  .fore.aid  nn«,  to  mownZttbltlT^     "' 
onght  tobe  fonndgniU,  iV^  ^TZ^^ro'^^. 

.      Montreal,  20th  September.  1886.  '        v      •   : 

;-^' Ramsay,  J.:—   ';/     . , "      ^    '^..^^  ;■  /      •-'^■-#:"  •    ' 

-^c^m^ainant^^t  Sr^^^ 

"Usll^''-'^''  '"'^-  ^«^^'  <*«»»«»«  V^.  Joseph  W 
U  somme  de  cmq  cent  quatre  dollars  et  s<;ixante  etS 
centms,  courant.  par  autant  mis  entl6t>6tTn7f?    7  ?? 
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"  A.  Benoit,"  signed  F.  X.  N.  Bertluanine.  But  it  was  proved 
that  the  cq^^ainant  charged  the"  prisoner  to  pay  the  sam 
on  the  foIloMcIng  Monday  into  a'  bank,  and  that  he  con^» 
verted  the  money  to  his  own  nse.  The  prisoner  was  con* 
ricted  ;  and  the  case,  having  given  the  receipt  as  well  as 
the  e vide nc^it  leaves  to  this  Court  to  determine  qs  to  the 
propriety  of  the  conviction.  Tt  may  here  he  stated  that 
the  evidence  of  the  charge  to  pay  into  a  bank  was  pro* 
duced  before  the  receipt  was  laid  before  the  Court.  Under 
a  statement  i^f  a  case  so  special  and  a  reference  so  general 
it  becomes^  thW  duty  of  this  Court  ^o  decide  on  the  whole 
case.  We  have  therefore  to  determine  first  as  to  the  value 
of  the  verbal  tesUmony.  It  seems  to' us  that  the  parties 
having,  by  the  receipt,  reduced  the  matter  to,writing  the 
written  obligation  must  determine  the  nature  of  the  trans- . 
action..  The  receipt  appears  to  us  to  show  clearly  that 
the  intention  was  that  the  prisoner  should  pay  a  similar 
sum  to  Benoit,  when  the  condition  contexifmlated  should 
occur. ,/  "  Le  d6pdt "  is  madei  "ed  attendai^p  paiement 
*•  qu'ii pourrait faire d'une  m6me  sommeiSt  Sr.  A.  Benoit." ' 
The  complainant  trusted  the  solvelicy  of/the  prisoner. 
This  is  not  larcetiy,  and  it  was  for  that  he  was  indicted. 
The  conviction  must  therefore  be  quashed. '      , 


v»„  , 


DoBiON,  Ch,  J. :—  . 

The  point  seems  a  little  technical,  yet  the  difference  is 
clearly  stat^  by  the  authors.  If  a  man  gives  another  a 
receipt  in  tms  form:— '* Received  a  package  containing 
"  $200,  which  I  will  return  to  the  owner,"  it  is  larceny  if 
he  appropriates  it.  But  if  he  is  the  depositary  of  a  sum 
of  money,  then  it  is  not  the  identical  money  which  he  is 
bound  to  deliver,  but  a  similar  ainount.  In  the  one  case 
the  depositor  intends  to  exact  the  identical  thing ;  in  the 
.  other  he  relies  upon  the*  credit  and  good  faith  of  the  party 
receiving  the  moiiey.  In  this  case  we  do  not  find  that  it 
was  the  identical  thing  deposited  that  the  defendant  was 
houn^  to  return.  \  % 

,  The  following  ctrder  was  made  :-^  *      \ 


"  It  is  cuuHidBrediaid  adjudged  and  finally  detennmi 


k<;-"^ 


,^i' 


** 
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brhllftw'l""''.^^^^^  *^*^«  «*»*«*«  in  that 

behalf  that  the  evidence  adduced  did  not  justify  a  verdict       »-. 
of  larceny  against  the  said  Frs   T   IST   R^.Tl-  »  ,  b^j7 

that  the  said  Frs  X  N  ^JhT  Berthiaume,  and  ""l'"*"- 

»-««w  O  r  fi.,  ♦».  .  ^°nv»ction  quashed, 

w  JTerr*,  y.  c,  for  the  prosecution.  -  ^'  '» 

V^'*«*«C'...  for  the  prisoner,  ^  -.      "    . 


*      *    "^      :  .June.SO,  1886. 

Corai,  DOBIOK.  C.  J.. .  Mo»k.\^v,  Obo«,;  B.bt.  JJ. 
WILLIAM  H.  JEFFERy, 

(I>efeniant$ii^Cmrt  below),  ^      « 

— ,   *''  V   .  .    ,  «t   Appellant; 

.AND.  '^ 

—  ^  .  CHARLES  WEBB,  I     * 

•        '  iPiainiijrin-Qn^rt-^elQw), 

""■    '  *.  RxIPondbW. 

and  aimnL  a.t  an  avor.4o  e              »^"«»r  oooks,  oat  tats  ionMo*]aw 
«  "isani,  SI  an  events  for  some  Darooseii  bant  f„n ^ . 
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St.  Fl-ancis  (Bro6ks,  J),  Dec.  20,  1884,  in  the  ipllowing 
terms :— •  ■        '^  ,  ^, ,,  .^;. ,  , .r3ft.V,^W;      ^  ■-;     ■ ' 

.  ..  '*ThftCotnrt/etc.  ■ '■'■'';■" ■^■' ^  ^  -'"'''"';;/"'■■-• 
"  OouBiderinrthat  plaintiff  haft  wholly  failsii  to  eatab- 
lish  his  right  Ito  cancel  and  annul  the  deed  of  lease  and 
agreeijaent  entered  into  by  and  between  him-and  defend- 
ant, of  date  the  19th  Jiptly,  1879,  as  to  J^rtain  lands  therein 
described,  thp  property  of  the  plaintiff;' but  considering 
^that  piaintiff  hath  established  that  the  defendant  is  in- 

••  debted  ;to  him  in  the  sum  of  |8,T64.'70,  fi>s  and  for  the 
bal&nce  due  him,  said  plaintiff,  by  said  defendantj  on, the 
2nd  A.%j  of  August,  1883;  royalty^upon  asbestos  mined  by 
sldd  didfendant  on  said  land,  and  far  work  and  labor  done 
hijf»  said  plaintiff)-  in  conveying  said  asbestos  from  said 

'land  to  the  railway,  as  stated  in  the  account^.  filed  by 
plaintiff  ^n  this  cause,  and  also  in  the  book  of  accounts 
kept  by  chsfendant's  manager,  R.  L.  Thorpe,  filed  in  this 

s^cause,  dow  adjudge  and  condemn  the  defendant  to  pay 

plaintiff  said  sum  of  $3,764.74,  with  interest  from  the  6th 

■^day  of  Mayl  1886,  and  costs  of  suit,  disttails,  etc.'! 

'  'The  opinions  fully  state  the  case. 

V  May  26,  1886.] 

Brcwn,  Q.  C.,  for  the  aippelHnt. 

.       /.  N.  Oreenshields  pOT  the  respondent. 

June  80,  1886.1/ 

'■■^^^'  Cross^J.,  (<^)  :^       .  ':  ■■■■■'  '  /■  P  ' 

Jeffery  was/lessee,  under  a  written  notarial  agreement, 
'•  of  date  the  /19th  July,  1879,  from  Webb,  of  »  property,  for 
the  minin|^  of  asbestos.    By  this  agreement;  Webb  was  to 
receive  20  per  cent.^f  the  nef  profits.  Jeffery  coihmenced 
operations  u  nder  ^n  agreement  he  made  with  an  American 
Oompany,  to  whom  he  agreed  to  sell  the  whote  produce  of 
-    the- mine  at  $40  per  ton.   From  the  heavy  expenses  attend- 
ing the  opening  of  the*enterprise,  ai^d  in  consequence  of 
>   litigation  with  this  Americi^  Company,  no  great  margin 
of  profit  would  have  remained  to  the  worker  of  the  mine. 
During' this  period,  ^^ch  tetrmin^d  ioSepteniber,  1881, 
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,  by  the  imeri^  "S^ment  t«ing  J.„csllrf,  the  p,„Ue, 

W8I    1  T  *".'^'  ""'  '"' ""  »"»»«  month,  rf 
1881,   VIZ.,  »6  per  too  fo,  the   month,  of  Norem  J 

^-.ber,  J«,u.r5r,  Febrn«y  end  March,  end  nTr^r 

.    *»»»•>•  the  month,  of  A^Hl,  May,  j„„.,  j„,     l'"J"' 

September  ted  October,  wiile'theappeulnt  cLm^  ult 

■  ~  <  **  P°r  *"*■  "'"'=''  '»»d  not  been  altered.  - 
-  Thewpondenfitf  hie  evidence  e.y,,  that  he  beli'evee  the 
contract  we.neyer  pat  in  force  «  regard.  the20  ZLoT 
^royalty;  hcpreeumes  the  receipt? w„i.ld  mlZnZ 
eb^  V«  made;  he  thinks  it  w»,  the  follo^t"  m 
to  tt^  ^eement  In  the  piice  of  the  one  menW 
n  the  contract  !^^  to  haVe  five  dollar,  a  ton     There 

\^7;T'  •  "*  °°»f""»»  *»  'be  PMt  ofhU  eddenS 
■  -tht'ete™:"'-    ,^""*^  «"'•"«' -'-w..woAt;r 

lZ.«  rth  t/e  A  ""  °V  ■"••'''"'*"  Retime- of*the 

ntw«lr!  'V..^"""-=™  Company,  and  that  then  .ome 

new  arrang^^fct   wa.  made,   to*me  effect  that  Jeff«^ 

w«  topay  t5  per  ton.dnrin*  five  month.,  and  $10  Z 

ton  dnnng  .even  month..    He,  Webb,  told  Jeffery  thS 

tj^^.  l""  it-for  »6  a  ton  in  wiatW.  »,  iSj  W 

V     Thel        '"'*  "^  «'ere,.|(i|  ,10  in  the  ™mlr; 

del? Sv«  :^t  .r  •'^"'s'^''  *".  daje  which  reapon- 

sf^Tt  L  .h   *^.*«"?''8""«>'»-.^«ikei.  litenaiy  „  he  ' 

kl4n  JS!  */  "fe^nction  of  one  Wot  the  iteifcM>f ' 

Th«w   ^"'"''  l»»lr8?i  tons  @  JW.roWty.'tK'J'r 

Im,.»i.-v  1 J  ""  r"™pa"Xi  and  not  to  its  termination     "But 

affrJm^^.?*r   ^f '^«^  Qn<ie  established  an  eafUer    ' 
!!L?^^°*;  y  ^f  P^''  ^o".  J^e  should  be  bound  hv  fW 
pnoo  until  h.<^bliBhM  thai  it  had  bZ^.  ^ 


.:^ 
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^'^■hroxddiBeex^a\80,^.he  contradicted 
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Webl 


i!   -'•Jn'i  featth  Jul/  &l  Sthaiigust,  188l|andmr  hisij 

',{|;^.^^*w>-^^>;|^ptem&r,  1881,  fi^royalty^iiio  t6fet|5 
^\f[,  •  J  ■  '.^^y  the  receipt,  dkt^^  ^^^tt  ***Vf*^' 
lik'&L. '    •'  "^ibn :  ilceiots  dffl;6dL',j|li»ectit«wi^th  AiairaB 


„y  the  receipt,  dkt 
•Ion;  mjeipts  dwte 
"liecember,  1880, 


:so, 
:,  foi«^Kj||iltJ^ati5  p|r 
ictitiP^th  AiaVaBti  |B|0,  10th 
fuly,  l«ll§t^iiiu>^^^ 
Ipfi^e,  188iJ^2Plik^lib«erL?{8^ 
February,  Jkiad 

n  1888, 
ions  Qiined  in  No.yeq|ber,  1888.  This 
vrritfn'g;,  pi^i»ed;bet<^en  the  parties 


lii^Mpeipt,  "^c^  idat 
"^Jd  4  tons,  tninel  Iti 


appellant's  so^iinyaw,  .and  is 

^|fi)lldi||d,  tils  well  as  thd  memorandum  b^ 


\fi  mr 


I  ill"'" 


iifi;,tated  at  $ip  p^r  i^  ;  it  ilfjin  the 

'M  his  pos"- 

^  j^'his  e viden<:e  to  the  elTecti  thjE^t^  iir  JMking  these, 

Acted  _(^i»^ntori|i,^itio)|ii  giyen  him  by VWe^whd  lived 

_ae  byihe  t)x^<^  Jwr^ere  Thorpe  wa»  W 'chilj^?,  ifor  cer- 

-Jirpur|Kiiw8,%iit||irot  to  keep  debitor  8^ 

^^^^  ^iV   "'  betieveen -iiie  iiiftm€|»,  ^ile  Jeflfeyy  lived"|i&ia  distance 

/     i    of  twelve  mil^,.'.«t9i4b*d  »o  persoiial  supervision  of 

I   '   ;    V^hat  wafif'  jgoing  ott  lit  thft .  minesw    Thorpe  swears  that 

,        be  was  tt<4  I^utlrorile4^  to  make  any^  such  admissions  M 

\  ^^^    thoise  iniiplied  b^liiis  entries  or  thii$  receipj^.;  ,j|t  is  the  only 

i^V      evidence  we- hatre  o»  the  subfect.    t  tht:t|Lkiwe  are  not  g.. 

?^      ; /warranted  19  disregarding  it.  I  wonld  hold'i|t^<^^reement 

tor  royalty  at  the  rjite  pt  f&>per.  ton  provod,|;|iid  no  new 

t  agreeih^nt  for  |10  per  ton  p>rofed,  save,  piqii^aps,  for  the 

•  quantify  covered  by  the  receipt  of  the  I2$th  Noveitfber, 

1888,  as-therein  specified' at  $10  per  ton,  viz.,  for  the  four 

tons,  firstly  mentioned ,|»  «iaid  receipt,  iui#;th|greaponde^|' 

has  not  shown,  as'ft.'vfftSsincumbent  on  Sir 

the  l&enefit  of  theiheres^,  that  posterior  t^ 

for  |3  pe^^ttfet  the  royalty  was  inci 

't  woAjjaMd  thaf  the  appellant i 

items  he^^cts  to  struck  pnt^  that 

sflkve  as  regards  these  f(Mr  tons.     | 

Bamsat,  J.  (for  the  majority  ofihe 


is.:-. 


res 

|o,  to  haye 
^reoi^nt 
per  toil. 
I  to.  have  thi 
feed  pne  half, 


This  suit  is  brought  by  respond  ^'^9HI$4e"i^loug~^ 


i 


-■** 


I'  x,^ 
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began  to  extraojt  in  considerable  qnanS    On  th    A^ 

December.  18t9...appellint  made  a  Ltr^^^^^ 
Manufacturing  Company  to  supply  thTm  wL     n  J^ 
asbestos  he  could  iret  out  nf  th/^L    -        ^-  **  '^^  *^« 

the  min.  to  the rsilwayrtatfe'  Ta^  J^l  "^"^  '«'"' 
We  m.ea  either  wtti^^irL^^  ""  *«.°°l'y«"m»  to 

•».t  out.  „  « to  .h:^e™^  t^^triMf"'" 
the  appellant  renresanfa/l  *^  "-owning,     jjut  it  seems 

•  -y^f'of  20  Z!^rva^Str''' .r  '  '"■"■  "" 

wme  modiHcation  ofCbS,J^  *"'?'"*"'"'""•  Wd 

;>e  pities.  The  9^Ztrirr:^'!*''r 

wa.  the  modificUou  to  which  Trf^'"''''^ 

-'«J>^tjottij,iJ2j^^J^^'^i'«''^  tot,,,,  , 
»*•»  rowaiP^*»«rtST2y'  "P*^*°'«fc««« 
»<*  know.#lg:'thi.  mJiiiuf^l"*,.  '^I""***  doe. 

"..jt.ago.e^t^Jt.'iCr^^jf^^J;":.'''™'* 
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sumptuous  for  any  one  to  pretend  is  clear.  After  carefnl 
-conMderation,  Icome  to  the  conclusion  that  it  was  intended 
to  as^  Webb  whea  and  where  he  and  Jeffery  made  ay 
agteement  as  to  the  royalty.  To  this  question  he  gives 
/this  ansiwer:— "1  could  not  say.  It  was  the  following  fall 
from  when  that  Was  made ;"  which,  being  interpreted, 
moans,  I  suppose  :  "It  was", the  fall  after  the  making  of 
the  original  coQtract."     •  C- 

Respondent  then  by  his  testimony  admits  that  the  con»" 
~~fract  was  never  put  into  force  as  far  as  the  royalty  was  ,. 
concerned,  that  subsequently  to  the  contract,  he  agreed  to 
take  $6  a  ton,  and  that  suliseqnently  to  that,  he  was  to  have 
15  a  ton  for  all  asbestos  quarried  4^^1*9  ^^'^  months^  and 
ilO  for  wh^^was  qyiarried  duringf  April,  ^fay,  June,  July, 
August,  September  and  October.  " 

It  is  evident  that  in  the  ab8en<^  of  a  writing.or  the 
admission  6f  the  respondent,  that  the  royljtUy  muk  be  paid 
lU^cording  to  the  contract,  and  that  no  parol  testimony  is 
%dWissible  to  alter  it  in  any  way.    But  we  have  an^ 
admission  of  respondent,  confusedly  worded,  it  is  ipxe;, 
but  sufficiently  plain,  that  he  was  to  take  $5  a  ton,  there 
being  t^t  that  time  a  contract  with  the  Johns  l^ufactul- 
ingConipany,  to  pay  Jeffery  $40  a  to^.  In  reality,  theN^ce 
the  Johns  Manufacturing   Compari^^    was   to  pay  was 
150  a  ton  (Appellant's  ev.,  p.  6).  This  would  Jiave'given 
a  royalty  of  #9  a  ton  net,  under  the^^ontract.    Nev^rthe*" 
less,  respondent  agreed"  to  take  $5.    That  this  Was  ISt^- 
summer  as  well  as  winter  is  plain  by  tie  receipti^,  plaintiff's  ^ 
exhibits,  A.  B,C,D,EandlR    „  ■  y   ^ 

This  change  being  established,  it  evidently  fa^ls  onres- 
j^ndent  to  prove  that  another  jrate  was  made  t^  take'the" 
place  of  it.    For  this  he  relies  on  two  positibne.   vFirjit,  he', 
says,  I  noti%d  appellant  that  I  should  insist,  for  t^e  future,    o 
on*#5  for  the  winter  out-pttt^;»nd  $10  for  the  suBamer^and  .. 
that  is  enpugh.     It  amounts"  to  this:  I  let  you  bfif  lor  $5"   • 
wlien  you  made  a  poor  mouth  .becatise  you  il^re  only 
getting  140,  now,  in  future,  IsV^  exact  my  tig^-    This 
notification  appears  to  me  to  be  sufficient  ta  restore  the  ' 
mle  of  the  coutrMotr— W«-«holl  .bo6  i^bortly  that  reapnn- 
it  is  asking  less  than  the  contiact.  ,    •  - 
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t^ifv  undi?/^/^  J^'^?*"'^  P»'^^^  Without  coming 
thi^^f  ^;^«"j«"^»P/w  to  what  I  ahould  pay."  From 
this  ,t  ..^  evident  that- Mr.  Jeffery  srfppoeed  that  Webb 

hi.1de;  T  r,!--«/»^-  ^^^Po  loUgLZ  objected   But 
tW«  idea  IS  totally  unfounded. 
,  %?Pondent  says,  agVin,  not  only  I  notified  you  but  the 

»F«r.  Jeffarjr .  manaRing  man-,  his  own  TOn-in-Iew  tallv 

~  nT^I  'i  t^u°°  '""""'^  ''»■»  ""  *»  *•«?  'W'  book. 
^  nor  to  make  thwe  entrfe,;  I  aeyer  aw  Mi  Book  nor 

iZn:^t  hTV  "i  •■"•■ 'P-'Xy.  !•«  ».t..-Sonn: 
w«™  not,  ,0  h„  knowlod^,  „goi.,ed  betwMn  him  and 
Webb,  from  fme  to  time.    However,  he  admit"  H' 

-  ^Sa:?r  "•"  ■""  'r  •*  ''«  ■»-.  bat  bTap^to 
Jtiorpe  telW,  like  story ;  nevertheies.,  he  kept  a  reirular 

says  he  entered  the  .»m.mer  sales  at  »10,  becanse  Mr.  Webb 
™hed.t  so.    m  m  this  wis  done  ••  for  his  own  private 
information,  UuljiiUt."  P"t»« 

air^n^.l.'r.'*  t'""^."*  '"'  •'«"■"■  "»»'  """^  «ome 
rj  t^      ';t-^^""'"-    This  appears  to  me  to  have 

SidT?        *™  *•"'  "^-  Thorpe  kept  a  hook  of 
wStrj^^,  11m"^""""'  """  ""'  ^  believe  Jeffery 

S?lJ,      A^^  of  eontradiotions  exist  in  iiditlon  to 

^  kZ"t3^f """  '""^-  -iPP^U-tteirsrSsUhll 
«e  keeps  no  books  hnt  a  cash-book,  and  that  dl  his  tran^ 

ZTJri!:-:,  ="  ''°'^'*''»™  excepte/^^^^ 
'■o°»,w,th  rejthndent.:On  th.i  TTth  Jan.,  1004  "ht 
neve,.-he  ~7*made  them  n»"  ^^H^d  Wtl^ 
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tell  ?    lie  MMwered 


not  toll."  He  wa«  asked,  who  could 
"Mr-  T(1iorpo  could  g<« ;it.r„  Thii  in 
•xactly  how  reapqudwit  did  get  itAin  other  words,*  ttpp«l- 
iwk  would  hare  got  theTfacts  froia^Thorpe,  aa  renpondent 
did,  and  ho  would  HM|M4Hr  ^^^  %did  not.wish 
'  to  admit.    Furthe^i^sp^Nu^r^r^  <^  on  t*i« 

mturno  of  Mr.  Thorpe.  On^li^Srd  Novemb«r  he  »ent  an 
*  T'xi.*  ^c*^®?***!  cheque  on  an  account  for  aabeotoo,  part  of  which 
Iv  .'•ft*'  wku  charged. at  |10.  The  r^;eipt  which  appellant  WM 
V" '  -  T  «a/le<i  on  to  produce,  and  did  Woduoe,  admits  this. 


#|i^  ^     /Again,  we  have  appeUant'd  ^luntary  ignorance  as  to 


■Kf 


rates  of  his  sales,  the  books  of  which,  he  tells  us,  ho  . 

'     kept  himself  at  Cleveland,  which  leaves  the  Court  free  to    - 

driih  the  inference  that  had.  we  been  informed  as  to  thoir 

•'     ^  c^]|tf  nts  it  would  have  hp^n  seen  that  respondent  yau  not.^^^  I 

^  #     ^  ennUed  to  so  much  as  |10  a  ton  under  the  contiflp^ 

•One  diiicuUy  i«maina,  and  it  is  that  82  tons,  Ih^ut  out 

^  f.       in  Heptomber  and  October,  1881,  was  charged  a  royalty 

^"  il '  -  ^f   ilXtit^,  But  that  calculation   is  the  basis  of  all  the  * 

accounts,  and,  as  we  think  Thorpe  was  the  book-keeper 

'  of  appellant;  .ind  thit  the  latter  is  bound  by  these,  eyries, 

,    we  aye  to coofirriR*  '%..'iy^-:^,^^--'^''K-.^*- '.,.£;v'^-V-  tw . 
.  .       :""         '  '     ^,^   '  Juagffeht  colfirmed,  Ct088,^X,  <«&». 
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Coram  DoEioN.  J.  C,  Tkhhiek.  Cbosh,  Baby.  JJ. 


PIESEB  ACHILLE  ADfiLARD  J^RION, 
(Demandeur  en  Cour  in/irieure), 

Appelant;  ' 


ET 


# 


VL      Da 


J|Mu|eni 


JEAN-BAPTIStB  T JfcpHiLE  DORIOnT 

•     ^r;^-     ,    ^'  ■    .  ;).        ,     InTIMI 

irtfo*  m  temUm  de  comple-Saisie-arrit  amntjugement. 

Dao.une  notion  on  mlditlon  de  compte  une  «ai»le.arrtt  avant  Ju«.m«„t 
fut  *a.«,  po,M,s.iHir  ot  ret«nir  «„tr»  le,  m.ia«  du  demiS  te 
^onunt  d'un  jugemant  que  le  d.fendeur  .v«it  obuZ^^d? 
Tro...n»av«„tm.Ututlo„  de  oett.  action  le  defend!  .raJt'^l^  ^ 

'^^rl-  ♦    hT"  "*'••  **";'■"*  ''*  ^"»™  f^*^  -«  ">««">  *  l'.briTun 
gement  obtenu  oontro  lui  par  le  d^fendpur,  lequel  jugementTJ 

auMi  A«»rt«  des  Immeuble.  A  son  nevoii,  soua  une  condidon 
jB«l.t?"lS~°!I''''".*'"'''  n„.Utution  de  la  prtaente  "tier 
^!^;  e«*a„cierpe«t-aiHir  avant  juge«ent  ent«^p«,p^ 

2o.  Quejlana  une  action  en  reddition  de  compte  il  n'y  a  nk.  ls-«  ^ 
,     saiaie-arrf t  avant  jugement;  Pw »'  n  y  a  p)M  Ijeo  4  une 

'.■3«^;  Que,  pour  lea  dns  d'une  saiaie-arrdt  avant  iu«.m.n»  n  /  .. 

Le  jngement  raivMit,  trnda  p„  I,  Oour  SoD«ri»n™ 
^.tnc  d,  MontrW,  16  ftvrier  188V  (M*th..„ XS 
lea  faits  d«4a  cause :—  , 

"La  CouJi^etc .#  "■  .  ■•'  ■ :  : 

•;  ConBid6rimt  que  le  demandeur  alldgue  dans  sa  dfioch 
8it,on..ur  laquelle  a  6man6  le  bref  de%aisie-arrdUv^ 
jugement  ett  <sptte  cause,  ^ue  lrd^end€ttr«  rendu  cachfi 
et  soustrait  ses  biena.  rl«tt«- «t'^«u*.  j:__^i -s^l'.*^** 


4' 


\. 


lmtMLtlon,^Ji^uderle^emand^l^;  que  lomque  k  dl^ 
piandeur  a  obtealf  Jugemeni,  oomine  totervSant  d^n. 
-ofl*^umie  oi  rierre^Mowftu,  «n  sa  qftaui^  de  cnrateur  de 
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U  aubatitution  do  J«oqu«s  Dorion,  6tait  demandMur,  cen- 
tre le  dit  d4^f«iud(mr,  |Mmr  uiui  aomme  de  |14,282.72,  le 
dit  d^fendenr  ft  rendu  sea  propri6t6ii  inunobilidrea  k  aon 
nnveu,  A  ^u'il  a  aiora  ca<'h6  aua  meubloN  «t  vffiittt  raobi- 
Hera  dana  le  but  du  \m  loustrairu  aux  pourauitea  4tt  d«- 
mandeur ; 
^  "  Attondu  <iu«  le  dit  dftfendeur,  par  aa  requAte  doman- ' 
dant  main-le?^  de  la  Haiaio-arrAt,  alldguu  que  lea  all^a* 
tiona  de  la  dite  d^poaition  aont  fauaaea ; 

—  "  Attendu  qu'il  a  fct6  p^f^av6  qu'un  effet,  loraque  le  dll 
Jagement  fut  prononc6  contre  le  dit  d6fundeur  eu  1888, 
coudatnuant  le  dit  d6feiidour  A  payor  au  deniandear 
la  aomme  de  114,000.  le  dit  d£fendenr  a  tranaport6 
hora  aon  domicile  i|ne  ourtaine  quantity  de  aea  effeta  mo- 
biliera ; 

"  Oonaid^rant  que,  bien  que  ce  d6placement  dea  effeta 
mobiliors  du  difendeur  paraiaae  avoir  6t6  fait  dana  le  but 

'  de  aouatraire  aea  effeta  mobiliera  &  Pex^cution  du  dit  juge- 
ment,  oependant  il  ne  conatitue  pas,  non  plua  que  la  ventu 
de  certains  immeublea  k  aon  neveu  pour  le  qualifiw  commu 
caution,  le  recel  pr6vu  par  I'article  834  du  Code  de  Pro^ 
c6dure  Givile  pour  justifier  I'^manation  d'une  saisie  avautl 
jngpement  6man6e  en  1890  |  -# 

"  Conaid^rant  que  lea  dita  effeta  ne  aont  reat^a  ainai  en 
dehora  du  domicile  du  d^fendenr  que  pendant  I'eapace 
d'une  quinzaine  de  joura,  et  qu'enauite  ils  ont  6t^  de  nou- 
veau  tranaport^a  an  dofl|icile  du  ddfeudour  oii  ila  aont 
Testes  depuia ; 

*' Oouaid^ant  que  le  dit  jugement  a  M6  snt  appel  reii*' 
yers^,  et  Tintervention  du  demandeur  dans  la  dite  cause 
renvoyfee; 

"Gonsid^rant  que  ce  n'est  qu'apres  trois  ans  6conl^s 
depuis,  qde  les  faits,  que  le  demandeur  pretend  constituer 
le  recel,  ont  eu  lieu  que  le  dit  demandeur  a  fait  6maner  la 
pr6sente  saisie-arr^t  avant  jugement ; 
~^  "  Gonsiddrant  que  la  requite  du  dit  defendeur  et  reque- 
rant  est  bien  fond6e ;  «  ,  i 

"A  maintenu  et  maintient  la  dite  requdte,  et  a  d6clar6 


K" 


■^ 


• 


/ 


rt.t  J 


^^yOOURT  or  QUEBNfl  BINOH.  ,« 

etdAoUr,,  U  w«i«.arr«t  6m.i,/,e  .n  r«tt,  c«i-  „„,V    •, 
«n  donn«  ra«in-bv6i  »u  dit  d*landoar  '  '* 

20  tnai  1887.) 

^a/A>rff.  pour  rapjMilmt. 

Po^riMi^/o,  C.  A.  pour  rintim*.      • 

DORION,  0.  J. ;— 

Lejugement  d«  U  Oour  8aD<iri«nr«  «-*         i 

ditfrtrouta  titron  d«  cir^aiice  «t  -I1a„..  ,   <»f«'*>*  ■«• 

di-ip. ..  «.*u «,.  jrl  i:  I'^td '?;!'""?'""' 
««..«,.  d«  »(«,„.  dl,r„rd.''.:Sdti"''i:2"'' 1' 

ri..    Done  an. ten.  «,io„  .„4r„7!j'»j. *"'-=•*- 

que  "dan.  1«  but  oA  H  exigte  nn^^lV        *  ^e  remdde 
"piastres/'       T^    Kv  ^        *"*  excMant  oinq 

mwit  peu  de  temp.  ,T.nl  I'in,Ulaiio„  al  ,'""' J"*- 

4««.ir  «ntre  ««  ^^rT^  ^^'  ''  '''"■••■'deilr  ch«roh. 

qu'en  main  tierr«     T- ;»  •   .     ,""  poMeasion  auarii  bieu 
d\c»rd"u,  ;"^i„«'*^""P"''""  •"«  «t.«r.  „„t 
Le  demandenr  all^irae -denx  fiii*.  -,»a«-    _/ 
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mandeur  ayant  obtenu  jngement  centre  le  d6fen4§ur  pour 
^14,282,  le  dfefendeur  alors  aurait  vendu,  cach6  el  sous- 
trait  ses  biens  raeubles.     La  preuve  demontre  que,  Vers 

'  la  date  du  dit  jugement,  le  d6fendeur  transporta  certains 
de  ses  efifets  chez  des  voisins,  et  mftme  qu'il  en  Sac|^a  dans 

*  -un  bois  pr^s  de  sa  r6si4ence.  Peut-fetre  a-t-il  ainsi  i^gi  en 
1888  fiDur  se  miattre  temporairement  4  I'abri  du  jugement 

'  centre  lui."  Maisces  eflFets  ne  sont  restfis  en  dehors  iie 
sdn  ;itamicile'  qtie  pendant  uhe  quinzain^  de  jours,  et  en- 
suite  ils  ont  6t6  tra^j8port6|^  nouveau^u  domicile  de 
t'intimfe,  ou  Us  sont  restfis  dr™*~ 


^•: 


•I 


r 


;2o  Qijie  lors  de  ce  mSme  jugement  contre  Vintisdi6,  11 
aftrait  rendu  ses  immeubi'es.  .^ette  vent^'  faite  A  son 
neveu  pour  ie  quj^lifier  comme  caution- sui  1  app§l  du 
jugement  du  9  novfembre  1883,  a  fetl  faite  sous  la^-^ondi- 
tion  que  I'acheteut Tes  lui  rein^ttrait  aussitot  qpUl  serait 
Iib6f6  deson  cautionnement.  Sur  appel  4  la  Cour  Su- 
pi^mejje  jugement  d§  1888  "fut  casSl^,  et  partant  la  cau- 
„tfc)n  ribet6e,.et,  la  condition  rfesolutoire  6tant  par  14  acco|i|-  * 
plie,  la'^v^nte  r^solue.  Ce  transport  done  neconstitue 
pas  un  recel  donnant  droit  a  une  saisie-arr^t  avtot  juge:  • 
-  ipe^t  fans  Ja  pr§s§nte  cause  ;  c'i§tait  un  acte  fait  buverte- 
ment  et  pabHquement  L6  dfefeudeur  avait  la  possession 
dfe  ses  meubles^t  de  ses  incwneubles  -ft  la  daite  4*  la;  pr§-, 
serite  aotions  et  puisqu'il  n'y  a  pas  eu.j-ecel  dW  li|  part  du 
d6fend'euV  depufs  18%3,  trois  ans  avant  la  date  de  Vaffi^ 
davit  du  demandeur,*  et  ^tte  cefrecel^n'a  port6  aucun  pr6- 
judice  «lj'appelant,'pui8que  lo^  de  la  saisie-arrfet  I'intimfe 
6taitr6ntr6e,npo8ses8ion  des  biens*  qJi'ilTivait  alors  rece-. 


to.l 


t,  et  le  jugemenide  J^Cour  Inffer^eufe  lenvoyant 

c6nfi|m6. ,   .  .  ,      ^     . 

int  connnne. 


imeiMadore  ISr  CVossj  i?T0^ci»ips  de  I'ap- 
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ij^-  ^.  ^^'^'-^  J-  I'-  BEAUDRY.    *' 
..  .  ■         '  \  ""•  ^         Appelant; 

^^  EDOUARD  COUROELLES  OHEVALlEBr"    " 

''t:;Sai!SiSa 'S.tt?^  -^'*«^  *  carder        ' 

««t«*Wl/reconnSareS^^  ., 


r  t4^^u      •         J^ooo.  par  la  Cour  SapgrieiiM  /nr/ 
Jos*  oX^lCdVZJ^f^^'^  e«I»4t  1,  dtf 
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.biens,  d*Tm^m»m6re  juste  et  gquitable.je  nomme  meq^ 
■amis  les  Sieure  Charf^B  Sinioii  Delorme,  Thomas  Philips 
et  Aufeastin  TttUock,  fils,  ou  deux  d'entre  eux,  et  Jes  lots 
seront  tirfes  au  sort  pour  determiner  le  lot  de  chaeun  de 
mesdits  enfauts,  et  des  entants  du  dit  Josgph  Gotircelles 
dit  Chevalier,  Dion  ftls  wn6,  auxquels  chactu*  dea  dits  lots 
ainsi  asriign^s  fera  leur  part  d^ns  ma  succession,  la  maison, 
"ie  terrain  et  d^pendances  actuellement  en  la  possession 
de  Marguerite  "Antoinette  fera  part  de  son  lot  ^  I'dvalua- 
tion  qui  en  ser4  faite  par  les  sus-mentionnfis.'  ,,      V  , 
'   'Et  pour  assurer  k  mes  dits  enfants  une  siAsistalnce 
iimeiitaire  et  I'entretien  pend^M^jj^ur  vie,  et  procurer  a 
leur  famiUe  une  Mucatioli  honi^e,  je  dfefends  expressei 
ment  que  ces  biens  soient  en  aucune  maniere  engages, 
Ikli^nte,  iiyp6th6qu68,  non  plus  que  la  jouissance,  int6r^t 
ou  usufrnit  dHeeux  q«rils  retireront  pour  leur  pension, 
subsistance- et  6dtication  de  leur  famille,  sous  peine.de 
nullitg  de  tous  actes  qu'ils  feront  cotitraires  ^  mon  inten- 
tion, pour  que  ces  biens  retouraent  k  leurs  enfants  n6s  en ' 
'    legitime  inariage,  k  di\ri8er  entre'eux,  ou  eu  cas  qu'ils  de- 
ced«nt  ou  iucund'eux  sans  enfants,  leur  part  serw  r6p^artie 
entre  mes  irtitres  heritiers  ou  legataires,  excepts  la  p^rt 
'  de  M^guerite  Antoinette,  ma  fiUe,  qu'elle  aura  eu.pro- 
pTi6t6,  du  jour  de  mon  deces,  jI  perp6tuit6." 

Ce  testament  fut  insinufe  et  enregistr6  dans  les  rfegistres 
.   de  la  Cour,4u  Banc  de  la  Eeine  pour  le  distri(?t  de  Mont- ; 
r§al,  ie  19  juillet  1832,  et  il  fat  enregislr^  dans  la  division 
d'enregistrement  de  Montreal,  le  18  juillet  1874,  av^c  un. 
avis  d6clarant  que  le  lot  officiel  No.  169  du  quartier  St- 
Ja:,ques,  et  le  lot  officiel  No.  269  du  quartier  St-Louis, 
dans  la  cit6  de  Montr6al,  gtaiet^flfectfes  par  les  disposi- 
tions du  .testament.    Le  dit ,  Joseph  Gourcelle^  Ohevaher 
avait  6pous6  en  premieres  noces  Marie  Josephte  Rh^autoe 
qui  6tait  d6c6dee-  le  14  Janvier  1807,  laissant  unfils.  uni- 
qtie,  Joseph  Courcelles  dit  Chevalier,  II  est  constats  daiis 
un  partage  de.la  successipu  de  Joseph  Courcelles  dit ^' 
v^n-le  27  i^aTs  1836,  quHl 'par4^  pax  un  certain  #e 
d'6change  entre  3fo8eph  Courcelles,  p6re.  et  Joseph  Cour- 
cdle^,  als,  dt^  11  mars  1812,  que  des  ivant  ce  tetiips,  le 
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*t  'Joseph  Coareell,;.   «i       ,  '  ■  •' 

.   ™  i;«..^  ,8,2,  ,f  ZZr^Zi"^  r"  •»  •««-  "'-^ 

d«  baptSoe  de  I'ain*-  d~r  a:^    "«•  troavail  pas  d'oxtraita     ' 
•    do  mariige  de  Joseph  Cour™!^^'''"''' '^»«**  "^tri 

"■rf-te  de  Joseph  Co«LTC  fi7     *,"»■  P«'«».quX' 
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1886,  le  lot  No.  269  du  quartiet  St^Louifl,  en  la  cit6  de 
Montreal  fut  accordfe  A  Edouard  Courcelles  Chevalier,  un 
des  eufanta  du  dit  Joseph  Courcelles  Chevalier  qm  6tait 
grev6  de  substituUon  par  le  testament.     Le  17  ftvner 
1878,  le  lot  No.  269  du  quartier  St-Lotiis,  en  la  citfe  de 
Montreal,  fut  vendu  par  le  shferif  du  district  de  ManiM 
envertu  d'un  jugement  en  date  du  premier  *vril  187^, 
dans  une  cause  ou  la  Compagnie  de  D6p6t  et  de  Pr6t  du . 
Canada  6tait  demanderesse    coiitre   Edouard  CQUtcelles 
Chevalier,  du  Village  de  Ste-C6cile  de  Milton,>n8    e 
district  de  Bedford,    ^omt6   de  Shefford.  d6fend6ur,  K- 
diteCr§ftliceitaitba«fe«^wnactedecommuta^^    tet 

immeuWe  fuiadju^^  I'honorable  Je«^/^J«^^7^ 
pourleprix  de  ^,100,  le  7  avril  1876.    ^r  !iu^I>r6v^, 
In  sa  quality  de  nouveku  curateur  a  la  substituUon  cr66e 
par  1?  testament,  dn  dH  Joseph  Courcelles, ^Oh^alie, 
nomm6  sur  avis  d'un-  c^nseil  de  Wile  homologu6,  et  le 
dit  Edouard  Courcelles  Chevalier,  en  sa  quality,  d  ^sufru- 
tier  ei  grev6  de  substitution  en  vert^  du  dit  .testament 
firent  une  oppositfl^h  afin  da  cojiserver,  p^r  laquell%J16 
dlmandlntVe  U  14  jugement  de  di^tnbtdion  M^  . 
homolofeu6,  il  fut  d^c^lar^  que  le  dit  honorabk  J^an^^o^ 
BeWdry  gardet.^:  entre  ses  mains  le  rfisidu  dn  dit  pm 
d'adiudication,  litres  le  paiement  des  cr6«iciers  meption- 
,  n^  certifi^^lu  r^gistrateur,  a  la  condition  de  w 
1,n  dit  EdouS  Charles  Chejalier,  la  vie  dura^it  de^  ce 
dernier  I'inS  au  taui  de;Mi  par  cent  par  an,  A  compter 
dulifiW^876.  --Ledixtnai.l876,le3ugem6tttde  dis- 
tribution fut  homologu6,  dans  la  dit^  cause,  ftccprdaut  a 
ra  4emanderes8e  et  k  d'autres  cr6anciers  le  montant  de 
leur  crfeance,  et  permettant  an  dit  honorabte  Jean  Loms 
B6^dry,et  I'autorisant  a  garden  entrd  ses  mains  la  ba- 
lance du  prix  d'adjudic^tion,  savoir.  $2;016.24,  en  donnant 
bonne  et  suffisante  jcautipn,  sous  quiftze  jours  du  .juge- 

ment^qu'll  en  paierait  I'int6r6t  au  ^^^^  f  ^^^^^^^^ 
^parMirtous  les  mois,  J.  compter  du  sept  f6Vrier  1876  au  I 
dit  Edouard  Courcetles  CheT#er,  la'vie  dj^rtntdQ  ce4er- 
niertet  qu'au  d^ces.  d«  ce.  Aernier  eti  l^rerti^e^^ 
dite^substitution  avenant  par  le  dit  d6c^u  atitrement. 
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M^iide  droit.        .  --,,,^«« 

4e&.?e  wpporter  dw..rclrte  1!  ''"*  '*  '"«  ".  droit  .   -.■ 

a^,y«  4  garde,  em„  /e^  !";„.  ■*"  ,.»^J°^°<«»i«  »  «« 

et  oonclMnt  i  ce  qn'ij  f"."",'""  <'«'"-««Iles  dii  Chevalier         -       .. 

■  Ate  «>«me  de  ♦2,0ll24  aVS'toww/"™'"  '^^  «<""  " 

«»-in«  par  cette  CoarV  *  *»»»*«  9«'y  aeU  o^     " 

Attextdu  qu'avec  ««n  ;«*  '         .  "  '        "     ' 

f^vrier  1826  de  Joseph  Conln^n^'*-  ^^  '^  ««*  ^«  ie  21 

^«eph  Chevalier  Ic^i^^Z  1"  ^^^^^^'^  «»ariage-de 

CWalieralo.4^6deql're,n^^^^^  " 

de  SIX  an*.  "^         H^iorze  ans  et  EdouarA  alors  Ag6   . 

Attendfi  aue  In  pq'"      •!  j  ■■ 

*«  adjadicaWre  de  wpporter  H.      1"*"  o«<a»ant  ao . 
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ii«r       dant  la  dite  motion  et  ordormaut  au  dit"  adjodicataire  > 
-^^  •  cause  au  contraite  ne  £ut  montr^.. »«  premier  de  mai  d«r-  ., 

t' AtS  qne  1.  27  avtil  dernier,  l^djudicat^  I'Hono. 
table  Jean^i^^   Beaudry.  com^atut  et  que  e<i»t  premier 
SermV  il  fit  une  amotion  demand*tit  qu'il  ne  f«t  tenu 
^  rSdr^  i  ia  ^em^«  ^»  iHt^rt^ntion  qu^lors^ 
•     kt^rvenant  ft^rait^produit  Ifes.piece^ausoutjeiidewd^. 
te.  :v  V  LSe  et  uaamment  les  acte«  ^-"^^'^^W^^^ 
,^m.:X^::  aubstitutiou,i'acte  de  ftjari«g.  de  ses  p^»J  et  ^-^^ 
•  -       *-    Lted«naisB^ceet;*«B"aUtres  a^^  ^^ 

'^     ente^ait  produire  il  I'appui  de  8«.^  I^^tentioM  ;     ■  „ 

^   -^  AUe^«^l«fe  le  ait  .premier  mai  dernier  i'uiiervenant 
"    pSa^<^ertificitde  sepulture  d'EdouardCheVal.er, 

d&cM§  le  10  mftrlS.tBS*  comme  susdit ;  ^.  .  . 

U^^^^^  81  a^t  dernier,  le  dit  a^udieateire  pro^ 

du^uue^«^e«t»tioil  de  rintervention  du  dain^m.^ 

nant  da^  laqiwlle  il  allSgue  que  nntervenant  ne^t_^pw 
',     ^^^  JladiBtri^  i  B  du  dit  pri^  da^di«atiou„ 
"  ^^^r^t^  ain«  qu'il  rallegue,  ttn  des  hfentiers  et 

IS^S^ls^  au  diffeu  Joseph  Cour«.n^ 
•        ^SS'  que  le^^««i«  ^^"^^  *•*  l^gataires  upiversek 

^  -^^I^BOUt  les  eufont^  de  feu  J.  O-  A.  Vallfee  ;  que  1 
:     ^  cSiStestbi^4bnd..croire  que  l^^-v^a^  u^ 
.    "  vji*un  enfant  n^  en  Ifegitime  manage  dto  dit  feu  Joseph 
1.^      ivT-rkevalier  pte.  aved  JoBephte  Rh6aujne  ;  que 

1^5^  W  TU^m  voir  qurt^e  de  b^teme 
•-  '  ^'irf^M  ^e  solt  bietf  celui  de  Finterirenaat ; 

'  ^^^  neuf  avril  1884.  le  contestant  a  pay 

TdHS'd Tdiudlcation  ;ux  h.ritiers  Vall^  ^i  -jc^ 
TaTX  Mr*,  les  seuls  hferitiere  vivants  du  dit  Josep» 
^t:l::!urOhlLr,  ^r..  .»«.  bi^^ul,  ..  con*.  » 

la  ^eutto.  du  ,2m  de  f^le  d.  U  »♦«  d.  dit  »t.^^ 
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"^e^«^;      ^^  etle.  autre.  4ocHme.ts  p,.diSt«'en 

Ia«imUitiide  dap«Ia  oonsonn^nce  du  nom  portfi^n  Z 
ex^«,  etle  veritable  nom  de  lI  „,,,«  de  l?Ltfn^^ 

p^  tament  du  dit  fen  Joeeph  Oourcelles  Chevalier  ndre  dl 

■     *:r""*"''"!r^^'^'*'*  ^i^abtede  partage5a27ma 
-   1886.  a,u«  que  dans  racte  4e  tutelle  ci-Lsrm^„tW6 

«t  «Un«  nn  acte^e  reddition  de  oompte  fait  pllTono^ 

'  Wa  l^niM  Hypolite  Xafontaine.  e,6cu?eur  test^llfaire 7e 

-fcu  GFmllaaine  Jecqaea,Vall6e.  eft  date  du  28  Vvril  I845 

e  wqa&fant »  lo>v^r.  eo  1.  p„«,e««fen  d'etat  d'nn  enfant 
l«S"otdXrt  vertud..  di.^itj.  detail, 

I^r •  -^T  "'*'»'»«  «'  q«  »l8  soat  tons  dera  d«cM««  1.    - 

^m  toutes  les  fois  que  cette  l6giUmit6  est  appu^  a^  ^ 
one  poasesBion  d'fitftf  «ni  «'^«*  "ppuyee  aur 
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par  le  iugement  du  28  avril  dernier  bien  fondfte  et  a  or- 
donn6  et  ordoune  au  dit  adjudicataire.  Vhpnorable  Jean 
LouiB  Beaudry.de  rapporter  devant  cette  ^o«;.  ^;- ;^ 
'mois  de  cette  date,  la  susdite  somme  do  •2,016.24.  avec 
.  intferAt  Bur  icelle  k  compter  du  dix  «»«V  f*' J^^'  !'* 
ditB  denierB  «tre  ci-aprtB  pay6s  et  diBtrAttfeB  4  qui  de 
.       dU,  et  a  fcondamnfe  et  condamne  le  dit  a^Judicatai^e. 
I'honorable  Jean  Louis  Beaudry.  aui  dfepenB.y  :  |^^ 

22  mars  18871  .      "  \        '  ! '^ 

H.  ArchambauU  et  C.  A.  OeoffriSn,  C.  R.,  pour  raptHJl»t»t|  , 
Laviolette  et  K  miamm.  C  &-,  pour*  I'mtim^.  .  ^  ^. 

DoRiON,  J.  C. :—    J 

"      Par  son  testampC  paBs*  en  18ftl.  Joaeph  OourcelleB 

Chevalier  cr6a  deux  substitutionB  en  faveur  dea  eilfanlB 

de  sefl  deux  fiU.  Edouak  Courcelles  Chevalier  et  Wh 

CourcelleB  Chevalier.    S»i  18t«.  I'appelant  deymt  a4iu. 

•  dicataire  d'un  immeuble  rendu  par  le  shferif  Bur.Edouard 
Courcelle«  Chevalier,  oncle  de  I'intimfe.  et  1  appelant  garda 
entre  Be.  maina  $2,016.  balance  du  ^rix  d  aOjudica  ion,  k 

•       I  conditioa  .de  pa^r  ImterftV  au  dit  B.  G.  Chevalier,  et 
au  d6c68  de  ce  dernxer  et  k  I'ouverture  de  la  B^bat^tion 
de  rapporter  en  cpur  la  dite  Bomi^e  pour  *tre  dMnbu6e  4 
'  bui  de  droit.     Edotfard  Courcellea  Chevalier,  le  grev6.  est 
mortenl884.     Alors  I'inti"**  fit  une  requAte  en  mterveu- / 
tion  demandant- icequ'il&oitordonnfe  ^  B«»«dry.  I  adju- 

dicataire.  de  rapporter  en  cour  I.  drte  ^^^^^^^^J]^' 
Vu  que  la  BubBtitution  6t«t  ouverte  p«r  Umort  du  grev6. 
,        .Beaudry  contesta  cette  .interve^ion,  alllrguant  que  I  mth 
m6^«'avait  auctA  int^^et.  qu'il<n'fetait  pas  un  des  appelte 
-   -  -  '.4  la  BubBtitut^oa.    Lea^onfcluBionB  de  la  requftte  ftirent 
V  accord6e8.etee.t-dece  jugementqu'onappelle. 
,       Taaeuie  difficult^  eat  quant  4la  fiUation,  de  I'm^m  • 
4    "'■  ;.>n.  son  extridt  ^  baptfime  on  le  d&rit  comme  6tenUe 
"  '.Se  Joseph  CoufoelleB.  fils.  e^de  CalhmneMeim^ 
'  .>,     ^  un^te  ae  partage.  comme  le  fila  de  Joseph  ^o|^ 

*  '  ca^  fiU."et  de  Caiherim  8kmm  et  dans  un  acte  de  iu- 
Sur^ma  ii«i  du  mariaga  4.  Joseph  CourcelleB.  fils, 
^^ne^Ahm-    Pui.  oert«ii«  icter produits  font  men- 
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tion  de  son  domicile  enTSaat-Oataada,  et  duu  M^  reqnAte       «?. 
il  -e  dit  domicilifi  aux  Etatt-nni-      l.:  .„.^  *  ."T***     Jz" 


•1      ^ IT  "°™»°**«  «»  Haat-Oataada,  et  dau  ii,  reanite       «?. 

lidenti6  de  I'mtimfi.     Le  jiigem«nt  de  la  Oour  Sm^   «^«-. 
neure  e  occupeau  long  de  cette  question  etenZjd^t 
le.  conclusions,  se  ba«e  .p6cialement  sur  le  faS  TnJZl 

etait  le  fils  de  Joseph  Oourcelles  Chevalier  mentionn* 

dans  le  testament  du  pero  de  ce  dernier     LeTs/aTe^  ' 

eu    plusie^rs  enfants.  ef  A  leurs  d6c^  sana  enfants  H     ' 

Cour  Sup6neure  a  dit  avec  raison  qu'il  r^sulte  de  iT^!  ' 
conna  asance  de  cet  Edouard  Courcel  J  Chev  ier  pi  Z 
parents  dans  plusieure  actes  qu'il  estTle  petit-fir^  cto  t!^ 
tateur  et  que  son  6tat  civil  doit  Aire  r^S^„  par  ^u^ 
do^t  lenauieur.  I'ont  reconnu  comme  teTZs^^ 
mon«  le  i^m^t.   ^    ,  ™r 

Lav^ette  4.  Bertkeiot,  projure^wrs  de  i'intimfi 

;  N»venfber  28,  i8?6. 

Caraml)oRim,  Oh.  X.  Monk,  Ramsay,  Cross.  JJ;       . 
HOMEO  H.  STEPHENS  ^:  i^    ■  :     -* 

:      ^  '        i^«>idant  in  Court  below), 

'  ;         i  Appellaut?, 
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.V    ROBERT  q^ILIJ!SPIE  bIiquaw   7 
.  -  {Plaint^  in  mnhOtm)-  ' 

Account-^Setttement  betwm,  Principal  and  Agent  JAcifon^m 

*    .   f^fotmaiion  de  compte. 
Hm.  i-That  where  a  prineipal,  daring  a  londli^  of  VMm  h«       ^ 

b-  «Jouni.t«tion.^he  » -t  entitled  to  ^.e^HP^^^"';:^,*  ^^ 


V*" 


1.  > 


ni 


"'■*■*! 


^ 


1;.; 


/•  •• 


>-1 


■Ip^ 


It" .  ■   .« I     .* 


utu 

Bt«ph*ni 
aillMpltr 


*%%*■ 


»  « 


<■ . 


"^ 


r 

i 


tl*  entl^  purfOd  of  »<lminl«tratJon.    Wh«r»i  wrroni  In  I6«  twxittnti  ^ 
randerod  »f«  di»a)v«nHl  ■ubwquently,  tli«  pnipul'' prrtcewlInK  ia  fui 
■»Mon  m  rifumoHon  ,k  romflfe^Mklng  Umt  iuoh  •rrort  b«  corraetAd, 
Mid  thut  the  balanra  due  Ih>  paid. 

The  appeal  was  from  an  intDrlooutory  jttdgment  6f  tho 
Superior  Oonrt.  Montr«al  (PapiKKAu,  J.),  Feb.  28,  1886, 
condemning  the  api^Uant  to  render'  an  atJconnt  within 
one  month,  or  in  default  to  pay  IIO.OOO.  The  judgment 
of  the  Court  bel^w  wa«  as  jfollow    :— |    .;  * 

;.    "  Laeour,  etc...  ) 

.  "  Oonsid^rant  qu'il  eist  prouv6  que  H  detniandeur  *■- 
^^^ttaUtA-pourauit-le  dfefetodeur,  son  mandktair«N  en  Vertuf 
de  la  procuration  mentionn6e  danH  m.  df^ckration,  en  red- 
ditionde  compte  de  la  gestion  et  administration  que  le 
d{6fenc^ur  a  acceptie  des  affaires  y  mentionnfees ;  ,. 
•»  OonsidSrant  que  le  d6fendeur  plaide  qu'il  a,  de  temps 
""  psi  rendu  sea  comptes  au  demandeur  qui  los  aurait 
k  s'eii^rait  d6clar6  satisfait  par  sa  lettre  du  6  de 
1879,  produite  en  cette  cause  avoo  lea  dfefensea  du 
|deur; 

Jonsidferant  cependant  que  le  demandeur  alligue  spA- 
cialement  que  les  comptes  qu'il  reconnait  avoir  re9us  ne 
sont  pas  complets  et  de  toute  la  gestion  dji  d6fendeur,  et 
qu'il  indique  plusieurs  sommes  que  le  d^fendeur  a  re9ue9 
dans  les  lipites  de  son  maudat,  et  dont  il  n'a  pas  rendu 
compte,  au  montantcollectil'de  12,814.67;  "" 

"  Gonsid^rant  cpe  le  dfefendeur  comme  mandataire  est 

tenn  de.rendre  coSlpte  au  demandeur  es-qualit6  en  justice 

et  sous  serment  i  moins  qu'il  ne  prouve  avoir  rendu 

compte,  avant  Taction,  k  I'amiable,  et  que  ce  compte  ait 

■  6t6  acceptfe,  ce  qu'il  n'a  pas  ptouv6  ; 

"  Consid6rant  qu'il  rfesulte  de  la  prenve  fadte  par  les 
admissions  du  d^fendeur  et  par  les  tfimoins,  qu'il  a,  en 
effet,  re9U  une  partie  des  sommes  sp6cialement  indiqufies 
comme  susdit  dans  la  declaration  du  demandeur,  et  qu'il 
n'en  a  pas  rendu,  compte ;  ^ 

••  La  cour  condamne  le  d6feft4^r  k  reiidre  compte  au 
demandeur  dfe  sa  gestion  et  administration  depuis  le  26 
de  mnvier  1864  jusdu'au  premier  de  juillet  1881,  soiiB  ser^' 
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menl.  •yeo  piAoM  jn.tiflcativei  A  I'tpptii 
.     4«mHn4«ar  toi,«  contrata,  atjto..  n> 
^      t«».  <-orroiipoiidancflB  nt  autr«a 
dj**  gttation  et  •dminiatratiSn  a 
lM)M»«iion,  etc." 

Sept.  16, 1886.) 

Carter  for  th«  appol  lattt  r^^  _ 

Th«  onljr  remedy  which  the  ro8pond.„«M  airaiiiM  «.« 
appollun    a««uraing  that  there  «r,  errora^JXall 
theapHlant'H  account.,  waa  b«  Uion  i»,  VrfZ^^^^ 
rectification  de  comnte*     TK«  «kK     [•        '^  yormatitm  ^ 

^«8  satisfied  by  hia  rendering  from  tim^  t6  time  ^T^ 
of  h.a  admmistration;  and  thia  |iat  an  end  to  thTrS 
which  the  respondent  would  oth'erwiae  hare  had  of  If  11 
•ng  upon  the  appellant  to  render  subh  account.      If  J^W 
moraexist  in  the  accounts  so  rendered  byXlip^SL 

same  and  a  condemnation  fox  tjie  ajmount  of  such  erro2? 
but  it^would  be  upon  such  Errors  only  that  Ve  could  b^ 

■ChurcH,  Q.a,.,nd  JV«.//,  (^  the  respondeat  ^^       ' 
.  Nov.  28. 1886;J  -  ,  ■       ^  ■  ' 

'    '^I)OEiON,0h.J.:-  .        \.''        .  .         V      • 

This^is  nn.  acMon  to  account.  The  appellant  in"  Iftfti 
was  appointed  agent  of.  the  respondent/  He  had  Jt^ 
e,  en«,e   powers,  and. his   agency  continued  do^^to 

Ctii^^^-^C:  '^-n^eredfifty-irvea.^l^n:: 
xu  nine  10  nme.    These  accounts  were  anowwed     Tk-» 

*K«  •    *^""®"^  "  e^tUled  to  kn  accjoijnt  under  oath  that 
.  ^?^  ^  V7^  to  be  engaged  in 
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business ;  that  he  had  destroyed  his  pooks,  and  had  no 
other  account  to  render.  The  partiesi  went  to  evidence, 
and  a  prima  facie  case  was  made  out  tl^at  errors  existed  in 
the  appellant's  aocoimts.  ^ 

The  question  is,  however,  whether  the  respondent  can 
oblige  the  appellant  tb  render  a  new  account.  A  num- 
ber of  anthoritjij^have  been  cited,  and  amon^  others  a 
case  at  Quebec  0  in  which  this  court  held  that  where  an 
account  had  been  rendered,  the  only  remedy  was  an  ac- 
tion to  have  the  errors  rectified.  Here  fifty-five  accounts 
were  rendered  from  time  to  time,  and  approved  of.  The 
errors  specified  are  restricted  to  five  items.  "Why  should 
the  party  be  obliged  to  render  a  new  account,  instead  of 
confining  the  discussion  to  the  items  in  dispute  ?  The 
court  are  of  opinion  that  the  action  should  have  been  en 
reformation  de  comptes,  and  the  judgment  ^ill  t^herefore  be 
reversed;'        ■*;'•■.  ■»     ;  - 

Ramsay,  J.:—  •^ 

A  man  cannot  be  obliged  to  account  twice  any  more 
thlin  he  can  be  called  upon  to  pay  twice.  If  the  oyd^ 
compte  received  the  account  h^  must  debattre.  If  the  thing 
offered  be-  not  an  account  at  all,  then  he  can  insist  on  an 
accobnt  en  justice.  We  held,  in  Quebec,  that  where  an 
account  was  rendered  in  notarial  form,  with  its  vouchers, 
by  a  tutor,  and  the  new  tutor  took  cognizance  of  it,  and 
proceeded  to  deal  with  it  as  an  account  A  Vamiable,  he 
could  not  go  back  on  his  proceedings  and  demand  an  ac- 
connt  ^justice. 

The  judgment  of  the  Cfourt  is  as  follows  :— 

"  Oonsidering  that  the  respondent,  who  has  received 
and  accepted  the  accounts  to  the  number  of  56,  which 
the  appellant  has  rendered  of  his  administration  of  the 
property  of  the  respondent  from  the  time  he  was  appoint- 
ed his  agent  and  attorney  in  1864  till  the  1st  of  July, 
1881,  when  he  ceased  to  be  such  agent  l^d  attorney,  and 
that  without  any  objection  as  to  the  form  in  which  the 
-a*aid  accounts  were  rendered,  has  no  right  to  ask  as  he  has 

(»)  Methot  ADufort,  »  Dec.  d'A.  262.  '.See  atoo  Bitffcr  «fe  Pieiw,  3  Legal 
'  N«ws,28.. ' 
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nnll  .«!l      *    '!r***''*'  *^**  *'*""*»^  accWs  be  declared  m. 

ZL  r    "1  *''^''  ^""^  *^**  *^«  appellantTbe  ordered  en  supfn. 

Tw^ic*  to  render  another  and  complete-aocounV  of  the  whole  «"4«*  ■ 
ot  his  administration ; 

tiol^fwT'v^""?  *^**  ^^'^  respondent,  up^n  Wb  allega- 
tion that  he  has  discovered  errors  and  omiLions  in  the 
said  accounts,  is  only  entitled  to  demand  thalsuch  errors 
and  omissions  which  he  may  establirfi  by  suLient  evi. 
dence,  be  corrected,  and  that  the  appellant  belndemned 
to  pay  such  sums  of  money  as  may  be  found  die  by  him 
to  the  respondent,  after  the  correction  and  refoLatL  of 
such  accounts ;  ^       «  wi 

^"  And  considering  that  there  is  error  in  theWerlo- 

Sk'VS  ?""'''*  r""^^'^^  ^^  *^«  Superior  Court  \on  the 
iiSth  of  February  last  (1885);  \ 

_  "  ThisOourt  doth  reverse  the  said  judgment  of  th\  28th 
Februai;^1886.  and  doth  dismiss  the  action  of  the  reipon 
dent  wit^  costs  as  well  in  the  Court  below  as  onUhe 
present  apj^eal ;  thnOourt  reserving,  however,  to  the Ves- 
pondent  his  recourse  against  appellant  for  all  sums  Lt 
accounted  for  by  the  said  appeUant.  and  for  all  balanls 
which  may  be  due  by  the  appellant  after  thd  reformatil 
01  said  accounts," 

jrJ^  /4         «  Judgment  reversed.  (') 

^.  Oarter  ^  Chldstm,  attorneys  for  Appellant. 
^^C%«rc*,  Ouvaeau,  HaU  ^  NicoUs,  attorne^lbr  Respon- 

(J.  K.) 


id  m 


V)  On  appeal  to  the  Sapreme  aurt,  the  appeal  was  diamiaBed. 
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Coram  DoBioN,  Oh.  J.,  tuasiER,  Cross,  Baby,  JJ. 

LA  COMPAGNIB  DE  NAVIGATION  DB  IX)NGrjBUIL, 

{Plaintif  in  Court  below)f 
•  APFBLLAirr; 

.•     ^^         •  AND  .  / 

LA  OITfi  DB  MONTI^fiAL, 

(Defendant  in  Court  below), 


\t 


L.  d.  tIiIJ^N,  PROO.-GiN.,  r 

(Intervenant  in  Court  below). 
Respondents. 

ConstUutionalLaw-^1  Vici  (Q.),  ch.  51-Z9  Vict.  (Q.),  ch.  62 
^TaxatioH  of  Terry  Btiats— Jurisdiction  jof  Harbour  Com- 


missioners. \ 


"> 


J. 


Uiui  (afiBrming  thfif  judgment  of  .Loranger,  J.,  |L  L.  R.,  2  Sr^.  18)  :— 
V.  The  Acts  37  Vict  (Q.);ch.  6rd(|tVict.  (Q.),  ch.  52,  in  fio  far  as 
they  authorized '  the  levying,,y«Bp  upon  ferry-boats,  including 
steamboats,  carrying  pas8en^i^^|ween  Montreal,  and  places  dis- 
tant not '  more  than  nine  milfef ,  a»  not  tdtrd  viret  of  the  local  l^isla- 
ture,  ferries  within  a  proving  being  a  subject  of  exclusive  provincial 
l^islation.  and  being  also  a  matter  pertaining  to  municipal  institu- 
,  tions  and  of  a  loc|^|  nature  in  the  province,  and,  moreover,  the  power 
to  tax  ferry-boats  V'^K  possessed  by  the  city  of  Montreal  before  Con- 
federation.      .    ■    "       \  ,    . 

2.  The  jurisdicti(m  of  the  Harbour  Commissioneip"  of  Montreal  withm 

certain  limi^  floes  not  exclude  the  rigl»t  of  thS  city  to  tax  and  ajn- 
trol  ferryiboatl'within  such  limite-  *-' 

3.  An  Act  eopsolldated  in  similar  ternis  by  U  subsequent  Act  is  hq^ 

repeal  by  such  consolidation,  but  is  continued  in  force  thereby. 

The  appeal  maa  from  a  judgment  of  the  Superior  Court, 
Montreal  v(L0RANOEB,  J,),  Nov.  20,  1885,  dismissing  an 
action  insiituted  by  the  appellant,  in  order  to  have  a  by- 
law of  the  city  of  Montreal,  imposing  a  tax-of  |200  on 
ferry-boats,  set  aside,  and  the  provincial  Actun^er  the  au- 
thbrity  of  which  the  by-law  was  passid,  declared  uncon- 
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atitntionai  and  «//ra  vires.    The  judgment  of  the  Superior 
Court  18  reported  in  M.  L.  R.,  2  S.  0.  18.  °«P«"0' 

Jan.  21,  1881] 

Dalbec,  and  Lafontame,  for.  the  appellant  — 

1.  Que  le  Gouvernemeit  Provincial  ne  pent  pas  d6l6. 
g^er  A  la  Cit.de  Montr^.  le  droit  dispose'  desZ'st 
dehors  de  see  hmites  ;  que  le  Havre  de  Montreal  est  en 
dehors  des  hmites  de  l'intim6e  et  que  les  bateaux  de  I'ap-' 
^lante  ne  venant  qu««ux  quaifl/fle  Mont^^al.  situ6s  daW 
lea  hmites  de  la  juridiction  ^cltisive  des  Commissaires 
du  Havre,  n  entrent  jamais  dais  les  limites  de  la  Cit6  de 
Mo^ntr6al  et  sont  cons6quemment  en  dehors  de  sa  juridic- 

etdn^^r.iV*"',^^^''"^''**''^"  r^glement  attaqu6 
et  du  Statut  qui  I'autorise  n'est  pas  uniforme  et  ^alement 

portent  k  Hiontrfial  des  passagers  ou  des  denr6es. 
^   R.  Soy^  Q.C.,  for  the  City  of  Montreal  :— 

II  est  evident  que  le  but  unique  du  rdglement  No  94^ 
nW  pas  d'aablir  un  imp6t  inirecte,  Jis  aultrai L 

locales.  C'est  une  taxe  directe,  qui  tombe  sous  la  juridic 
tion  et  le  contrdle  de  la  Legislature  locale  et  qui  n'Xte 
-J~nani.re  les  int^i^ts  g^n^r^  ^  1^  ^^ 

Ci^ J^T""^  ''^"  ,*^  ^  lea  bateaux  traversiers,  la 
Cit6  n  affecte  en  rien  les  pouvoirs  confer6s  aux  Commis- 
H...  saires  du  Hftvre,  et  si  les  limites  de  la  viUe  B^Z^t 
I         J-q-'- West.  Laurent,  ellesOoiventcIm^^^^  • 

le  territoire  qui  longe  le  c6t6  #rd-ouest  du  courB^'e7u 

e  parcons6quentleSquaisdelac9mpagniedema^de«^L 
etlestravauxdenivellementet  de  re^blai.  qui  onf^ 
faits  pour  faciliter  I'abordage  des  vaidseaux  '^-  ***     . 

SY^jf^^'^'.f  dit  i^lement  n6  r«fe;e  qu'au  statuiC^" 
87  Tict.,  chap.  61,  s.  -78,  qui  a  6td  i^ppel6e  et  ne  fdt  - 
aucune  mention  de  I'acte  89  Vict.,  chap.  62.  s.  1.  q^a  6^ 
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■abstitn6e  d  ce  dernier,  et  on  pretend  qne^  o'eit  fatal  &  la 
validit6  des  dispositions  qu'il  contient.  > -^ 

Le  statut  87  Vict.  chap.  61,  ne  comprend  que  la  refonte 
de  la  charte  de  )a  Cit6,  et  les  divers^actes  passes  8ubs6- 
quemment  pour  ramender  sont  census  en  faire  partie  ; 
lorsqu'une  section  est  amend^e,  on  lui  en  substitue  una 
autre  sous  le  m£me  num6ro  ou  la  mdme  denomination ; 

C'est  ainsi  que  Ton  trouve  dHa  premiire  section  de  Pacte 
89  Vict.  chap.  62,le  nnm6ro  78  reproduit,  indiquant  que 
la  clause  substitute  porte  la  m6nie  denomination  que  la 
clause  abrogde. 

J.  L.  Archambault,  Q.C.,  for  the  Attorney-General  :—  j 

L'appelante  a  tent6  de  justifiefson  action  en  I'appuyant 
sur  deux  motifs  principaux : — 

1.  Le  commerce  et  la  navigation  sqnt  du  ressort  du 
Gtonyernement  de  la  Puissance  du  Canada,  et  dans  I'es- 
pic^  c'est  la  Legislature  de  la  Province  de  Qu§bec,  qui  a 
pretendu  donner  k  la  ville  de  Montreal  Tautorite  de  passer 
un  rdglement  imposant  une  taxe  sur  les  bateaux  traver' 
siers  de  la  deniianderesse. 

2.  La  taxe  en  question  est  une  taxe  indirecte  qui  n'est 
pas  du  ressort  de  la  Legislature  locale,  qu'elle  n'est  paar 
uniiorm?  ou  repartie  6galement  sur  les  affaires  du  com- 
merce^   Quelques  mots]  suffiront  poi^r  :>epondre  k  cfe 

jMioyens. 

11  est  evident  queje  bufde  ce  r^lement  a  6tfede  pr6le- 
ver  un  revenu  pour  un  objet  purement  locale.  C'est  une 
simple  taxe  d'affaires,  une  question  de  reglementation  in- 
terieure  pour  un  besoin  qui]  echappe  au  contrdle  et  k  la 
competence  de  I'autorite  fedSrale. 

C'est  dqnc  une  taxe  directs  et  la  legislature  locale  avait 
le  pouvoir  'de  la  creer  et  deSdeieguer^au  corps  mtinicipal 
son  droit  de  I'imposer  pour  desj^fins  de  revenu. 

D'un  autre  cdte  le  reglement  attaqne  n'affecte  nulle- 
ment  les  interfets  gSneraux  dulcomiherce  efjie^  la  naviga- 
ii<fa.  II  s'^agit  dans  I'espdcerd'une  '.entreprise  purement 
locale,  d'une  association  ou'corps  qui^jfait  affaire]^i_un  en- 
droit  ptoticulier  dans  la  province.  Les  bateaux  traver- 
siers  de  l'appelante  font  un  tommerce  etnin  trafic  tout  a 
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part  de8  bateaux.     Peul-on  dire  qu'il  y  ait  lA  un  int/^rAf  '^ 

-uffisant  pour  juBtifier  lapplicatiol  d J  ll  re"lu 

II  ^ffit  de  citer  la  clause  S2  aux  sections  2  et  10  de  I'^te 
chai  r  "^'"^  Bntannique  du  Nord.  80  et  81  VictrrL 
chap,9  pour  seconvaincredecette  assertion. 

de  transport  utiles  et  avanlageux  au  public  fetablissent  ^! 
une  compensation  indirecte  pour  les^^rofi^efr^^^^^ 
fices  que  I'appelante  i«tire  de  I'exercice  de  ses  p   vil^es" 


n  1,  V  o  ^«     T-      7"         ^"««n8cnt  a  d'6troites  bomes 

I.         V 


Delaiitenn'A  ---»«- ou«uie«re  les  opfirations  de  Pap 
pelante  qu  d  1  ac hon  du  pouvoir  Ifegislatif  de  la  province 

"      Mo-f.S     ""P'^u"*^  ^''^^^  *««  directe  par  la  viUe  de 
Mont  6al  sur  ses  bateaux  traversiers  n'a  rien  de  Jn traire 

-  Uo^ir^'Tf  '""^"*  '"■*'■'''«  "Wwment  qae  rinten- 
tioadnl«gisl«teBta*t«d'atteindra  nn  hnf  .^°' i      ■ 
v«tde..j„rid«i«„„i„„MiI  «Pfc>«l  rele. 

Ceoss,  J.  (*») ._ 

propnet.™  of  ,te«n  ferry-biat.  plytotf  for  hire  Cth. 

■  '.v^-^r°T.i  t;?rro?tSfr  "^^■ 
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that  this  provision  was  abolishe<t  and  replaced  by  sab-, 
sees.  2  and  8  of  hoc.  1  of  the  Statutes  of  Qnebec,  89  Vic, 
chap.  62,  conferring  uomewhat  similar  powers.  The 
council  of  the  city  of  Montreal,  claiming  to  act  under  said 
"8*7  Vic,  passed  a  by-law  on  the  21st  April,  1876,  by  sec.  2 
whereof  they  imposed  an  annual  tax  on  steamboat  compa- 
nies, or  their  agents,  doing  business  in  the  city  of  Mon- 
treal. That  by  sec.  28 -of  the  said  by-law  they  imposed 
another  annual  tax  to  the  amount  of  $200  on  the  proprie- 
tor or  proprietors  of  all  steam  ferry-boats  plying  for  hire, 
for  the  conveyance  of  travellers  by  water  to  the  said  city, 
from  any  place  not  more  than  nine  miles  distant  froip  the 
said  city.  It  is  mainly  the  second  of  these-  taxes  that  is 
contested,  but  th6  first  is  also  objected  to. 

That  said  ftib-sec.  18  of  sec.  ,78  of  said  87  Vici',  chap.  61, 
and  sub-sec.  8  of  sec.  1  of  said  89  Vic,  chap.  62,  both  Sta- 
tutes of  Quebec,  are  unconstitutional,  ultra  vires,  illegal, 
unjust  and  null ;  and  said  sec.  28  of  said  by-law  No.  94  of 
the  said  city  of  Montreal,  as  well  as  all  dispositions  au- 
thorizing the  same,  is  and  are  ultra  vires,  unjust,  illegal, 
null  and  void.  That  the  tAx  was  illegal,  unequal  and  un- 
just, and  obliged  appellants  to  pay  a  tax  that  other  pro- 
prietors of  steamboats  were  not  obliged  to  pay.  That  it 
was  an  indirect  tax  and  unconstitutional,  more  especially 
as  it  interfered  with  trade  an^Lnavigation,  which  were 
exclusively  under  the  control  of  me  Federal  authorities  ; 
also,  unconstitutional  and  ultra  vires  aa  purporting  to  au- 
thorise the  city  to  impose  and  levy  a  tax  beyond  the  city 
limits. 

That  the  Harbor  Oommissioners  were  a  corporation  dis- 
tinct from  and  independent  of  the'  city  of  Montreal,  v^itb 
powers  and  attributes  and  territorial  limits  of  their  own, 
derivable  from  and 'subject  to  the  legislative  control  of  the 
Federal  authorities  only.  That  the  territory  under  their 
control  was  beyond  and  outside  the  limits  of  the  city  of 
Montreal,  and  it  was  to  them,  and  to  them  only,  that  all 
harbor  and  wharfage  dues  were  payable,  and  they  only  ha4 
the  power  to  impose  taxes  or  dues  on  vessels  entering  the 
harbor  or  touching  at  those  wharves.    \ 
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/    That  sec.  126  of  Baid  87  Vic   Pha«  ki  -*ii  •   . 

/  force,  eonu,„«i  .h,  provUiL^'x  ^  w.^r;:*:"' 

b™jr.r2roXz''r""''>'''-'--^^.ct«i 

The  oooBtitutionalitv  of  tli«  OnaKo«      *    u  -        . 

The  facts  appear  to  be  est,*hU^uU  t   ^  ^  M^ 
the  pleadings     fh«l!avel^h^^^^        acco^e  with 
termined.  whethX  on  Z91  *  a  "".  °  <J°««tio51,  be  de- 
i^onncil  pa«^d  th!hv  I ^  ^^    *  ^P"'*  ^^^^'  ^*»«^  *»»« City 

power  proceeded  ^  made  from  whence  that 

of  the  ProTince  of  QnebecT^  ii  \^    "f"  I*g»l«ture 

yoked  a-  ♦!.  *     '*^^°^^'  01  Vie,  chap.  61,  canAotbe  in- 
«»  question,  and  stodd  repealed  at  the  time  •  ^d     ' 
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M«.  . although  it  wm  a«tually  r«pla<ed  by  the  flwt  Beotion  of 
oi..d|irM.  the  Statute  of  Quebec.  89  Vic,  chap.  62,  the  City  Council 
i^ootrtei  did  not  baie  their  authority  on  the  latter  law,  but  claimed 
only  to  act  under  the  87  Vic,  chap.  61.  Thia,  indeed, 
seemp  a  formidable  technical  objection,  difficult  to  be  got 
over,  but  it  would  be  much  to  be  regretted  if  a  caae  ^o 
important  as  the  present  should  have  to  be  controlled  by 

this  difficulty.  v  u  _i       • 

•But  Buppoae  this  difficulty  ovewome.    Authority   w 
claimed  under  the  Quebec  Act*  89  Vic,  chap.  62,  passed 
'  4th  December,  1876.     It  gives  powet#  the  City  Council 

corporation  of  Montreal  to  make  by-laws  ;  among  other 
things  to  impose  an  annual  tax  (to  be  called  the  business 

*'  tax)  on  ferrymen  or  steamboat  ferries'plying  for  hire  for 

the  conveyance  of  .travellers  to  the  city,  from  any  place  not 
"       '  more  than  nine  miles  distant  from  the  same.  It  is  doubtful 

whether  this  in  terms  would'  authorize  the  pawing  of  the 
by-law  in  question  by  the  City  Council,  the  statutory  au- 
thority being  to  make  by-law^to  tax  ferrymen  or  steam- 
boat ferries,  and  the  by-law  l^eing  made  to  impose  a  tax 
on  proprietors  of  steamboalfs.  But  suppose  both  to  be 
sufficient  in  form  ;  it  is  obvious  that  two  objections  may 
be  raised  to  the  by-law  :  Ut.  That  it  autho^zes  the  taxa^ 
tion  of  subjects  outside  the  limits  and  juripdiction  of  the 
cityj^iifo'**^**^ '  *"^  ^"^-  ^***'  ^'  may  bean Jiiterference 
Jidlh  navigation  beyond  the  control  of  the  local  Legisla- 
ture, that  is,  the  taxation  of  steamboat  ferriea. 

It  may  be  replied  that  it  is  only  a  renewal  of  a  jpower 
conceded  to  the  city  corporation  by  its  eariy  charter  con- 
tained in  the  Statutes  of  Canada,  14-16  Vic,  chap.  128, 
passed  80th  August,  1851,  before  Confederation,  and 
renewed  by  subsequent  btatutes  down  to  Confederation  ;. 
thit,  although  it  authorized  tfce  taxation  of  subjects  out- 
side the  city  limitB,  and  might  liavo  in^rfered  with  navi- 
gation, it  was  competent  Iqr.the,  Legishiture  possessed  at 
tlie  time  of  unlimited  poweV  to  concede  such  authority. 

Each  and  all  of  these  proiipsitionB  mity  be  questioned  for 

.  the  following  reasons  :  1.  Because  the  concesaion  of  power 

by  the  14-16  Vic,  chap.  128.  and  subsequent  acjs  of  the 

I    .  ■-...' 
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L«flri«lataro  of  CanaH*  t»«- 

n»hl«.    8.  At  th..  thn.,  „l  .k         .       .^''  P""'  "'"ting 
'••<'  «ty  of  Mo„  r  T.k      ".  ™»™"»"  of  th«  right  to 

put  under  th'.  'ItSZ^ilZ^t  Z'hTT''' 
tion  botween  the  ciL  .nd  ihT  'nterpoeed  jari.dic. 

the  jari.d,otio»  ov  J  Cm'n Th''  '"'  :r'^  ""'""'^  "^ 

in  VUion,  ~nUioM  ::7Z:  :n«  ^|«f  »8  the  '« 
as  well  as  ia  all  the  8tatnt««  nf  *k  o  ./'^v^W-  128, 
»re  in  similar  terms  Ji"  !  ^"""^^^"^  '^^  0'«»«<I«. 

pose  a  duty  uLn  ?„;       i  ^''"'  *^  '^'^^  ^y^''^'^  *«  in,- 

the  eonveyanr;;eln^^r;t^^^^^^  t^ tt^^^^/^'^^  ^^^ 

any  place  not  raor^a  «f..!      ,   ^.     ***®  ^"^  «»ty.  from 

,    Also  that  the  firsfcrn         t"  ^"^^^  ^'"°*  *^«  "«»«• 

.Quebec  I^gisla  urrr^X^^^^     r""'"^'  "^«  ^^^  *^« 

3^Vic..  chap.  61   is  in  lifc«  f         *^*^?'  '^'^'^^'^  ^"^  **»« 

granted  to  Lri'se  th«  ""     ^^"  P«^«^  **»«'e»>y        ' 

to  the  said  city  from  an v  nil        .         ^"^"  ^^  ^*ter 
distant  from  th"^  sTme'^  ^'*^^^*^V"»^- *^^^ 

they  were  Sfo  f  ^    T  ***"  ^^*'  ^"  «o««eded  ;  . 

«-iIedamSinV?;^^^^^ 

0^  a  magnitul  that  i  K?''  "f^."^*  *<>  o™"  of  vessels  ^  ^ 

tionofbXeml*r-       '''^"^^^ 

oemg  employed  m  navigation.    Three  purpose. 
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IF 
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•^r^ 


.».       w««  to  *>•  ef«»cted  oon<»rnhig  thorn  by  th«  •Utat«  14-tft 
c»».4«N.^.  Vio..  ch«p.  12^;    Th«y  w«r«  to  b«  liroimwl  and  reguUted, 
"      ■       and  tt  <hity  might  b«  irapow'd  on  thorn.  b«*id««  whiih  the 
^corporation  w«r«  to  awilgn  th.^ra  lAndlng  plw.^a.   Thoror- 
poration  .  ha<l  aUo  imi>oiMHl  on  thorn  t>«  duty  of  making  a 
tariff  for  th»'m.    Th.)  by-law  inada  at  the  time  for  their 
n^gulation  and.the  tariff  will  .how  what  kind  of  furryroon 
w«»re  in  contompiation  of  th«  law.  a   '       ' 

It  is  entitled  chap.  14,  bylaw  jrelating  to  ferriea.  itec.  ,4. 
Evory  pomon  obtaining  a  liconiio  shall  Icoop  in  hiaa«rvl<!e. 
at  loaMt  throe  ablo  mon,  ono  t;ano«5  and  one  bateau,  two 
setting  polea,  two  oara  and  one  pad<Ho  for  each  c^noe,  and 
four  oara  and  one  largo  paddlo  for  oa<!h  bateau,  etc.    In 
all  other  reapesta  tho  by-law  and  tariff  were  in  accordance 
with  tho  then  existing  statutoa.  and  if  a  cfiae  could  still  b» 
framed  and  tried  on  (hia  by-law  for  the  testing  of  the  va- 
lidity of  the  tax,  it  would  come  up  embarrassed  with  less 
compUcatioa  than  the  present  and  might,  porhap*.  be  re- 
ceived as  the  measure  of  tho  power  poHsessed  by  the  cor- 
poration ov'er  th*  subject,  save  in  so  far-as  interfered  with 
by  the  statutes  granting  authority  to  other  bodies.    But  • 
the  matter  did  not  rest  here  ;  the  Statute  of  Quebec,  89 
Vic,  Kjhap.  62,  was  passed  24th  lii)c<u»ber,  18t6,  indicating 
to  my  mind  a  disposition  to  extend  and  usurp  pdwer  hot 
previously  possessed  or  claimed.  'Its   language  as,  on 
steamboat  ferries  plying  for  hire  for  the  conveyance  of  tra- 
vellers  to  the  city  from,  any  place  not  more  than  nine 
miles  distant  frdirthe  same.     It  is  to  my  mind  doubtful^ 
if  this  language  justiaes  i^e  by-law  now  calledin  question. 
The  authority  is  to  tax  steamboat  ferries,  and  the  by-law 
imf>08e8  a  tax  on  proprietors  of  steamboats  ;  but  if  it  does, 
'      it  is  only  in  that  the  terms  of  the  statute  eiceed  the  terms 
of  the  14-15  Vic,  chap.' 128.  and  the  other  acts  of  the  Pa^ 
liament  of  Canada  originally,  conferring  the  authority. 
The  tax  here  indicated  is  not  as  originally  on  ferrymen 
plying  for  hire,  but  on  steamboat  ferries  plying  for  hire,, 
not  that  steamboats  may  notlbe  used  for  ferries,  but  that 
fluch  pToperty  being  without  the  city  of  Montreal,  feannot 
be  tax^  by  authority  to  tax  ferrymen,  and  because  steam- 
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grocrally  to  lh„  ,x).,trol,  of  navigation  „„  the  riv.r.  «.,» 
mlly  m  reg.nl  .o  th.  navigation  of  y»^,..    a  ^pl^e 

•Ulnto  2  Vie,  chap.  IB,  In  1889.  "      '  •■ 

Tl)i.   corporatibn   waa    nllimaloly    di«iolve<l    and    it. 

=^r?^::':;fa;%r  .""'"\^"-"'— ^^^^ 

.ul!r.''in'n'a  "'"r'J"'?'  ""  »ri«n»«"y  c«.tod-  by  th. 
jUt,t.  10-11  Geo.  lV,cb.p.  28,  to  improve  the  harbor  «J 
Montreal  according  to  the  plan  „f  Captain  Pi^^lta 
^Z'"'"'V*'tS^'^y  '  W""™  IV,  chap:  uTwd  by  ■ 

«,^i"'''^^'^'',"^'°"*<"""^'  ""•l"  "»  control. 

«irA.„agen.,nt  of  the  Harbor  OomtaiMi^er.-  were 

deBned.by  the  atatute  8  Vic,  chap.  W  .eo  «     vLJT 

o.er,xt™»UyoftheL.cbine  c^alThtrf^do^:^^: 

waere  it  jo,,ed  the  Government  worka  at  the  Oomrni^ 

,  By  th\,itatBte  18  Tfc.,  ehap.  14ajec  «  in  iar»   .i, 
imit  extended  downward,  to  the  &^lm^''  *!  '    \ 
poinded  thebeaoh  up  to  high  watefmfc?  CL"!     • 

«lodedthee.tycrpo«aioBf,on,„y  rfvir  fiontag^^d      " 
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«...       conBeqwently  rendered  it  impossible  for  them  to  fix  or 

a..d.Nar.   assign  any  landing  places  for  ferrymen  licensed  by  them 

to  convey  person?  or  travellers  to  the  city,  and  equally 

rendered  it  ii^possible  for  such  fe"y°»«^„*«^^^!,^T  P^^" 

sons  to  the  city,  as  the  wharVes  of  the  Harbor  „  Commas- 

sioners  intervened.  .,     ^i.-  j  _»— «- 

.  This  supports  as  well  the  second  as  the  third  reason 

*  TheSgh^of  regulating  navigation  was  first  given  to 
.the  Trinity  ^ouse.  ..Jterwards  transferred  to  the  harbor 
cLmissioners.    Th^  right  to  regulate  ferries  pven  to  t^e 
city  was  subject  to  {his  prior  right  and  was  intended  to 
be  of  a  very  limited  description,  as  aW  explaxnea  -t 
at  the  time  inconsistent  with  the  jurisdiction  qithe  Har- 
L  Commissioners.     To  remove  all  ^of  t  f^<>m  th«I.^^^^^ 
I  quote  from  the  statute  24  Vic,  chap.  68,  sec.  6  (18th  May, 
1861).  which  declares  ;   That,  notwithstanding  aYthing 
con  aned  in  the  acts  incorporating  thfe  city  of  Montrea  o 
amending  the  same,  no  by-la  W  the  -H-ta^ion  of  th 
said  city  shall  restrict  or  affect  in  any  manner  tte  exercise 
•    Jihe^wer  conferred  upon  the  Harbor  Commissioners 
ff  Mon?^eal  uhder  the  various  acts  relating  to  the  said 

^"tl  thus  shown  that  the  Harbor  Gommissjoners  have 
an  entirely  separate  and  independent  J«";^«  ^  ^-^. 
tha^  of  iLm  of  Montreal ;  th.y  m  feet  levy  ton 
n#  and  'virftrfage  dues  on  all  vessels  entering  the^^^ 

^  bor     Their  limits  are  guarded  by  a  separate  police.  I  am 

informed  that  the  city  police  are  not  even  allowed  to 

SITan  arrest  on  the  wharves.    They. are  interposed 

Tet^rn  the  city  and  the  river.    The  city  corporat^n 

'  cannot  pass  over  them  and  levy  on  vesses  outside  of  thn. 

Umits  ;  they  cannot  license  ferrymen  to  ply  to J^e  c^Y. 

'  becausi  in  so  plying  they  do  not  come  withm  the  hmits 

S^ily  nor  within  the  city's  Jurisdiction.    Concurrent 

LiBdiction  in  such  a  case  would  be  an  inconsistency,  and 

in  a  collision  of  jurisdiction  the  minor  interest,  that  ot  a 

"^^^«rrv  w6nld  have  to  couoedo  t0r^4>o  mcrgfldjnmeJplg„ 


SJof  n»yigati»n     The  Quebeo  P«li«nent  could  »ot 
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legislate  to  aflTect  that  interest 

and  u.,^onaMe  that  stean,h6at.^Win^  tiT^i::::; 
gomg  up  or  d^n  only  some  miles  should  pay  double 
dues,  tha  ,s  both  to  the  city  and  to  the  Harbor  conimis! 
Mon.  while  those  going  W  miles  or  upwards  would  not 
be  subject  to  double  taxation.  The  claim  to  jurisdiction 
beyond  the  cty  1  mits  is  of  an  unusual  and  exception^ 
nature,  and  would  require  clear  authority  to  support  it 
and  must  be  subordinate  and  give  way  to  an  authority  of 
a  higher  order.  ' 

-Kr^i/*"*"  ^*;?^  ^^*"'*  ^*^*  ^^'B""^  navigation  and 
fel!^'  ^.  ^«>^  M«"^««  »>«*^«««  »  province  and  any 

th«  ^\  °f  ^pfu^r*°*'5^' ""'  ^^^^  *^o  proviiices.to 
thecontrolofthe  Federal  legislature,  but  says  nothing 
about  inland  ferries.  Reaving  them  to  be  regulated  and 
licensed  under  par.  9  of  sec.  92.  but  manifestly  such  power 
to  license  would  have  t6  give  way  to  the  major  interest  of 
navigation  already  established,  or  in  case  the  Dominion 
legislature  at  any  time  made  a  law  in  regard  to  naviga- 

tiTrr    rr!""^  ""''^  •^  ^""y-    ^'-  ^«^*'«'  i«  ^«  book^«-^ 

an  act  of  the  Legislature  of  Nova  Scotia,  incorporation  a 
company  with  right  to  cross    rive«.   was    isalldwed- 
because  it  might  interfere  with  navigation,  althougli  it 
made  no  reference  to  navigable  rivers 

From  these  remarks.  I  think  it  must  be  apparent  that 
the  power  conferred  on  the  city  corporation  prior  to  Con- 
f^eration^hen  the  Parliament  of  Canada  had  jurisdic 
lon,  IS  different  from  and  less  than  the  power  attempted 
to  be  conferred  by  the  Quebec  Legislature  after  Confede- 
ration, when  that  Legislature  had  no  authority  or  pretext 
for  interfering  with  navigation,  and  when  the  jurisScl'n 
Pt  the  city  corporation  no  longer  extended  to  the  river  - 
_  I  think  the  judgment  rendered  by  the  Superior  Court  in 
tms  case,  maintaining  the  constitutionality  of  the  provi- 
sions  of  the  statutes  impeached  in  this  case.'^and  the  v2 
tVn  ,,  m^;      r""^?^  Montreal  City  Coilncil  passed 


IW7. 


.  ^„,j,  «4  »«u  Btstmis,  m  so  tir  as  it  purpo^ 

to  impose  a  tax  on  troprietors  of  steamboats,  is  erroneous. 
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I  woald  reverse  the' judgnaeflj;  and  annal   the  by-law 
compjkuned  of.  ,  , 

Baby,  J. : —  \ 

La  seule  question  &  peu  pres  qui  se  prfesente  ici  et  que 
nous  avqns  A  juger,  est  de  savoir  si  la  Oit6  de  Montreal 
avait  le  droit  de  passer  et  mettre  k  execution  le  R^gle- 
ment  dont  I'appelante  se  plaint.  La  cour  de  premiere- 
instance  a  donn6  une  decision  affirmative  et  c'est  de  celle- 
ci  qu'on  appelle.  —^ 

Afin  de  mieux  6lucider  cette  question,  voyons  de  suite 
quelle  est  la  loi  sur  laquelle  s'appuie  I'intimfee  pour  faire 
mainteikir  sa  pr6tention. 

Le  statut  de  la  legislature  de  Qu6bee  87  Vict.  chap.  61 
(1874)  intitul6  :  "  Acte  pour  r§viser  et  refondre  la  charte 
de  la  Cit6  de  Montrfcal  et  les  divers  actes  qui  I'amendent, " 
donne  pouvoir  au  Conseil,  par  la  78  clause,  §  18,  de  faire 
des  rdglements  pour  imposer  et  prfilever  une  taxe  annuel- 
le  (dite  "  taxe  d'affaires  ")  sur,  entre  autres,  "  les  traver- 
"  siers  qui  transpdrtent,  dans  la  cit§,  moyennaut  rfitribu- 
"  tion,  les  voyageurlkde  tout  endroit  situfe  h  une  distance 
"  de  pas  plus  de  neuf  milles  de  la  Cit6  "...... 

Subs6quemment,  par  le  statut  39  Vict.  chap.  52  (1875), 
sect.  1,  la  dite  78  clause  ci-dessus  en  partie"  relat6e  fat 
entidr^nent  abrogde  et  remplac6e  par  line  autre  au  mdme 
eflFet  quf-donnait  pouvoir  au  dit  Conseil  de  passer  et  pro- 
mulguer  un  ou  des  reglements  pour  les  objets  suivants, 
entre  autres :  § 3.  "Pour  imposer  et  pr6lever  une  taxe  an- 
"  nuelle  sur  les  traversiers  ou  bateaux-4-vapeur  traver- 
"  siers,  qui  transportent  4  la  Oit6,  moyentiant  r6tribution,^ 
"  les  voyageurs  de  tout  endroit  n'6tant  pas  k  une  distance 
"  de  plus  de  neuf  milles  de  la  Cit6  ",  etc. 

On  le  voit,  le  langage  de  ce  paragraphe  difi^re  quel- 
que  peu  du  pr6ic6dent  surtout  en  ce  qu*il  se  sert,  aprds  le 
mot  "traversiers",  des  suivants  on  bateaux  d  mpeur  tra- 
'  venters  qui  ne  s'y  trouvaient  point,  c'est-4-dire,  que  le 
l^gislateur  a  inclus  non  settlement  les  traversieris  k  la 
rame,  k  la  voile,  ou  par  horse-boat,  telle  que  la  chose  se 
pait  BTiti-Afrnw  fttitre  TxtngueuJl  et  le  "  Pied  dn  Cou- 
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^  OonfomfimentA  eette  disposition  de  la  loi.  le  2/ avril 
1876   leOonaeilde  la  Cit6  de  Montreal  passa  unUle 

«  nu.«^!:     f       ,^  '  ''''^  *"^  *'»»^«"«  d«  deai  cents 
piastres  est  par  le  pr&ent  impos6e  et  ser*  prfelLe  sur 

LuT T"'"  Propri^taires  de  tout%?4q;e  ba' 

ennant  r6tnbution,  les  voyageurs  de  tout  endrJit  n'^tant 
P-  f,  une  distance  de  pins  de  neuf  milles/de  k  Z 

ion^rdtnr*[r' ''?''^'°*^^^  ^'*PP«^^ 

jourdhur.  elle  vent  arr6ter  et  suspends,  Jar  son  bref 

dmjonction.  les  prpc6d6s  adopt^s  par  I'intiL  Zr  rl 
couvrer  la  taxe  en  question-^t  demandTqu'eTsoU 
d6clar6e  non  recouvrable  en  loi.  / 

Les^raisons   principales  qu'apportent  I'appelante  an 
soutiendeses  pretentions,  sont!  /   ^^^    "^^^  *'*  . 

lo.  La  legislature  de  Quebec  n'a  pas  p^uvoir  de  rfirier 
en  qu^que  ce  soit  ni  taxer  d'aucune  faL^Lvi^^^^^^^^^ 
excitement  r6serv6e  par  I'acte  de  rAreriqurBSn^ 
que  du  Nord  a^  gouvernement  ftd6ral  rpar^^onsra^^ 
ne  pouvait  dei^guer  ce  pouvoir  4  la  Cii  de  Montlren 
un  mot.  que  cet  acte  6tait  inconstituti<£nel  et  X  ^^ 
2o.  Que  la  commission  du.  Havre  de  Montr^[  fo^Z' 
^ne  corporation  etrang^re  ,  la  Cite  de  MoS  et  qt'eUe 
.  eat  p^p„6taire  des  quais  auxquels  I'appelante  amaie  ses 

droits  de  quaiage  pour  tel  amarragev  >  ^ 

Examinons  d'abord  si  le  statut  enUestion  de  U  U^ 
lature  de  Qu6bec  ^t  ultra  vires  '*  ^"  ^^^'" 

IsJi'T^'  ■  r*'  ^l  i'^-^^riq'^e  Briti^nique  du  Nordl  de 

(^^^.r  mais  r^en  nW^ct^tXlT^^^^  ' 

viiu^ialesne  puissent  l^if^rer  si^  tout  ce^^"^^ 
mstoUpns  municipales  (celles-ci  6tant  d^"^  2^^^ 
particuher)  qui  peuvent  avoir  un  TaunnU  i»^-T 
61oiga6avftc  le^niaf  .,  »»„„.       !^  T^P^  indirect  ou 
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D'apr^s  le  droit  comman  manicipal,  les  conseils  Ipcaax 
ci*-*"*!**^  ou  de  comt6,  selon  le  cas,  out  le  droit  de  rdgler  les  passa- 
""'  ^'  ges  d'eau,  determiner  la  somme  k  payer  et  les  conditions 
&  observer  pour  Toctroi  d'une  licence  de  passage  d'eaja  et 
fixer  on  approuver  les  taax  payables  pour  passer  sur  les 
passages  d'eau  dans  an  bateau,  un  vapeur  on  toute  eiji- 
barcation,  arts.  549,  550  0.  M.  Les  cit6s  et  les  villes,  par 
leurs  chartes  respectives,  ont  les  mdmes  droits.  Tons  les 
passages  d'eau  tombent  done  sons  le  controle  absolu  des 
autorit^s  mnnicipales  dans  la  Province  de  Quebec.  TTne 
senle  exception  est  faite  h  ce  droit  des  municipalit6s  de 
contrdler  ainsi  tous  les  passages  d'eau,  et  on  la  trouve  dans 
I'Acte  de,  TAm^rique  Britanniqne  du  Kord,  sect,.  91,  par. 
18,  qui  place  "  les  passages  d'eau  (ferries)  entre  une  Pro- 
"  vince  et  tout  .pays  britanniqne  ou  stranger,  on  entre 
"  deux  provinces  "  sous  I'autorite  exclusive  du  Parlement 
du  Canada.  Or,  ici  il  n'est  pas  du  tout  question  de  cela, 
la  cbCtserest  a^parente,  il  ne  s'agit  que  de  I'imposition, 
par  la  O(ttl>oration  de  la  Oit6  de  Montreal,  d'une  taxe  sur 
chaque  trWersier  ou  bateau-&-vapeur  qui  transporte  des 
passagers  k)ck OiCfi d'un  endroit  en dedans^es  neuf  milles 
et  vice  vena.  O'est  un  rdglement  fait  pour  des  fins  muni- 
cipiJes  et  du  revenu  seulement,  et  qui  n'intervient  en 
aucune  fa^on  avec  ce  que  Ton  entend  k  proprement  parler 
par  le  mot  shipping.  La  legislature  de  Qu§bec  aval);  done 
le  pouvoir  d'autoriser  le  Oonseil  de  la  Oit6  de  3f ontrdal  de 
le  passer/ si  ellele  trouvait  bon. 

D'ailleu^,  dds  avant  la  Gonfdddration,  la  Oit6  de  Mont- 
real, par  sa  charte,  14  et  15  Vict.  chap..  128  (1861)  sect.  58, 
avait  le  pouvoir  de  "  taxer,  cotiser  et  imposer  d«8  droits 
".su^  toutes  personnes  agissant  comme  traversiers  k  la  dite 
"  cite' on  fiusant  pour  gage  le  transport  par  eau  de  per- 
''  sonnes  4  la,  dite  cit§,  de  tout  endroit  n'etaiit  pas  i  une 
''distance  de  plus  de  neuf  milles  de  la  cite." 

S'appuyan'i  sur  cette  loi,  le  Qouseil  de  la  Cite,  il  y  a 
au-del&  de  vingt-cinq  ans,  faisait  le  rdglement  suivant 
conoemant  les  taxes  et  cotisations:  sect.  29.  "Une  taxe 
1««  yti»ii,alla^ft  ^nnx  twnta  finlVara  nara  pay6e  par  le  T>ro-- 
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l^ngueuil,  ou  de  tout  quai  tenant  k  la  rive  des  ditJ     oitf  d. 
"paro,8seB.etc."    Le  langage  de  ce  documeni  ne  di^  J    """'^'• 
-nen  <^cel.  ,ni  nons  .t  actueWnt  ^.^^Tll 

II  est  done  6vident  que  ce  droit  d-irapoBer  une  taxe  mir 

XCt^JaTT^i"'^^*  ""^  '^^^  nTuve^ut^un  eT 
P^emeut  gradue  sur  le  pouvoir  ftd6ral,  ainsi  qu'il  a  6t6    ^       ~V 

I  Acte  de  I'Amfirique  Britannique  du  Nord 

Cit7d?Mr*lL^?'^'*'' "^^  est  certain,  la  Corporation  de  la 
Cit6  de  Montreal  avait  ce  pouvoir  et  elle  I'a  exerc6     Or 

en t^  an  o'  ''/  '^  ^^^^  a^te  pr^it6.  toutes  its  loi 
en  force  an  Canada  lors  de  I'union  ont  continue  d'exister 
comme  SI  la  conlM.ration  n'avait  pas  eu  ?"eu    e'tla 

"nief  o^  :  7-  ^''^''"  '''  '^^-^^'--^  decision  a"  : 
rendues  ou  ces  lois  auraient  6t6  renouvell6es  (re-enoJi) 

"n^^rd tri"""^"'^^^^  J"^^  tout  US 

derlS-iT  ?  ^^»r  M'yo'-  &  La  Corporation  de  la  Citi 

dr0^l^:^>'"'  '*  «'^™&  La  Corporation  de  la  Cit4 
de  Qu6bec     En  supposant  done  qu'il  pourrait  y  avoir  un 
doute  snr  le  pouvoir  de  la  legislature  de  Qu6be  J  de  c4?^ 
rer  A  la  Corporation  de  la  Cit6  de  Montreal  le  dn>it  dt 
feTa^V''  ''''''T''  ^^P"^«  '^  confM6rationZ^*q^l 

sommes  d'qpmion,  en  cons6queiice,  nueia  loide  1874  nn! 

autonse  Je  Oonseil  de  la  ©t^  de  iltr^al  1^ 
^ZwF^^  le  r^glement  dont  il  s'agitr^p^^ 

t^nZu  .       !'  ^'*"^"'  ^«\dernier  acte  ne  se  servait  pas 
»  dn  mot  bateau^vapeur.  et  il  a  6t6  ajoutg  dans  la  r^fo^ 

^  qm  ne  pent  conftrer  A  la  Corporation  de  laShTde 

Montreal  un  pouvoir  qu'elle  n'avait  pas  auparavant    Ad! 

^'Hs  r^'  'T'^^'''  ^'^"  -confredrs  le^t  ' 
acte  de  1874,  aussi  bien  que  dans  tons  les  autres  sur  le 

^uj^ts-entendtoutaussibiende  la  personne  qmeZti^e 
le  passage  de  I'eau  que  ^e  I'embArcation  donU^e^s^ 
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Peur.  le  vent,  la  rame  ou  tout  autremeftt.    O'esU'intll^ 
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prttation  coiwtante  qui  a  6t6  donn6e  &  cette  diBposition, 
comme  nous  rSvouB  fait  voir  par  les  citations  faites  <si- 
dessus  des  fStlemenSradoptfes  sur  le  sujet.  Nous  le 
Savons,  une  corporation  n'est  autoris6e  k  pr6lever  des 
tiaes  qu'en  autant  que  ce  pouvoir  lui  est  eipressfement 
conffer6  par  sa  charte,  mais  aussi  faut-il  bien  donner  une 
interprfitation  aui  termes  qui  conftre  ce  m6me  j?ouvoir 
qui  ne  soit  pas  d'un  rigourisme  tel  qu'il  puisse  d6truire 
et  mettre  4  n6aut  Tintention  du  Ifegislateur. 

Maintenant,  quant  h  la  seconde  prfetention  Wise  de  I'a- 
vant  par  I'appelante,  elle  n'est  pas  mieux  forid6e.     II  est 
bien  vrai  que  la  Corporation  des  Commissair^s  du  Hftvre 
de  Montreal  a  jurisdiction  sur  le  St.  Laurent  et  ses  graves, 
entre  certains  points  indiqufe  dans  le  statuf,  jnais  cela 
n'est  pas  k  I'exclusion  de  la  Corporation^^  la  Oit6  de 
Montrfeal.    Ses  attributions,  ses  pouvoirs  sorft  d'une  na- 
ture toute  diflf6rente  k  ceux  de  celle-ci.    Elle  is'occupe  du     , 
bon  gottvemement  du  H&vre,  du  mouijlage,  de  I'encrage,     ' 
etc.  des  Vaisseaux—elle  rdgle  I'endroit  qu'ik  derront  oc- 
cuper--contr61e  I'usage  des  lumidres  et  de*  feux,  le  d6- 
chargemtent  des  vaisseaux,  etc.,  etc.    C'est  iotoire,  elle  a 
remplaqe  I'ancienne  Corporation  de  la  Maison  de  laTri- 
nitfe  doittt  Torigine  remonte  au  commenceikient  du  siicle, 
mais  jjJmais  cette  derni^^re  n'a  eu  le  contr^le,  en  vertu  de 
la  loi,  des  passages  d'eau.  Au  contraire,  Ul  que  je  I'ai  fait/  ^ 
voir  (Ji-dessus,  la  Corporation  de  la  Cit6  del  Montrfeal  I'avait 
de  p^r  sa  charte,  et  les  divers  statuts  piwsfes  subsfequem^ 
mei^t  jusqu'i  aiyourd'hui  ne  le  lui  6nt  point  enleyfi. 
Plus,  la  Corporation  des  Commissaires/  du  Hfiivre  n'a  ji- 
mais'prfetendu  avoir  aucunejurisdicticin  BUT  ces  passages 
4>au,  et,  I'aurait-elle  voulu,  qu'elle  fae  Taurait  pas  -pu, 
4»r  le  Parleinent  «§d6ral  par  I'acte  da'lBtS,  chap.  61,  sect. 
29,  qui  I'autorise  k  pr6lever  certaids  drpjts,  lui  d6feM 
in^pfirieusement  de  les  faire  peser— Ite  en  exemptant  cbm- 
tiutement,  au  contraire— sur  les  peiionnes  et  les  voitures 
sJlant  4  la  Cit6  de  Montr^iO,  ou  eW  revenant  sur  aucun 
traversier  entre  la  dite  Cit6  et  Lon^euil  ou  Uprairie,  etc; 
Ce  qui  est  la  reoonnaissance  imblicite  si  non  explicite 
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II  est  de  toute  Evidence  que  ce  sont  deux  corporations       '"w. 
'  distinctes  qui  ne  s'excluent  d'aucnne  maniire  cependant,  ^^j^**"*'- 
^t  qui  out  chaoune  leurs  pouvoirs  d6finis,  leurs  ^ttribu-    i2i{,*JLV/ 
tions  et  prfirogatives  particulidres,  et  elles  les  exercent 
Tune  pour  les  fins  de  la  navigation  proprement  dite  {$h^ 
ping),  Tantre  pour  les  fins  munioipales  et  dans  un  cadre 
beaucoup  plus  restreint  tant  sur  le  St.  Laurent  que  sur 
ses  rives.     D'ailleurs,  devons-nous  lyouter,  en  .terminant, 
si  la  I6gislature  de  Quebec,  sans  agir  inconstitutionneUement 
— et  nous  venous  de  voir  qu'elle  ^e  Ta  point  fait— a  oc- 
troy6  h  la  Corporation  de  la  Cit6  de  Montreal  le  pouvoir 
d'imposer  la  taxe  en  question  pour  les  fins  municipales, 
ce  n'est  pas  fun  statut  du  Parlement  du  Canada  qui  pour- 
rait  implicitement  ou  explicitement  le  lui  enlever,  quoi- 
qu'on  en  ait  dit. 

Un  autrevpoint  a  bien  6t6  s6ulev6  prtr  les  plaidoiries  . 
Tappelante,  k  savoir :  qu'elle  est  plac6e,  par%  riglemei 
dont  elle  se  plaint,  ^sur  un  pied  d'in6galit6  avec^les  auti 
compagnies  de  navigation.    Tel  n'est  pas  le  cas,  l^vrttfle- 
ment  impose  la  taxe  de  deux  cents  piastres  sur  tousles 
baieaux-&-vapeur  traversiers   qui  transportent  les  vtoyiu 
geurs  de  tout  endroit  n'fitant  pas  k  une  distance  de/plus 
de  neuf  milles  de  Ia0it6.  Elle  taxe  ainsi  tons  les  bateaux 
4'Vapeur  de  cette  ciitggorie,  sans  exception  aucune, /et  elle 
ft'avait  aucun  droit  d'en  taxer  d'autres.    O'euJ  6i6  une 
ill§galit6  flagrante  de  sa  part  que  d'aller  au-delil.    Mais 
ce  moyen  aurait-il  6t6  fond§  que  I'appelante  ii'au/ait  plus 
§t6  en  temps  util^  de  le^-faire  val^#.       X^       / 

Sur  le  tout,  la  Daa^ritd  de  cette  Cour  est  d'opinion  que 
le  Oonseil  de  la  Oit6  de  Montr6al  arait  le  pou^ir  de  pas- 
ser le  rdgle^ient  en^question  et  d'imposer  li  ta^  qu"il 
renferme,  et  que  le  jugement  de  la  Cour  Su,i)6rienre  qui 
lemaintient  est  bien  fond6  et,  il  est,  en  Consequence, 
confirmg  avec  ddpens  contre  I'appelante.      /  \ 
DoBioN,jOLJ.:—    v         ':'  '':\^A'\-:'-    I  ''■■'/'■ '■-/■-^' 
li  it  were  not  for  tjie  importance  of  this  case,  I  should 
not  be  disposed  to  add  a  word  to  what  has  been  said. 
But  in  view  of  the  constitutional ,  question  which  hjtM 
'bftftn  miHwd,  T  may  state  briafly  the  lyteoiM  why  i¥=m9Bm= 
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to  me  that  the  judgment  should  be  confirmed.    In  the 

first  place,  ferries  between  two  points  within  a  province, 

are  under  the  jnriidiction  otthe  local  legislature.    This  is 

quite  clear  from  the  terms  of  article  18  of  section  91, 

B.N.  A..  Act,  by  which  ferries  between  a  province  and  a 

foreign  country,  or  between  two  provinces,  are  placed 

under  the  jurisdiction  of  the  Dominion  legislature.    It 

follows  that  ferries  between  points  within  a  province 

66me  under  the  powers  9onferred  lipon  the  local  legisla- 

iures.    But  that  is  not  all.     By  paragraph  16  of  section 

92,  *' generally  all  matters  of  a  merely  local  or  private 

nature  in  the  province  "  are  assigned  to  the  local  legisla- 

turee .    A  ferry  between,  two  points  in  a  province  is  surely 

a  matter  of  a  local  or  private  nature.    It  also  appears,  on 

reference  to  the  statutes,  that  the  city  possessed  the  power 

to  tax  ferries  priqr  to  Confederation,  and  that  law  has 

never  been  repealed.    There  can  be  np  doubt,  therefore, 

that  the  provincial  legislatures  have  the  right  to  regulate 

ferries  within  fhd  pipvince.  -  - 

As  to  the  by-latW  being  passed  under  the  87  Victoria, 
although  the"  tuig^nal  acts  are  replaced  by  the  new  act, 
the  provistolBi'Sf  the  old  acts  are  not    considered  as 
repealed.    The  consolidation  is  a  continuation  of  them. 
*    As  to  the  jurisdiction  of  the  Harbour  Oommissioners, 
that  does  not  interfere  wtthrihe  control  of  the  city.    The 
Harbour  Oommissioners  by  their  charter  are  excluded 
froikl  levying  a  tax  upon  ferry-boats  plying  within  nine 
miles  from  the  city.    What  was^  the  object  of  that  excep- 
tion ?  It  was  because  these  boats  were  already  subject  to 
taxation  by  tho  city  of  ilontreal.    The  Harbour  Commis- 
sioners have  power  to  tax  proprietors  of  vessels  who  bring 
such  vessels  to  the  Harbour  of  Montreal.    The  corporation 
of  the  city  fiave  a  right  to*  tax  the  owners  of  properties^ 
extending  to  the  river.  \ 

Further,  it  has  been  decided  by  the  majority  of  this 
Court  that  the  legislature  of  the  province  has  the  right  to 
tax  the  proprietors  of  foreign  vessels  doing  business 
within  the  province. '  If  so,  it  certainly^as  a  right  to  tax 
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ferry  companies  ninning  boat«  between  poinU  within  the 
province.        '  .  '  ' 

I  am,  therefore,  of  opinion  that  the  judgment  ahould  be' 
conarmed,  Hrat,  becanae.  t^ia  waa  an  act  relating  to  a 
matter  of  a  local  and  municipal  nature  ;  it  was  the  exer- 
cise of  a  power  existing  before  C^federation,  and  never 
repealed  ;  and,  moreover,  the  right  of  the  local  legisla- 
tures to  tax  ferries  within  the  province  is  clear  from  the 
termsl  of  the  B.  N.  A.  Act  itself. 

Judgment  confirmed.  Cross,  J.,  diii,  _ 
Datbec  Sf  Madore,  attorneys  for  Appellant. 
R.  Roy,  Q.C.,  attorney  for  the  City  of  Montreal. 
J.  L.  ArchambauU,  Q.C,  attorney  for  the  Intervenant 
(J-  K.)  , 


ma. 

01*.  d*  NaT. 

at/d. 

MMirM. 


V. 


\  Jnne  SOj  1886. 
Coram  Monk,  Ramsay,  Tessieb,  Orobb,  Babt,  JJ. 

'  MOlSESOHWOB,  } 

{W«idant  m  Court  behw), 
f  ■  AppBj:j.Alit; 
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JOEL  0.  BAKBB  tr  al.,  ks-qual., 

{PiauUiff't  in  Court  below),        ^ 
Bksfondknts. 


».        ■  — 

^'^io»— Property  regiOered  in  fumejofwnm'$agen^ 

°"tr75l!l  ''"'••""^'tor  liasarightj,f  «rtIon  sgUnrt  the  M«.t«f 
hi.  debtor.  In  whose  name  wiU  eeute  of  the  debtor  i.  nwkSS  !. 

Ji'tK*.??^  *'*'  ""**  ^^^'  ^"^  Song.  toTS^to? 
SS;3'  ,^T^  that  the  «tloa  is  unn^^^^,  theTniZJ 
#i}DtainiaKit  will  be  conflnned  without  ooeti  in  either  Coarfc^ 

The  appeal  was  from  a  judgment  of  the  Superior  Ooui 
Montreal  (JErrir  J-K  April  10.  1886,  in  thTfoUowi^ 
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^'•'Lft  Oour  ayant  pria  communication  d««  pi^oea  compo- 
aant  le  doaaiiir  do  la  prfia^nte  cause  aux  ilnii  d'a<\jug*ff  aur 
le  m6rite  d«  la,  dite  cauBt*  remia«  A  c«tte  Oour  par  lea  da- 
mandeura  et  le  dftfendeur,  but  /actum$,  1«  dit  d6fendeur 
n'ayant  paa  plaid*  h  I'Action  et  la  miae  en  canso  ayant 
dfeclar*  a'en  rapporter  k  juatico,  d&ment  conBid>r6  la 
preuve  faite  et  d^U.b*r6  ;     ^ 

"  Attenjdn que  im demandeura  Aa-qu«lit6 aontor^anciera   , 
par  jugement  en  date  du  18  novembro  1877,  de  Dame 
Marie-JoB6phinp  Pelletier.  veuve  Jackson,  pour  une  aomme 
de  #100  avec  intirtta  et  fraia  ; 

"  AttBuda  que  la  dite  Dame  Pelletier  eat  propri6tair« 
d'un  terrain,  aituft  en  la  paroisae  de  St-Vincent  de  Paul, 
danate  comt6  de  Laval,  connu  et  d6sign6  aoua  le  No.  91 
au  plan  et  livre  de  renvoi  ofiftciolB  de  la  dit«  paroiaae  ; 

"  Attendu  qup  cet  immeuble  apparait  nfianmoina  aux 
rfegiatrea  du  bureau  d'enregistrement  du  dit  comtt,  au 
nom  et  comme  propriafi  du  d6f«ndeur  et  que  lea  deman- 
deura ne  peuvent  en  conafequence  le  faire  aaiait  et  vendre, 
dana  V6tat  actuel  deB  choaes,  Bur  la  dite  Dame  Pelletier  ; 
"  Attendu  que  lea  demandeuM  is-qualiU,  vu  le  refua  du 
d6fendeur  de  laiaser  saisir  et  vendre  le  dit  terrain  ^mm«v 
propri6t6  de  la  dite  Dame  Pelletier,  et  de  dfeclarer  volon- 
tairement  qu'il  n'en  eat  paa  le  vferitable  propri6taire,  se 
aont  pourvuB  par  leur  prfeaente  action  pour  demander 
qu'il  Boit  d4clar6  et  adjugfe  que  le  dit  immouble  eat  v6ri- 
tablement  la  propri6t6  de  la  dite  Dame  Pelletier,  et  non 
paa  celle  du  d^fend^urj  que  le  dit  dfefendeur  n'a  paa  con- 
te8t6  cette  demande,  et  qu'il  appejrt  A  la  preuve  et  aux 
6cTit8  et  dfeclarationa  du  d§fendeur,  produita  k  I'enquAte, 
^lu'il  n'est  paa  le  propri6taire  du  dit  immeuble,  lequel  • 
'  appartient  en  xbtk\\\Jk  k  la-dite  Dame  Pelletier ; 

"  Accorde  lea  concluaiona  de  la  dite  demande  et  dfeclare 
.  que  le  dit  immeubla  No.  91,  du  cadastre  dfe  la  dite  pa- 
Toiajse  de  St-Vincent  de  Paul  eat  bieri  et  v6ritablement  la 
proprifelife  de  la  dite  Dame  Pelletier,  et  non  celle  du  d6fen- 
''  deur ;  e^  conafquence.  ordonne  an  d6fendeur  de  signer 
aux  denindeurs  toute  dficlaration  requiae  A  I'effet  de  re- 
ii^niMdtrcLce  que  deeaua.  et  k  difant  par  lui  de  ce  fairo, 
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oomme  t«ll«  d6cUrat,on  du  dfif«ndeur  et  .erre  aai  m«m«i 
AM    1.  pr«..,„t«  ««nt«noo  dovant  dtre  eiiregi.tr«e  ,>arto«t 
oa  besom  seri^  iK,ar  .ortir  et  valoir  wu  plein  et  entier 
effet,  1^  touteii  Run  qne  de  droit ; 
^^•Et  oondamne  le  dit  d6fendeur  aux  dApena  di.traiti, 

May  21,  1888.]  

D.  Oirouard,  Q.  C,  for  the  appellaiit  — 
_    Lea  intimfia.  exficuteura  d«  fen  Wm.  Workman,  alldguent 
d.n-  leur  action  que  le  la  novembre  1B11,  il.  ont  obtonu 
jugemen    contre    Dame  Joafiphine  PelleUer.  pour  ilOO 
mtfcrd   et  fra,.  j  que  leur  d6bitrice  eat  pn,pri^taire  du  No 
91  de  la  paro.a«o  de  St-Vinceht  de  Paul ;  mai.  qu'il.  ne* 
peuvent  le  aaiair.  parce  qu'il  «e  trouve  au  nom  de  I'ap- 
I>eknt  aur  lea  hvre.  du  bureau  d'enregi.trement ;  W« 
P^  of  foci  the  deferuiant  is  not  proprietar,  but  ai  fSla 
mortgage  creditor.  ** 

i«r^"^"  i«t|m6.  -ana  aiitre  alligation,  concluent  que 
T  d»' '°»°>«»ble  aoit  d6clarfr  la  propri6t6  de  la  dite  Dam! 
JoH^phine  Pelletier.  et  que  I'appelant  aoit  tenu  de  aign« 

?1  T:  .  ^"  "T  ^^^"»*»«°  1"  Wment  en  tienne 
ueu,  le  tout  avec  dfipens.     i 

Oette  a^ion  fut  intent6e  le  21  juin  1884 

Qomme  la  propri6t6  en  question  6tait  de  petite  valeur    ~ 
environ  IJOO.  et  av.it  d6jA  6t6  Poccaaipn  de'teaucoip  de 
fnus.  1  appelant  n'a  pas  cru  devoir  plaider  4  Paction,  ayant 
mal  Sr     '^""""*  sans  oela  A  faire  voir  qu'elle  «ait 

Remarquona  d'abord  que  Taction  intent6e  n'est  paa 
in^timTsT  ^^''''^'  ^'*'"'"'  ^""^^^  '''■**  '^^^«^^  P"^e« 
mlZ  ^°**f'^'  ''*''**  ***'"*"*  '*'*'"''  "'"**'"•  l'*PPeJ»nt  lui- 

ti^^  do^ments  et  la  correspondance  entre  le.  par-  ~ 
ties  ont  6t6  produits  et  nous  allona  no,,  permettre  de  le. 
analyser  a^si  que  le  t6moignage  de  Pa] 
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P.i  UB  i»ct«  ae  ynt.  da  22  mar.  18f&.  BrajU  notai.e. 
en;.Ki«tr6  pr  b<.rd«r«au   l«  4  mT«-^l|»0.  WV  Henry 

d«  JoWf*  H.  Jack.«n.  limmeuble  en  question  etj««  meu- 

■•noe  d'une  hypoth*que  iiii.t.iite  «u  favour  da  frAro  d« 
"p^lt.  Alfl^  8<.hwob,  poar  |400  «t  iul6r*t.  el  poox 
Unir. Ta  paiement  d«  «ett.  hy,>oth.qae.  racqu6rea|rtg^ 
pothfcqoa  de  nouveatt  le  dit  Immeubla.  l2ti£k 

Par  acte  du  22  mar.  1876,  Braalt,  notahre.  jpiftfp>t|p> 
6  ^1^11875.  Marie-Jo..phine-Cord.lMT^|||  v^^^^^ 
rimmeuble  et  1«  mfiimK^  A  Madame  OviAfWTO»rie.  ^ 

Par  !^e  du  80  neptembre  ,876.  Klttaon.  noUire.  •«»«. 
Jtrl  U  2  mar.  X877,  Madame  Ovido  Ste-Marie  vendi 

de  "certain  chargeH  and  incumbrances  well  known  to 

"  t  ^^^  Vappelant  donnait  la  contre-lettre  qui 
aa^  "pTl'  Marie-rH^pbine-Cordfelia  PelleUer  veu^e 
de  J#rH.  JackBon.  mari6e  en  secondea  nooee  h  Q.  ^. 

^*"°y'  *  '     ..Mont«*l,8eptembOTa0th,1876. 

"  P**'  Madam.  ^,  ^^  yj^ 

..TIU.  U  to  acknowledge  that  the^MW-d.y™^  ^^ 

"  Vincent  de  Paul  property  ^y^^.^^^^^Xt.  ylr  ment  In  th« 
..  inten-t  and  on  your  belml .  that  I  «*  •'"'»''y  "lertyTthe  best 
"n»attor.it.«.ng  -''-^^^ /^-j'^i^jj^  ^^'^X^.  etc.  out  of 

ic^^'cjr  .K-.ir;r;s  b:2jr^e  ph.  i.in. ., 

-  entirely  to  my  diwwtion*"      a 

..  '  Plu.  tard.  le  21  d6c«iPWr  par  -^^f  ^J^"" 
aon.  enregistrfe  le  18  mars  1880. 1'appelant  obtint  de  Marie- 
Henriette  Gauthier.  veuve  d'Henry  Jackson,  lea  droits 
,  ,^'u.ufniit  qu'elle  avait  sur  le  dit  imtneuble.  ^ 

'?  Pendant  que  tout  ceci  ae  paaaait.  le  cadastre  6tait  mia 
^   en  force  dans  le  comt6  laval.  .  r      1 

Le  28  ftvrier  1880,  lea  intimfa  feiaaient  enregiatrer  le^r 
l^meat  coi^tre  M>dame  Kenny  but  I'immenble  en  ques- 
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-'  -f^-  ■K'     ,-v^ 


-»-fl(^H  • 


tlon.  coii#iKfflr»»n,*TO  ft  a«  k-yfincmt  de^Pfcal 
bim,  q««  U  mte  ,im  i^mi  ft,t  faite  1«  S2  tn«n  1«W  ». 

Q««'q««iJouri  .p#..4inTMH80.un%rd«r«ittd»l. 
dU«  v«nt«  ft,t  «nregi«tr6.  .veo  montion  «t  m.oniuiawici. 
<Ulhy|M>thftqa«d'Alfr«dHohwob.  ^ 

-  T«ll«  fitait  U  iwiitioa  d«fc  portiet.  !o^o  'fc  ii%o<*l«. 
tionii  lommepcArent  pour  arriv«r  k  un  •rrang*.m«iit  k  IV 
nriable.    Mai.  11  p»r»it  qu«  1««  chowi  •iUwat  leaUnieut. 
Lo  8  mars   1881    I'appoUnt  agiRMnt   tftttt  jwpr  llfhid    ^ 
Schwob   dont  if  mt  lo   pro«,ur«ur.  qu«  poor  u  maiwB 
Bchwob  Frdroa.  qui  o«t  cr^e^mUre  d^  Madwi»«  Kenny  pour 
•  176  en  sna  do  m  qu'dl»  doit  k  Alfrod  Schmob.  In^rit  qo'il 
attend  le  retour  de  .on  ttvo<5»t.  M.  WOrt«l«.  d'Ottawa 
pour  clore  I'affkire.     L«  24  mar.  1881.  M.  B#n.rd  «ire..^     „ 
uno  lottre  A  rapp.,lant  lui  doraandant  aB«  dfclaration  que 
1  immeublo  ue  lui  appartient  pa..     L'.pp«lan*  lui  rfipond 
quilJi^erra  le  Ipiijfcraain.    On  ne  nit  tr»p  ci,  qui  w 

?!^?  ?•"*■:''*"*  ^P^^^j"?*!"'*  ^'«6de  1884.  Le  8  juin 
18^,  le  iK>ul«ign6  fdre«.ait  la  Qote  .uivanto  i  U.  Bar- 
nftra ;  >'   / 

Cher  MoMleur.  '    ^  \        Mo"*^- »  l«»nlM4.    ' 

.i!Sm  ""*°!.r«"  «n.truotion.  de  M.  Sohwob,  de  Mr.  vendie  par  1« 

d^L^n   M^^   Mon  client.  unchyppthiqueanMrieureWaX 
prWUS.    Voule^yoo.  oon«mUr  A  radler.  n,tn.  hypothAque  .ur  p^yeoLt 
^de  vo.  ftal..  et  .lore  on  dl.p<»er.  de  1.  proprMt*  par  vente  privijr 

Le  6  juin,  I'appelant  receviit  un  litA  de  la  rtcUmitfon     , 
de  la  8acce.8io&  Workman,  se  montant  k  #814  60,  y  o«m-     \ 
pn.  let  mt6r6t«  depui.  le  12  Janvier 48tO,  le.  fni.  et  le.  -   V. 
interAt.  .nr  ce.  frai.. 

U«r  juin,  I'appelant  rtpond:  "A  ce.oonditioii.-14  Jl  - 

'  vaiit^ieux  que  la  propri6t6.oit  vendue  an  .h6rif.L'lw-      ' 
"pothAque  de  noire  client  et  I'avoijat  prendront  tout.  JW 
"  le  certificat  du  bureau  ici.    You,  n'avei  qn'A  Tmir  la 
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Vair'^Tenvoyer  chercher,  et  vous  serw  convidiicti  dn 

•Ifoit'V  .    . 

Le  certificat  et  les  papierB  furent  de  suite  transmis  k 

M.  Bernard,  qui  le,  13  juin,  r6pond  :  "Je  vous  renyoie  les 

'   "  papiers  dans  I'affaire  de  Schwob-Workman.    J  ai  pu  de 

"  nouveau  reprendre  tous  les  fils  de  cette  querelle,  dans 

"  laquelle  il  y  a  plus  de  complications  que  de  profit  pour 

"  personne.  excepts  les  avocats.  Et  9a  ne  vaut  pas  la  peine 

"m6me  pour  eux."    Puis  M.  Barnard  suggere  que  M. 

Schwob  remette  la  propri6t6  A  Madame  Kenny,  par  une 

d6claration  qu'il  feratt  enregistrer. .  ,  .  ^  .  .  ^ 

Le  20  juin,  M.  Barnard  demande.une  rfeponse.  "  Mon 
••cher  Girouard;  une  rfeponse,  s.  v/p.,  i  ma  dernwre  lettre. 
"  afin  que  nous  sachions  on  nous  en  sommes.  Vous  avez 
^  rfeveiU6  ranimal  .qui  dormait.  Je  ne  me  rappelle  pas 
"  trop  si  Tanimarauquel  le  dicton  8;applique,  est  un  chat 

"  on  un  lion." 

Le  m6me  jour,  20  juin,  M.  Girouard,  envoie  la  rfeponse 
suivante  :  "  Je  n'ai  pas  de  conseil  k  vous  donner.  Vos  frais 
"sont  payfes,  me  dites-roiw.  Alors  je  poursuis  en  dfecla- 
"  ration  d'hypotheque,  d'autant  plus  que  ^e  ne  vois  pas 
"comment  vous^pouvez  saisir." 

Effectivement  Mfred  Schwob  poUrsuivit  de  suite  Moise 
Schwob,  en  dfeclaration  d'hypotheque,  lequel  dfelaissa  1  im- 
meuble  qui  fut  sans  dfelai  saisi  parle  shferif.    MaisJes 
intimfes  ont  arrfetfe  la  vf  te  au  moyen  d  une  opposition. 
En  mfeme  temps,  les  intimfes  proc6d6tent  par  1  action  qui 
r^fait  iteet  du  prfesent  ajipel.    Avant  de  juger  la  cause  au 
'-^  mferSl,  le  tribunal  iA/ferieur  (Lobangeb.  J.)  ordonna  la 
misiUn  cause  de  Madame  Ovido  Ste-Mari^.  qui  dfeclara 
"  nuWle  n'a  aucun  interfet  k  opposer,  et  qu'elle  ne  s  op- 
"Jose  en  auome  mani6re  k  ce  que  le  dit  acte  de  vente 
,    "^onsenti  paj  elle  k  I'appelant).  fbit  considferfe  Mi  a 
.     "  Moise  Schwob  en  sa  quality  de  procureur  de  la  dite  Dame 
"  Pelletier  (Madame  Kenny),  mentionnfee  en  cette  cause; 
' "  et  qw'atL  surplus  elle  s'en  remet  k  justice." 
."*     O'eat  alow  qtt"  lo"  e^^osiouH  dfl  In  deniftTldft  des  mti- 
nlfes  ftffent  acc6rd6es. 
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Voiiaies  faits  de  la  cause,  et  ils  ne  seraient  pas  plus 
complets  si  I'appelant  eut  plaid6. 
L'appelant  soumet  q^e  le  jugement  dont  est  appel,  doit 
«   etre  renvers6  pour  les  raisons  suivantes  : 

1.  La  demande  est  trop  vagi^.  La  d6claration  aurait 
du  faire  voir  comment  Madame  Kenny  6tait  devenue  la 
propnetaire  apparente. 

2.  L'action  que  les  intyn^s  auraient  du  prendre  dans 
les  circonstances— et  elles  sont  corroborfies  par  le  t6moi- 
gnage  de  l'appelant— 6tait  une  action  en  reddition  de 
compte  contre  l'appelant  en  8aqualit6  d'agent  de  Madame 
Kenpy  pour  un  but  particulier.  > 

8.  Les  faits  de  la  cause  font  voir  que  l'appelant  est  le 
propri6taire  v6ritable  de  Timmeuble  dans  le  but  de  le 
-  vendre  si  I'on  veut,  et  de  payer  les  dettes  et  rendre  compte 
k  Madame  Kenny,  mais  aved  pouvoir  ind6niable  de  passer 
un  titre  valable.  S'il  y  eut  Ifraude,  les  intimfis  auraient 
pu  rattaquer ;  mais  c'est  ce  qu'ils  n'ont  pas  fait. . 

4.  L'appelant  ne  pent  6tre  forc6  de  signer  la  dficlaration 
qui  fait*  robjet  de  cette  demande  sans  qu'auparavant  la 
vente  par  Madame  Ste-Marie  k  l'appelant  soit  mise  de 
c6t6.  Tant  ^ue  cette  vente  subsiste,  I'appelMit  est  pro- 
pri^taire. 

6.  L'appelant  ne  pouvvait  donner  la  dficlaration  que  lui 
demandaient  les  intimfo,  sans  avoir  obtenu  au  prealable 
le  consentement  de  Madame  Kenny,  qui  avait  et  a  encore 
des  droits  4  faire  valoir. 

6.  Pareillement,  le  jugement  dont  est  appfel  n'aurait 
pas  du  6tre  rendu  sans  appeler  en  cause  Madame  Kenny 
qui  au  dire  de  Madam^  Ste-Marie,  a  surtout  int6r6t  sur 
le  litige. 

t  Enfin  comment  l'appelant  a-t-il  pu  6tre  con^imnfi  & 
^emettre  I'lmmeuble  purement  et  simplement  lorsqu'ind6- 
pendumment  de  ses  transactions  avec  Madame  Kenny,  il 
est  le  propri^taire  au  moins  de  rusufruit  de  I'immeuble 
"  8.  Ces  considirations  font  voir  que  le  proc6d6  le  plile 
exp6ditif  d'arriver  A  la  vente  par  le  ahferif. 
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en  dfeclaratiSSlTEjrpotlid^  et  le  dfiS^^t  qui  s'en 
est  suivi  et  qui  pouvait  avoir  lieu  sans  le  consentement 
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de  Madame  Kenny,  absente  du  pays  depuis  longtemps,  ni 
sans  la  mettre  en  cause.  4 

E.  Barnard,  Q.  C,  for  the  respondents :—  , 

Les  demandeurs  en  Oour  Supferieure,  prfesentement  ift- 
tim6s  en  leur  qnalitfe  d'exficuteurs  testamentaires  de  feu 
IcVilliam  "Vf orkman  ont,  le  18  novembre  1887,  obt6nu  , 
jugement  centre  Dame  Marie- Jos6phine-Cord6lia  Pelletier, 
veuve  de  feu  John  Henry  Jackson  et  fepouse  en  secondes 
noces  de  William  John  Kenny,  pour  la  somme  de  cent 
dollars  avec  intferftts  et  frais. 

Les  intimfes  n'ont  pu  jusqu'A  pr&ent  reeeuvrer  le  mon- 
tant  de  ce  jugement,  vu  que  la  dite  Dame  M^e-Josfi- 
phine-Cord61ia  Pelletier,  qui  a  laissfe  la  proy&^P^t  dont 
le  domicile  actuel  est  inconnu,  ne  po88e^i^-#n  nom 
aucuns  biens  mobi^iers  ou  immobiliers,  q^  life  intimfis 
puissent  saisir  en  exfecution  de  leur  jugement.  Mais  les 
intim§s  ont  dfecouvert  qu'une  propri6t6  immobilidre  situ6e 
k  St-Vincent  de  Paul  (comt6  de  Laval)  appartient  r§elle- 
ment  A  leur  dfibitrice,  quoique  cette  propri§t6  paraisse 
aux  livres  du  rfegistrateur  6tre  la  propri§t6  de  Moise 

Sehwob,  I'appelant.  «  v      . 

L'acte  de  vente  par  Madame  Ste-Maria  a  Moise  Sehwob, 
ayant  6^6  enregistr6  dans  le  bureau  d'enregistrement  du 
comt6  de  Laval,  sans  aucune  d6claration  par  Moise  Sehwob, 
qufe  Madame  Kenny  §tait  la  veritable  propri§taire,  les 
intimfes.  le  8  mars  1881,  s'adresserent  a  Moise  Sehwob  lui 
demandant  de  signer  une  dficlaration  des  faits  qui  leur 
permettrait  de  saisir  la  propri6t6  comme  appartenant  k  leur 
V  dfebitrice.  M.  Sehwob  ayant  refus6  ou  n6glig§  de  signer 
la  dfeclaration  demandfee,  les  intimfes  ont  intents  Taction 
qui  a  amen6  le  jugement  dont  est  appel,  pour  qu'il  fut 
cond«mn6  &  signer  cette  declaration,  ou  h.  dfefaut  poUr 
que  le  jugement  servit  de  d6claration. 

L'appelant  n'a  pas  plaid§  k  Taction,  mais  lorsde  Vargn- 
ment  sur  I'inscription  au  m6rite,  il  a  soumii  un  factum 
dans  lequel  il  soul6ve  trois  points:  Le  premier  que  Ma- 
Aurti^  ICftnny  eAt  dft  6tre  partie  k  Taction.    Le  second  que 


Taction  eAt^^Tdtre  une  aoUon  en  reddition  de"conSpte: 
LetroiBiime  que  lui,  Moise  Sehwob,  avait6t6  poursuivi 
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par  Alfred  Schwob,  son  frdre,  un  cr6ancier  hypothficaire 
qui  aobtenu  jugement  qui  ordonne  k  l'intim6  de  payef 
ou  de  dfilaisser.  

068  moyens  n'ayant  pas  6t6  plaidfes,  ne  pouraifent  6tre 
P"«  «*»  eon8id6ration  par  la  Cour  Inftrieure.  D'ailleurs 
ils  sont  manifestement  frivoles. 

June  80,  1886.]  , 

Ramsat,  J.  (for  the  Court)  :— 


U8«L' 
S«hwob, 

T.     -^ 

BOiar. 


This  is  a  peculiar  action  and  the  principal  question  is 
whether  such  an  action  lies.  Repondents  obtainM  judg- 
ment against  a  Mrs.  Kenny.  Subsequently  they  discovered 
that  she  had  made  over,  some  property  to  appellant  for 
certain  purposes  ahd  had  got  from  him  a  cmtre-lettre  ac- 
knowledging the  fact  that  he  was  only  agent.  The  action 
prayed  that  Schwob  should  give  the  respondents  an  acf 
knowledgment  to  that  effect,  or  that  the  judgment  should 
I  stand  for  such  acknowledgment.  .  T 

We  do  not  think  this  action  illegal,  but  obviously  it  is 
useless.  Respondents  had  the  acknowledgment  if  that 
was  necessary.  We  therefore  think  that  as  respondents 
have  taken  an  unnecessarily  expensive  process,  they*  can- 
not have  costs  in  either  Court,  but  the  judgment  will  be 
confirmed.  / 

Judgment  confirmed  except  as  to  costs. 
D.  Girouard,  QC,  attorney  for  the  appelk^t. 

Ainwfirf  4.  Banwrc^  attorneys  for  the  respondents 
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1/  *.  ■         May  26,  1881 

Cdram  D^moN,  Oh.  J.,  Tessikr,  Cross,  Baby,  Church,  JJ. 
ALFRED  JOYCE, 


{Petitioner  in  Court  below), 

Appbllant ; 


AND 

LA  OITfe  DE  MONTREAL, 

'  {Defendant  in  Court  below), 

Resfondbnt. 

Ctty  of  Montreal'-^2'iS  Vict.  {^.),  ch.  58,  s.  12- Asfesment 
roll— When  U  comes  into  fme— Prescription  of  action  to 
annul. 

Held  —That  an  asaesament  roll  comes  into  force  from  the  date  of  its 
final  completion,  and  deposit  by  the  commissioners  in  the  office  of 
the  citr  treasurer,  and  the  prescription  of  three  months  under  42^3 
.    Victoria,  chap.  63,  s- 12,  runs  from  that  date.  . 

The  action  was  to  annul  an  j^psessment  roll.  The  roll 
was  completed  and  deposited  by  the  commissioners  on 
the  12th  of  January,  1882,  but  the  last  notice  of  deposit 
was  published  on  the  I'lth  January.  The  action  was 
served  on  thelSth  April. 

The  respondent  pleaded  the  prescription  of  three  months, 
under  42-48  Vict.  (Q.),  ch.  68,  s.  12. 

The  appellant  iJnswered  in  law  to  this  plea,  but  thft 
law  issue  was  decided  against  the  appellant  by  the  m 
lowing  judgment  rendered  by  Mathieu,  J.,  14  Januar^ 

1884 :—  .     \      _^. 

"La  Cour,  apr6s  avoir  entendu  les  parties  par 
avocats  et  procureurs  respectifs,  sur  le  m^rite  de  la  r6ponse 
en  droit  du  requferant  au  premier  plaidoyer  de  la  d^fen- 
cleresse,  par  lequel  dit  plaidoyer.  la  dtfenderesse  soutient 
que  le  droit  du  Jeq^6rattt  d'attaquer  le  r&le  de  cotisation 
en  question  en  cette  <»use,  est  prescrit  depnis  le  12  avril 


>urs 


1882,  avoir  examin6  le  cBTpIaidoyer,  Fa  dite  rfeponse  eu 
droit,  etc. ; 
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tion  pour  rtwrtir  '  rlL"      """"•"  ''■°»  >«'«  ■>«  ™«»- 
ka«.Bda  trfeKmer  dels  ctT      '^J""?'  '882.  *">•  !» 

p«»lXi^di;:/;„t'tt"^^T  "'i*'^'' "-  -' 

m™t  „«fl«  ,t  confi,  J  le"2  jtvL"Tr  *■  ***  """ 

■  d«  telle  c..Ji„it*p2rnr;  '•'' ''™'  •*•  ■>«■»«■     " 
deli  date  del.  »i»e  en  fo^^  j^"  J™'"""' * '^°""°' 

lide,  ou  oWigatoire  4  wl'*  !         .*°"  *'"*  *«"•  to- 
mise  en  force  da  rtle  da  rfiS,^   '^    *  ^°  ""*<"■*  ^«  '« 

s^tei:f-:tS^"?-^*^«^^^^^ 

deladite  d«fe«d»e.^  "^U  u,  °  etr^"'  '"^'*""» 
«teo  force  parce  on'il  a  6«  ^  b     z'  "^  '"" '»  '«'« 


1887. 

Jovoa 

-Cit«  da 
.Moiitr««|. 


-tie~w)tl8i 
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3^  MOimttlAI.  lAW  BCTOBIB, 

W*     tL  est  c<n»t.lM6  et  dSport  d«n8  son  bureau  (81  V«*.na, 
*"■"'    chap  51,  .MK  et  que  ja«,u'»  tel  avU  le.  .nt*r..^.  ne 

ZZatt?  Traiee  lea  alligation.  de>  d^udere,*.  que  1«(  .. 
™K/qu..tiou  a  «t  ~tifi6  et  cufam^  par  lea  comm... 
a^rriel2jauTierl882.ete»  .uppo««.t  mtoe  qu'.l  a.t 

*uiSt  pa.  m*me  alWguV'  ^  •'«"™rr^.!::,''S82 
V»i  ™tiT  attanuerJe  dit  rtle  eat  expirt  lejlMV"'  1«»* 
*u"  ^"it  p^le.iwgatieu.  du  dit  pl«d6jer  lui^m^me 

d6feud.r«.e,>  dSlai  pour  attaquer  le  dit  r61e  n  tt«t  pas 

'■"n™.id«rant  que  par  la.aectiou  12  du  chap.  68  des 
atatn  Q^bS,.  de  m9,  •42-4S  Victoria,  il  est  «cr.U 
ouftout  aecteur  n>»mcipal  peut,  par^itue  roquMe  p* 
^tfella  C«.rS«P«rieure  siigeant  dans  le  d»tnct  d. 
'  SouVr^l  demander  et  i^btenif,  pour  cause  d'.  Wgal.t«,  la 
Sa^n  de  tout  r6le  de  iotisaUon  ou  repartition,  ma« 
n^e  toit  do  demander  telle  cassation  est  preecrrt  pa^ 
r,  m^i  compter  de  la  date  de  la  mise  en  fore,  de  te 
I       Se  dTwUsation  ou  rSpartltion,  et  qo'apris  ce  dilai  tout 
.       tuti.  ^  cotisation  ou  repartition  ae»  tenu  pour  vahd^ 
..    ^t  obigatoire,*  toutes  fins  que  de  droit,  pourvu  quil 
!^i.  a«  la  competence  de  la  dite  corporation ;        ,  ^ 

V.  ^  1M4  OT  Victoria,  chap.  61,  U  est  aScrS^  qu-'^us- 
^,  !,^t"iZ«ation  et  la  ratiftcation  du  rapport  de. 
"omi^^^VUCour,  il  .era  du  devoir  d^  dit.  ««a- 
^STKus  les  C  o4  le  dit  cn«U  ,ura  orionn^ 
^^Trixd.  levient  des  travaui  ou  amelioration,  soil 
'*^^^r^n  tJToa  en  partio,  pal  lea  pp>prietaires  «. 
r^^ZXsZi»  P"«*d.r  4  eotise,  et  4  repartir  1. 
■    "rof^mT.l^tion,c^Af.™ement4Iai*..luUond. 

ITZ^«  L  chacune  de.  propriete,  qy  W^  ^ 


Tie' 


..V.»i«.  et  ou'aussitSt  que  le  rftles  piciaV 
"*°^^e1e2clmi.»i«-  !->  ^f^ni  an bjggu d. 


sera 


«U  Jf^^*^   ' 
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1M7. 
Jov«« 


torn,  le,  c^neWt«, tli'    J    '"■•  ''«"•'  "•*'"•'»'»• 

poor  mtendre  et  examiner  tantH?       ■•  ""°'"'* 

et  poarront  .jonrierT!jS*  f  t"*"^,  *  <»«««»«. 
nfcesMire,  J„™°LS^"P'  *  autre,  .elon  q».il  .era 

•prta  tel  erZ  ks  elli/T'  "  *""?  P'""'™'  " 
modifier oo  am»d«  4^^^  T-  *"?"""  »™temr, 
de  «.ti.aJ^^^.  autre  ™  a  !«"'"''■ '«  <>"  ^^  "I^"! 
.p^cial  de  c.;iaati«r„t  fr^eZhtr  ''  f"f' ' 
commiasaires,  comme  »«ad  t  W  „tL,^»  f' '"' ^'• 
record  d««,e  bureau  du  i^^:^"  ^'^ta  ;«  .fllf *  f 
ootwatlon  epiciale  .era  due  et  pourra  « to,  ^.I  x  '* 
la  corporation  de  la  dite  cit«  de  1.  ™»  "«>»"««  par 

taxeaet  ctiaatipna  ordL:!';^',  ra'dXr^^^  '" 
•UV.™*,  4  iu.poaer  et  4  pr.,e4r  p,!^  fe  dTt  ^'"»''  "' 
,  Oona.d6rant  que  p«- 1,  section  85  du  .Ut^tat'nf  -l  . 
dto«6quelor.,ue  lea  6valuateu«  de  iT  dtl  t^\'' "' 
portdnrSIe  de  cotisatioa  d'un  de.  IttT  '""f  "P" 
oit«  apr*,  1,  rsvidon  compltrdo  dit  Ztt  "'  "*  *" 
-pport  d'un  role  de  o.ti«t2  .^^rf.  r"""""* 
cittdopnor.  avi.  public  daideT™!:-  '^"f  **''' 
but,  en  langue  aLwT'J!"  ?'?"'"-!'»°"«»'«  P- 

Pnbhfe,  ea  I^gue  ftanfaiee,  que  le  dW  ^P'""-"™™"*' 

«tter„.in.,td^  ^^,nr:  r^^tTiir 
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dont  leB  noros  y  8ont  inscrits  comm^  tenus  au  paiement 
d'une  taxe.  d'une  cotisation  ou  d'une  contnbutum  jK>ni 
obligfes  d'en  payer  le  montant  k  aon  bureau  en  1  hMelde- 
Ville.  sous  dix  jours  A  compter  do  la  date  de  la  demiir. 
insertion  du  dit  avis  dans  les  dits  papiers-nouvelles  ;• 

"  Considferant  que  par  les  avis  exig6s  par  la  dite  section 
18&  bi-dessus  mentionnfee  les  contnbuables  de  la  cit6  de 
Montr6al  ont  et  doivent  aVoijf  connaissance  de  la  paseation; 
d'un  role  de  cotisation  sp6ciale,  et  quils  ont  du  avoir  con- 
naissance dela  passation  du  r6le  de  cotisation  spici  alt? 
dont  il  est  question  en  cette  cause,  et  que  par  les  ajourm- 
.,  ments  qui  doivent  ou  peuvent  se  faire  A  compter  du  jour 
""fixfidans  les  avis  ils  ont  du  connaitre  lejour  ou  le  role 
8p6cial  de  cotisation  a  a6  achev6  et  6tabli ;       _  » 

"  Considfirant'  qu'il  est  d6crfet6  et  qu'il  r6«ulte  des  ter- 
mes  de  la  sous-section  6  de  la  dite  section  186.  ci-dessu8 
mentionnfee.  que  le  role  sp^ial  de  cotisation  se  trouve 
achev6  et  6tabli  par  la  r6vision  qui  en  est  faite  par  les 
dits  commissaires^etqu'on  doit  considfcrer  q«e  le  role  de 
cotisation  est  mis  en  force  k  compter  de  son  d6pot  dans 
le  bureau  du  tr6sorier  de  la  cit6  ; 

» Considfirant  que  bien  que  la  cit6  ne  puisse  e^ger  Ic 
paiement  des  taxes  avant  I'avis  requis  par  la  section  8o 
du  dit  statut,  cepeudant  le  r61e  de  cotisation  "^^^^  «"«  « 
pas  moins  et  n'eu  a  pas  moins  force  et  eflFet  pour  fetabliT 
un  lien  de  droit  eiitre  la  cit6  et  les  contnbuables ; 

"  Considfirant  que  I'obligation  resultant  de  la  confection 
dudit  Tfile  de  cotisation  n'est  pas  une  obligation  ^condi- 
tionnelle  et  qu'elle  n'est  pas  non  plus  k  terme  dans  le 
sens  del'article  2286  du  Code  Civil,  vu^qu'il  depend  de 
la  cit6  d'en  recouvrer  le  montaut  quand  bon  lui  semblera, 
en  donnant  Tavis  requis  par  la  loi ;       7^  ^^ 

«  Considferant  qu'il  rfesulte  de  ce  que  dessus  que  le  dfela 
de  trois  mois  pour  contester  le  dit  role  de  cotisation  ^ 
6tee^mput6  du  jour  de  son  d6p6t  au  bureau  du  trfesone 
^l^et  qu.  la  rfippnse  e^  droit  du  dit  Tequ6rant  est 
-jmaUanAhA 


"a  renvoy6  et  renvoie  la ^Altonse  en  dyolt  dudil  lequC 
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".rji'p  'p^^-r  ^'•'^^ «« pw««  dw  rtie  a, 

.H>  ».t,on  .,  que  p„  „i,e  „„,  ^,  „.„'^7.  *'.  >*'»  <»« 
sation  suadit    est  limits  «*       x    •  '^"*® "®  ^oti- 

leirn'owil'li':*  t""'.  '•  ''•*'"''  "«-><■  'tat-. 
L  que  drdroit  *"*  ^*' '""  •■'  «">=«  *  toule.    • 

vier  1882  ;  '^''°'  «"»"»»«•!«•  le  12  j.i,. 

l-u  .ppUquw  1.  dfchftmce  pioaoao^r^r,^  J""  f^* 
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MONTREAL  |JL^ 


REFOfiT& 


m      May  26, 1887.] 


Croiw.  J.  (for  th«^  Court)  :— 
The  protuH'ding  which  he»  givoii  ri*o  totho  coj|itrovorny 
in  thiH  caMi\  wiw  begun  by  a  i>otition  preiion4«d  to  the 
Superior  Court,  by  Alfred  Joyce,  an  ulector  oj' ttkQ  City  of 
Montreal,  to  set  iiMide  a  spi-cial  AaHeHsment  Roll  prepar««d 
,by  commislioiierK  appoint*^  by  the  Superior  Court,  to 
dsseHH  the  purtieH  who  Hhould  be  judged  intoreatod  for  the 
eHtablishment  of  the  Square  called"  Dominion  Square  in 

the  St.  Antoij^e  Ward,  of  the  City  of  MontreaL '  .^ 

The  petition  was  presentdd  oa  the  17th  April,  1882, 
and  the  proceeding  was  taken  \v^\it  and  in  virtue  of  hjh;. 
12  of  cup.  68,  of  the  statutes  "ofi!;^uebvc,  1879,  42   &  48 
Vic,  which  provides  that   an/ btinicipal  elector  in  his 
own  name  may,  by  a  petition  |ln«j»nted  to  the  Superior 
Court,  demand  u^d  obtain  on  the  ground  of  illegality,  the 
annulment  of  any  by-law,  resolution,  a88<?88mont  roll  or 
apportionment,  with  costs  against  the  Corporation,  but 
the  right  ol"  demandiijig  suck  annulment  is  prescribed  by 
the  lapse  of  throe- l^^lhs  from  the  date  of  the  coming 
into  force  of  such  %flaw,  resolution,  assessment  roll  or 
apportionment;  and  after  that  delay  every  auch  by-law, 
resolution,  aHsessment  roll,  or /apportionment,  shall  be 
considered  valid  and  bindingJE]^  ali  legal  purposes  what- 
soever, provided  it  be  witliin  tjtie  competence  of  the  said 
Corporation.  I 

The  petition  was  met  on  th^  part  of  the  city  by  an  ex- 
ception in  the  nature  of  &  Jin  de  non  recevoir  alleging 
th^  more't|>an  three  months  hLd  elaf  sed  froiA  the  coming 
inti  force  of  the  assessment  roll  in  question  before  the  sig- 
nification of  the  appellant's  petition ;  that  the  assessment 
toll  came  into  force  on  the  lath  January,  1882,  the  day  on 
which  the  commissioners  terininated  and  closed  their  de- 
liberations thereon,  confirmejd  the  roll,  and  deposited  it 
with  the  City  Treasurer ;  while  the  appellant's  petition 
was  signified  the  16th  of  April,  and  only  presented  on  the 
17th  April,  1882. 

The  appellant  demuired  to  this  exception,  wherepn  a 
^^.^riny  was  had,  with  the  rewlt  that  the  demurrer  was 


■|^*»!5^f' 
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dl«miM«d,  the  princlplo  of  the  ««ception  beinir  th.^br 
.U«f,n«d  and  th«  <,a«o  corning  aftorward.  to  be  heard  on 

the^^'str^nTln*"^***!.'^™"''"^^""''  ^"^  »»«l«»d.r 
the  Statuto  of  Quob<H,  of  ISlf  8Y  Vic.  cap.  fil,  .ec.   186 

whereof  by.  J  2  8.  4  and  6.  it  i«  provided  Ihat  "  .ft  ,r  th« 

„  with  the  City  Cork  for  mapection  by  all  parties  interoHtod  ^ 
%nd  notic«  Hhall  be  given  in  the  newspapers,  of  the   hie 

Thfe   r ''«  ^  r  ^  '"^^'  ^«^-"  -mmis^:n  rt 
hat  bn  th,;  day  hxed.  and  after  having  heard  the  parties 

the  tommiHsioners  may  maintain,  modify  or  amend  the 
oil  without  further  notice,  an4  that  whej  finally  aett'd 
the  saad  assessment  shall  be  fih^  and  kept  of  record  "the 
Cty  Treasurer's  office,  and  it  shall  be  due  and  miy  Z^ 
covered  by  the  said  city  in  the  same  manner  as  thlordS- 
ary  taxes  and  assessments  "-which  clearly  shews  that  it 
«  finally  disposed  of  and  completed  by  itl  confirmattn 
by  the  commisfioners  and  their  deposit  of  it;  and  the^" 
fore  comes  in  force  from  that  date.  }  ^    ^^^^ 

But  the  appellant  argues  that  by  sec.  86  of  the  same 
Statu  e  It  IS  declared  that  upon  the  return  of  any  sZll 
roH  of  assessment,  the  City  Treasurer  shall  give  pTlL 
notice  m  the  newspapers  that  the  said  asse8sment  roll  is 
completed  and  deposited  in  his  oflice.  and  that  the  persons 
lable  to  such  assessment  are  required  to  pay  the  fmbn^J 
th.^f  within  ten  days  from  L  last  illlr^:^^^ 

This  cannot  be  held  as  delaying  the  coming  into  force  ^ 

tion  of  the  assessment  thereby  imposed  ^  The   effective 
assessments  completed  by  the  act  of  the  commia^  W " 
Us  after  collection  is.the  business  of  the  City  CX" ' 
for^wh^h  purpose  the  direction   given  b/secTlS 

byt ^ij  "'  '^T"  l""''  *^«  prescription  pleaded 
By  the  city  had  accrued ;  t^  thft  jndginwtti^ 
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WK.       it  w«ro  woll  foundfld  and  rnunt  b«  conHnnwl,  and  io  It  1ft 

aif  4.  Jndffinont  couflrnn«L 

!"  Bamtird  Sf  liarmrd,  attoriioyH  for  app^'lUnt. 

R.  Roy,  Q.  C;  •ttorney  for  reft^wndont.     '   ^ 

\ffei  • ' 


/' 


Januwy  16,  1886. 

T  qoram  DoRioN.  Oh.  J.,  Ramaay,  Orobh.  Baby,  J  J. 

''"^^AN  MARIE  OROTHfi, 

■     {Plaintiff  in  Court  betow), 
"^  Ari'KLUNT; 


n  •    ..,., 


.  4v- 


p 


>  .        '  AND  ■.     *'--v,.; 

iLEyCANDER  HAUNDERS, 

»  {D^endatU  in  Court  beliw), 

,  Rkbponpent. 

Mijiliciom  arreMt—ProbuMe  Cause. 

APDelUnt.  a  jewoller.  .l«»irlnK  U>  Incr^we  hU  bu«ineM.  obtained  «lv«n«w 
from  r«8poud«iU,  •  wholesale  dmlor,  and  gave  a.  eoeuritj^a  hyiK,theo 
on  hia  property,;on  which  ho  declared  there  were  mort«agt«,  but  lie 
only  BiKHiflurt  »*e  of  a  certain  aniouiU-  There  wa»  really  another. 
.  Shortly  afU»rwa?d»,  the  apj«llant  became  inaolvent,  and  the  reapond- 
«nt  arreated  hli^  on  the  charge  of  obtaining  property -on  fatae  pre- 

tenc«^.  -; 

H«LD  —That 'there  wm  probabl<spauao  for  the  arreat.  though  it  appeannl 
that, the  appellant  did  not  Intend  fraudulently  to  conceal  the  niort- 


The  appeal  wj^b  frouTI  judgment  of  the  Superior  Court, 
.Montreal  (JoHNsdN.  J.).  June  80, 1882,  dismissing  an  actiou  ^ 
of  damages  for  malicious  prosecution.  The  observatious 
of  the  learned  judge  in  the  Court  below  are  reported  at 
length  in  6  Leg.  Newa,  pp.  218^-216.  The  cmsid&rants  of 
the  jiidgment  in  ihe  Court  below  were  as  follows  :— 

"  (Jonsidering  that  the  present  action  is  brought  to 
recover  damages  from  the  defendant,  for  that  he  prosecuted 
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W,  1886.    _._^ 

Bt,  JJ. 

*-  - 

KI.tiANT ; 

'  '  ■ 

^«  pW»tifrn,*Hdou.ly  .„d  without  WMon.ble  or  omK. 

Nov.  18,  19,  1886.) 

^»'»««W.  Q.  C,  for  th«  »pp«llttnt. 

BUchit,  for  the  reBpondont 

Jwi.  16,  1886.J  * 

OROflS,  J.  {-« 

Inthi.«uit,aroth«.tho  appoIUnt  olaini.  <Wi«,  «-«„^ 

The  action  ia  def^nd^-d  on  the  ground  ;  First  that  Om. 
th6  wa«  an  uncertificated  bankrnnt  .„^  u  /    *'»*\^'^ 

The  Superior  Court  held  that  Groth*  had  failed  "to  .hnw 
absence  of  reasonable  or  probable  cans«Z;K 
and  arrest  and  that  <j-./  J    °f'**f  *'*'»»«  «>' the  prosecution 
»Kr/r  ,     Saunders  hod  established  it«  existenc«  •  " 

ThMe  i.  no  difficulty  «  to  the  prinoiplM  of  W  .)... 

w««i  ezient  u^rothd  has  made  out  a  case  and  if  k«  u- 

The  flnt  grouBd  of  defence  m.y  be  .t  once  di.p«!d^ 
It ..  ent«ly  unfounded.  Bef.„  th,  »o«cutionT^;' 

VOL.  ITT-  OB  '  /   A  :  ^^ 
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menced,  Grothfe  had  obtained  a  compositioii  and  discharge 
from,  his  creditors,  besides  which  the  recourse  sought  is 
in  the  nature  of  a  personal  right,  being  colftpensaiipn  for 
a  purely  personal  injury.  .       -^*' 

Regarding  the  second,  the  circumstances  ^re  as  m-    . 

:  **Groth6  was  a  ieweller,  and  kept  a  shop  in  the  Main 
street  of  the  St.  Lawrence  suburb  for  the  disposal  of  his 
wares.  Saunders  was  awholesale  dealer  in  the  same^ine 
of  business  and  supplied  goods  to  Grothfe^ 

On  the  5th  of  June,  1874,  Groth6  hypothecated  a  pro- 
perty to  Saunders  to  the  e^tWt  of  $1,600,  in  part  for 
advances  made,  but  chiefly  for  advances  to  be  made ;  and 
in  the  deed  executed  before  Hart,  notary,  hesspecially 
declared  that  the  property  belonged  to  him,  and  that  it 
was  free  and  cleat  of  every  and  all  claims,  mortgages  and 
incumbrances  whatsoever,  save  and  except  mortgages  for 
the  sum  of  18,000  in  favor  of  the  Trust  and  Loan  Company 
of  Canada.    Saunders  advanced  goods  on  the  strength  of 
this  hypothec,  and  on  the  18th  March,  187t,  Groth§  made 
an  assignment  in  insolvency.  Saunders  ^gures  as  a  credi- 
tor in  the  insolvent  proceedings,  having  preferred  his 
claim  in  the  ordinary  course  for  $4,658,  from  which  he 
deducted,  as  secured,  Jhe  hypothec  for  $1,600,  and  a  fur- 
ther sum  of  $500,  as^ the  estimated  value  of  a  policy  ot 
insurance,  which  GToth6  had  assigned  to  him,  reducing 
his  claim  ta  $2,568,  which  was  afterwards  op  a  contesta- 
tion further,  re4uced  to  $1,050.  ,  .    ^     ,    r 
On  the  18th  March,  1677,  Groth6  obtained  his  deed  of 
compbsition  and  discharge  from  his  creditors.    In  this 
operation  he  seems  to  Ijive  been  assisted  by  S^upders. 
About  this  time,  or  soon  afterwardsj  Saunders ^8fee%  to 
have  been  making  extraordinary  exetgons  to  secure  his 
claim  or  make  up  for  the  loss  he  was  pely  to  sustain  by 
.    Groth6.  Under  pretext  that  the  policj^  insurance  would 
prove  worthless,  thfe'  insurance  coipti^ly  disputing  the 
claim,  he  obtained  from  Dame  Lou^e  Herse,  Grothfes 
-    sisier-in-lawTa  hypothec  on  sonie  prtperly  of  hew  to  th» 
extent  of  $1,000,  and  some  notes  to  af  Uke  extent,  as  well 
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J«  a  hypothec  for  1205 fromOrotK^  These 

^at:..  a    IS'^'  r^''  ^^  P*y"*«^*  ^^  ^"  P'^'^ed  claim 
Groth§.     It  further  appears  that  he  drew  his  dividend  to 
the  amount  of  1611.78.  bnt  he  says  it  was  on  theldet  If 
Theodore  Groth6.    These  proceedings.  Grothe  contends 
were  all  unwarrantable  extortions,  and  a  connected  serie^ 
^persecutions  dn  <^e  part  of  SaunderB.  which  aggravated 
f/iT"';*^^*'*?"»«'»^«d  his  damages,  nfftirther 
preluded  that  by  these^means.  Saunders  was  mo  e  thi 
paid  in  full  and  could  have  ho  ground  of  complaint. 
.^It  certainly  does  not  appear  very  clear  that  Saunders 
became  entitled  to  all  these  additional  guarantees  aftTr  h^ 
claim  had  been  legally  closed  by  the  insolvency.  I  r^nk 

^        !!:  V'  '^''''  *^**  «*>"^«  ^^^  of  g^s  were 
advancedafter  the  insolvency  and  composition,  and  itle^ 

tie  T"  r'*  T^  ""  "^^^  ''  thVadditi^nafsL^! 
h«\       r  ''^^  1  ''^'^'^''^^  P«>^«d  worthless,  as  did  also 
the  hypothec  of  Ix>uise  Herse. 

^These  collateral  matters,  are.  ^owever,  beside  the  legi-  ' 
mate  issue  raised  by  the  present  suit  . 

The  property  oi  which  Grothfi  had  given  the  hypothec 

toSaundersfor|1.600.^ndwhichhereckonedandXw^ 
for  at  that  valuation  when  he  made  his  claim  in  S 

rsT;T  *^r^^t*«  ^l^^riff's  sale,  and  produced  nothing .  . 
for  Saunders  there  being  a  prior  hypothec  and  chargeupon 
^to  «ie  extent-of  |2.000  in  favor  of  the  Metropolftan 
fr^.?"''*^'  ^"*  ^^^^^'^  ^y  Grothfi  whenTg^e  ^ 

oMhJ5"^''!*?^*^'*^r^^*^"*^'«<»»-    ^  thestreSui 
i^t  ^!«^«**^«^  "^  *»»«  deed  of  hypotJiec  for  the  IMOO 

andthediscovj^ry^oftheadditionalhypothecinfavor^ 
bmlding  society,  Saunder^prosecut^d  Groth6  for  obtain- 

JfiST?^   ^^''^'^*'T''  ^^  ^««ed  abiM  tobeplaced 
before  the  grand  jury- and  supported  it  by  his  evidence  IS 

was  found  a  true  WU  by  the  grand  jury /aiothlw^^ 

andacquitted.  To  prove  malice  agi^inrt  Saunders,  besid^   ° 

the  circumstances  already  alluded  to,  Grothfe  produces  the 

evidence  of  his  two  sons.  AlC^rt  and  Thpoduro,  who  wot! 


1888. 
Sannden. 


in  BTs  employTalsp  a  clerl^of  his,  named  Beaicha^p.  whp 
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swears  most  distinctly  that  Saunders  was  informed  of  the 
hypothec  in  favor  of  the  Metropolitan  Building  Society  at 
the  time  the  hypothec  for  $1,600  was  granted  to  him.  He 
has  produced  evidence  of  additional  circumstances  going 
to  show  that  there  might  have  been  malice  on  the  part  of 
Saunders,  if  he  were  not  really,  as  we  think  he  was,  in  the 
exerciseof  his  rights,  andhad  a  stronger  proof  in  his  favor. 
The  hypothec  was  given  him  with  a  solemn  assurance 
formplly  expressed  in  the  document  that  there  were  only 
pri^  mortgages   to   the   extent  of  $3,000,  when  there 
were,  in  fact,  mortgages  to  the  extent  of  at  least  $5,000. 
He  had  a  right-  tareljL  upon  **»»*  document,  and  Groth6 
has  himself  tovblame  if  he  s^flfert  from  having  given  that 
assurance.    Besides  this,  the  testimdny  in  favor  of  Groth6 
is  by  parties  more  or  less  interested.  Their  representations 
are  not  very  proba]t>le,  and,  if  t^e,  should  have  been  reason 
for  putting  Grothfi  on  his  guard  not  to  allow  a  document, 
of  such  incriminating  character  to  remain  of  record  against 
him  for  so  long  a  time.    If  even  the  circumstance  of  the 
additional  mortgage  had  been  mentioned  to  Saunders  at" 
the  inception  of  the  transaction,  when  he  ij^rred  to  his 
security  years  afterwards,  the  probability  would  be  that 
he  would  have  forgotten  all  about  early  verbal  conver- 
sations on  the  subject,  and  would  be  in  perfect  good  faith 
in  urging  his  -rights  as  shown  by  his  title.  T'he  policy  of 
the  law  should  not  be  tod  severe  towards  those  who,  in  the 
public  interest,  resort  to  the  legal  tribunals  to  have  their 
grievances  investigated ;  when  good  faith  appears  on  their 
part,^d  probable  cause,  ihey  should  be  excused,  although 
theii  prosecution  may  fail,  and  that  even  when  tht^j^gect 
of  it  is  put  to  inconvenience  and  damage.  Th^^W?'^^^ 
of  the  Superior  Court  will,  therefore,  be  confirmed.  •    . 

^'Eamsay,  J. :— - 

The  judgment  turned  solely  upon  the  fact,  not  .whether 
it  was  true  that  the  appellant  acted  fraudulently— his 
character  was  not  called  in  quQiition  at  all— but  whether 
Saunders  proceeded  without  probable'  cause.  It  has  been 
tepoutod  Bovoral  fimeHiJbiaLilspQndenJLiB  a  Jew.  .It 
4oes  not  make  th«  least  difference  whether  he  is   a 
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the  CrilTT"  !?!«'""'''  G«>'W  w»  ,iUc.ted  « 
for  d«™^!     ""J"'  \°'  '"'•>'">  »»*  Ki"  Wi.  .„  action 

Wtn*^^  •  "°'"*-  ^  «"»'  ^^'  of  4edam»tory 
matter  h«  beeu  mtrodaced  int.  the  faotntt,  but  it  i,  fa^ 
from  conclnave  a«  to  the  pretension  of  t),4  appellant 

rZta  o?  7™^»'''^,*°  ««"»"•»  the  court  and  awell 
tne  costs  of  the  soit.    I  »m  of  opinion  that,  under  the 

^mjms^^ces,  the  respondent  acted  with  probaWe  dit' 
was  jnstiBed  by  this  m  taking  theproeecation.  In  a  recent 

•  St' '"!?:;:  ""^  "^™  """•  """y '» ^woh  he  hTno- 

nght ;  and  the  moment  his  attentiin  was  called  to  tt  Z 

f"rt"Se'rf  =  ^^'.^-""^"^^  and  sift:  j^ 
ml-     ^''■'i"*«??""'"'«P«»«'"«asew.sagoodjndir. 
ment  and  should  be  confirmad.  ■     i*- 

DoBiOK,  Ch.  J. :_  T  r 

»  ^^'^f*  *^^°  f  °'°"«"«'  toitau.aer,  anidid  not  decLre 
.previous  mortgage  upon  the  property.    In  France  tiZ 

3mi,  "J^"  ""'"^*''*  '^"°^-  M  the  party 
would  hare  been  seat  to  jail  for  it.  In  France  it  would 
have  been  an,  act  punishable  uMer  the;  criminal Tw 

thncTItTb. '  "T"^.""  •"^''H  "0  '"-w 

the  act  inusf  be  considered  in  the  same  *ay  as  it  would 
be  oonsidered  in  England,  that  is^the  quS.  wSlr 
the  pjrty  bringing  the  oriminj  p,«,idihgs  «=tS^wiS 
prob«We  c.n«  or  not.  for  if  ha",  had  proltble  caMeTt's 
conado«d .duty to  bring  to  punishmLtlho«,  wCcl! 
mit  cnmimd  acts.  Here,  probably.  Qroth«  iiade  .  misWke 

^^t  tr"""""'!"'?"""  ■""*«^  buTthi.  d^^: 

affectthe  ^    Saunders  had  before  hiin  a  declaration  in 

TO  mstitate  the  prosecution.  .^         , 

7V«A/  vi^i^  .  ,  Judgment  confirmed. 

'nrudd,  Charbame<m  4*  Lamothe,  attorneys  for  Appellant, 
A>bertmm,RUthie  4-  Fleet,  sttomflys  ibr  Kespondent. 


Saandan. 
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^  Noveiriber  26,  1886. ' 

Coram  DoijiON,  Ch.  X.  MoNi,  feAMSAY,  Cbow,  JJ. 

THE  ST  LAA^TRENCE  STEAM  NAVIGATION  CO. 
{Defendants  in  Court  beUno),    ' 

AppblIants; 


WILLIAM  B.  LEMAY        > 

(Plaintiff  in  Court  heUno),       ' 

4flp«i/5  on  vpwsrfi^  0^  am«^^  ^f  evidence -QuHntum 

'         «     meruit.       n 
«-. T,-."*  That  where  it  i8  not  a  pwtter  of  contract,  and  no  quwtionof  law 

S^»^iiUnBti'»h«-beendonetothe*WPenant  .^^^ 

The  appeal  was  from  a  judgment  of  the  Superior  Coixxt 
i,.^;iew,  Montreal.revexsinga3udj^en^^^^^^^^ 
Court,  iMontreal,(RAlimLLB.X),Oct..8, 1888. 

-he  fudgment  of  RainviUe,  X,  is  to  foUows  .j-:  .    ^ 

-  '•'•  AS4il»  aemindeui  rtci«n»  de  lardtfenderesse 
."^*»«.ir ^**SfrSiiB«  Wmce  4  Ini  dne  pour  MluM 

;S  d»  ~d»»x  i  i«m.«l«»  i  «!.on  de  »800  p««. 

«.ri.  cLm.  «»ent  t  commiwioii  t  wMon  de  8  p.  c  bm 
rlBtyt-drfcet  eiP*  ^  U  d*Jeud«.»K.  i,u»,  .. 
moiquage  apart  de  d^bours^ ; 
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Lnnay. 
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Atten4u  que  dfifendoresse  par  son  dit  plaidoye^  recon-       •«» 
J?ta  otT-,*^  demandeur  la  sommede  #182.58,  savoir  -.  ^^-^^-m^ 
$\5m,  balaii^Q  due  sur  la  somme  de  1288.87.  compreuaut 

V^    !  commission  et  |66.8t  de  dftpenses  et  |2d.60 
podlr  fAis  d'actioh,  sauf  d  forfaire  ; 

"  Attendu  que  la  dfifenderesse  a  d6po86  en  cour  la  dite 
Bomme  de  |182.68 ; 

'    .  "^«°"d6rantaue  le  demafadeur  n'a  pas  fait  preure  des 

;   ail6gatiou8  de  sa  a6claration  et  particuli^rement  de  la  con- 

vention  et  engagement  par  Ini  all6gu6  •     ' 

^  "  Coj,8id6rant  que  la  dfifenderesse  a  prouv6  les  all^g,^ 

jions  de  sa  d6fe,«e  et  que  ses  offre*  aont  suffisantes  et 

tl^^r  ^"^  f  «Vfr*  "^  ^"'^**«  consignation    de 
1182  J8  bonnes  et  yalables.  et  autorise  le  protonotaire  de 
^ette'a>ur  k  payer  au  demandeur  le  montant  ainsi  d6pos6, 
^et^condanme  le  demandeur  aux  dipens  distraits.  etc." 

lUe  judgment  in  Review  reversing  th6  above  (ToBRANOE. 
D^B^.  JErr4  JJ ).  3m.  81. 1884.  was  in  the  mZ^ 

^.;La  Gou^  ?1'  avoir  entendu  la  plaidoirie  coniradii 

t6ired^8  av'ocats  des  parties  suf  le  bien  fond6  de  la  demande 
de  revision  du  jugement  rendu  en  cette  cauie  le  huit 
octobre  dem,^,  et  dopi  le  demandeur  se  plkint,  disant  L  \ 
la  condampation  pr6H<mc6e  en  safoveur  est  insuffisante  ' 
,;  ewf«>""~" 

V  Attend^  que  le  demandeur  a  poursiuvi  la  dgfeudoresse 
lui  r6clamant  une  somme  de  |800 :—  J  **'"**^^«« 

lo.  A'titro  de  ^re  convenp  et  pi^able  par  la  asfen- 
derSsse^u  demandeur  comme  agent  ^e  la  ditecomxLniV 
J^kBordA|louffe  pendant  la  saisim  de  i^avigaiSTSX 

2o.  Oommevalfeur  disservices  par  lui  rendu  A  Ud6fen- 
deiesse  pendant,  cette  dite  saison.   savolr:   en  quam6 
d  ag^t  et  f^rfisentant  d'icelle  comme  susdit '         ' 
Ailt^^'^l  ^""^  la  d6fenderesse  a  plaid6  d  ce&e  demande  ' 
^g^^h^^^'y -?g^  ^ed^andeuTA  siaaire.  mais 


qnf^  pnndnat  la  saiwn  de  navigaUuu  swidite  le  demalideur 
Im  ap|ocur6  des  touages  en  certaines  oocasions  smis  con- 
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.  vention  i)r6alable  quant  k  sa  rfemunferation,  et  qne  coii- 
Bt/uwgn«.  forp,6ment  &  Tusage  il  n'a  droit  pour  ce  qu'il  a  ainsi  fait  . 
podr  la  d6f«ndores8e  qw'i  une  commission  do  cipq  po^r 
.cent  sur  le  chiffredes  touagesparluifournisenBnBde  ses 
dfipenses,  ce  qUl  forme  une  somme  de  1182.60  pour  qom- 
mission  et  de  $S6.t1  poi^M^penBes,  soit  ijue  balance  de 
1168.87  que  la dfefendelr^Be  a  ofiFert  et'pbnsigjiee  ;\, 

"Attendu'quecettedfefense  a  6tj6  accueiUie  par  le  tri- 
bunal de  premiAre  instance  qui  a  d6clar6  les  offrps  de  la 
d6fenderesse  suffisantcs  et  renvoyfc  la  demande  quant  &  tout 
surplus  avecdfcpei^s;    ^^^  ..' v  * 

"  Coiii8id6rant  nfcanlmoins  qu'il  est  6tabli  en  preuve  que 
fa  dfcfenderesse  a  d'abord  cherchfe  &  engager  le  demandeur 
comme  son  agent  moyennant  uiie  commission  de  cinq  pour 
cent.,  mais  que  le  demandeur  a  positivement  et  formelle- 
ment^ftisfedisalitquevu  I'opposition  c^ue  la  dite  com- 
pagnie  avait  k  rencontrer  dam^ces  operations  en  lui  impo- 
sant  un^urcroit  de  travail  I'exposait  ik  une  diminution  de 
recettes  qui  ne  lui  laissetait  qu'une  r6munfer4tion  insuffi- 
BiOite ;  et  que  pour  ces  ifaisons  il  ne  s'engagerait  k  la  dite 
dfefenderesse  que  moyennant  un  salaire  de  |800 ;       * 

"  Considfirantque  cette  rfiponse  et  proposition  du  deman- 
deur envoyfee  par  6crit  par  I'agent  de  la  coinpagnie  d6fen- 
deresse  au  bureau  de  direction  de  celle-ci  et  soumis  k  ce 
bureau  est  ensuite  restfee  sans  rfeponse.et  que  neanmoins 
la  dite  compagiiie  a  continufe  A  traiter  le  demandeur 
comme  son  agent  A  lui  donner  ses  ordrea  et  k  recevoir 

ses  services;     vV_  ,    . 

"  Congid*rant  que  si  la  coini)agnie  dfefenderesse  ne  pent 
itre  con8id6r6e  k  raison  de  ce  silence  comme  acqufescer 
formellement  k  la  proposition  du  demandeur,  celui-ci  de 
son  c6t6  ne  pent  apris  cette  rfeponse  Mre  coJlid6r6  comme  " 
s'fetant  soumis  aux  conditions  que  la  dfcfenderesse  lui 
offTMt,  et  qu'il  y  a  lieudans'lesicirconstances  de  donner  au 
demandeur  le  b6n6fice  de  la  preuve  faite  aw  sujpt  de  la 
yalenr  des  services  par  lui  rendua ;  .^ 

"  Gonsideranjt  qu'il  ^t  amplement  prouvfe  que  si  la  com- 
'^JiiiiAtt  d«  cinq  pour  cent,  ofiprte  par  la  demMide^esse  et 
aiocueillie  par  le^emienuge  pouvait  Sire  Builteante  daiiT 
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des  circonstancea  ordinaires  ftUrt  no  i'i+„;*  «i      ^      .' 

1a  rnMon«.«„  uiuuirea,  eiie  ne  1 6tait  plus  ik  raison  de       "»». 

re9^ue  pa-^  ledemandeur.  cequi  ne  laieaequ-^^ 

j«g^t;:rin  ^^««^^«"-  <^^  y^rreur  dans  le 
jugement<femtIar6viwoues<;de^nand6e:  .  * 

rpn^rA^Ji    fi  '^'^  premiere  instance  aurait  du 

?flS:     "  '^"'^  '^  ^*  d^fe^deresse  insuffisan^: : 
^Z^H^'-  <i..a„deur  la  dite  s.n,.e  de 

^••M.Ie  Juge  To„.uce  n«  concourt  pas  dans  ce  jnge- 

Sept.  18,  1886.J  .  .  ^. 

A  D.  McGibbon  for  the  ^pellant        - 

L.  Laflamme  for  tfcerespondent.  V 

Nov.  25,1886.]       \  .  > 

Ceoss,  J.,: '        - 

Mr.  F.™„,  to  endeavour  to  eMwTae  ^?^!7,'«"*' 
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—       cent,  which  he  powtivoly  reftised.  His  authority  extended 
St.  uwr.o«.  no  further,  tfud  he  informed  Lemay  that  no  more  could  be 
iriven     Farmer  reported  his  interview  to  the  office  of  the 
Company  at  Qi»ebiH).    In  making  the  offer  Farmer  acted 
on  a  letter  received  from  the  office  at  Quebec,  dated  th«\> 
10th  July,  1882,  informing  him  that  Lemay  had  appl^ed^ 
for  the  employment,  and  had  already  swurcd  to  them  two/ 
rafts,  finally,  that  if  engaged  he*  was  to  be  paid  by  a  pvt^ 

centage.  

Notwithstanding  the'  failute  to  agree,  the  Company  con- 
tinued to  communicate  with  Lemay,  and  he  procured 
them  rafts  during  the  season  of  1882,  which  was  not  a 
very  prosperous  one.  for  them. 

The  Superior  Court  held  the  tender  sufficient,  and  dis- 
missed the  action.  In  E^view  this  judgment  was  set 
aside,  and  the  action  maintained  for  $820,  that.is  allowing 
1400  for  the  services  and  deducting  the  180  collected. 

Neither  Court  found  an  agreement,  nor  does  t|ie  evi- 
dence justify  it.  There  was  no  agreement  proved,  and 
*in  either  case  it  was  but  an  estimation  of  the  quatUum  meruU 
which  scarcely  admits  of  an  interference  by  this  Court. 
NHad  the  judgment  of  the  Superior  Court  come  directly  to 
this  Court  they  might  not  have  considered  it^their  duty 
to  disturb  it,  but  the  Court  of  Review  having,  seen  fit  to 
make  a  diflTerent  estimate  of  the  val^e  of  the  services 
which  this  Court  does  not  find  unreasqnable,  they  think 
it  their  duty  ta  confirm  the  judgment,  which  they  accord- 
ingly do. 


Ramsay,  J.;—  •   '. 

I  wiU  not  enter  a  formal  dissent,  but  the  judgment  ol 
the  Court  of  Review  seems  to  me  to  be  on  a  false  princi-. 
pie.  The  ptesumption  of  law  is  not  that  the  last  propo- 
sition is  accepted,  unless  it  appears  clearly  that  the  work 
is  carried  on  upon  this  understanding.  Here  there  is  no 
such  evidence.  Respondent  went  on  getting  rafti  for  the 
Company  on  his  own  assumption  as  to  what  the  bargam 
was,  at  least  so  he  says,  now.  When  v^ork  is  done  with- 
uut  \k  bargain  the  claim  is  regulated  bythe  v^^»  meruU. 


The  judgment  appealed  firom  practicaUy  admits  this,  lor 


"■^^'  ■ 


LantAjp. 


^^URT  OP  QUEBW9  BENCH,  210  ' 

it  doe.  not  «i.vo.  Lemay  1800.    I  think  the  groatent  valL        ^ 

DoRioN,  Oh.  J. :—     ;  •  '  j 

i  Jn'l"'f  f*T^  ^^"  ^^'  P"'  "«"*  :  th^^  second  gave 

fh.nWW     -      "^""i  'T  ^'  '"'''-     ^«  '^'e  disposed  to 
think  that  8even-aii4.a-half  per  cent,  was  enough     But 

fr. '  ^  J?""  w""'"  "f  "***"»«  **»«  *°»o«*»t  «"owed  by 
the    Court   f>eIow,  urfeas  it  is. something  very  ittoss 

Where  It  is  a  question  oi\contract,  it  is  a  different  thing' 
But  where  it  is  Miuantfmmeh^u,  we  Will  not  disturb  the 
last  judgment  We  say  th^  because  we  have  appeals 
coming^here  often  upon  tf  mew>sue  of  fact,  and  for  aVery 
small  amount.  We  will  con^rm  in  suci  cases.  unlZ 
t^re  IS  a  question  of  law  or  prindple.  or  a  great  injustice 
has  been  done  to  the  parties.  .j"»"t-« 

w».  Jndgment  confirmed 

Gtftmard  ^  McGibbm,  attorneys  for  appellants 

res^re^.  ''""'''^""'  "^^^  ^  ^*^^'''  ^^^^  ^or 

(J.  K.)        / 


/ 
/ 


January  21,  1886, 
Cferom  MoNit,  Ramsay,  Tessieb,  Oboss,  Baby.  JJ.  . 

LA  q6RP0RATI0l^  DU  COMTfi  D'YAMASKA, 
(Respondent  tn  Court  below), 

Appellant: 

■      AND.  „..■■        -ir   : 

■    "      -  ..■',     '  /<  ■''•        f     -r  ■  ' 

,    NAROISSE  DUROOHiSRi 

(Petitioner  in, Comt  betow), 

.Respondent. 
i^-M.  a  m^County  Ckmnca-^By-law  of 


-H«M.  ^"•«wwcoimcU,witboat.iieir  proceedings  or  any 
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nflbH  to  •m«nd,  pcMwl  a  by-Uw  In  .irtillar  tomn  to  th«  forin«r  by- 
Uw,  which  WM  then  kkrIh  taken  td  tlie  County  C  ouncll  on  »pp.«l, 
wh«i)  the  followinK  rttwliitlou  ww  propowd  and  adopted :— "  AtUndu 
"  (lue  la  que«tlon  en  lltlgo  mir  to  prAwnt  »|>|iel  »  M  rt^We  per  i-v> 
"  Conitell,  en  homolo«uent  le  procfi^ veiWl  cle  UmIh  Parent,  en  (H-tohn* 
""  dernier ;  et  ationdu  (|ue  le  Conaell  Municipal  di>  la  parola«>  <Wj  Ht. 
"  David,  au  lieu  de  mettrH  k  oK^cuUoii  le  dlt  procfifr verbal  et  de^we- 
"  pecter  la  d^oialon  de  ce  C;«ni«ell.  a  atlopt^  A«a  nee^lon  do  7  avrll  der- 
"  nler,  un  rfiglement  mettant  *  niant,  la  dlte  d<teUlon  do  c«  Conwll ; 
"Que  I'apiwl  port«  devant  ce  Cona^llpar  ro<iu6te  deDolphla  L«Manl 
"  et  autrM,  en  date  du  12  avrll  dernier,  eolt  malntenu ;  et  quo  le  rigle- 
"  mentdonteatappel.adopWparlettonneil  Muni.ij>aldelai)an>i«i«de 
"  Bt  David,  i  w  aewion  du  7  avril  dernier,  ainel  que  totm  \*m  i»r<H:<5<l^a, 
"  ordraa  et  r^rolutlone  du  dlt  Coneell  Municipal  de  U  parolwe  de  8t 
"  David,  adoptAi  *  aa  dlte  noiiHion  du  7  avrll  dernier,  amendantle  dlt 
"  procte-verbal  de  Loula  I'aront,  Bolent,  et  lie  aont  par  la  pr«»enlo 
If  /  «  r6K>luUon,  caa««s,  annnlte  et  mla  i  n«ant  k  toutea  flna  que  do  droit , 

"  avecd«pena  contra  IWrIh  Cr<5peau,  pAre  (and  four  other*),  de  la  pa- 
*"  rolKse  de  8t.  David,  qui  ont  par  requ«te  en  date  du  jSremler  man* 
"  dernier  Wlllclt*  du  Conaell  Municipal  de  la  parolwe  de  St  David 
"la  paasatlon  dn  dlt  rdglement,  eavolr  lea  Intim^  aur  le  prfiienf 
"appeL"  V 

.HitiJ>:-That  the  coonty  council,  In  thua  aetUnjt  ailde  the  by-law  of  tlio 
local  council,  acted  within  lt«  Jurladlollon. 

The  appeal  was  from  a  judgment  of  ^lie  OircTiit  Cottrt, 
district  of  Richelieu  (Gill,  J.),  December  9, 1884,  jn  th.' 
following  terms :—  ^ 

"  La  cour  etc. 

"Considerant  qu'en  vertu  de  I'article  698  du  Code 
Municipal,  le  requ6rant  avait  droit  d'adopter  le  procMfe  df 
sa  ptiaenie  re^iudte  en  cassation  contre  la  rfepondante,  et 
que,  sur  cechef,  de  m6me  que  sur  tons  les  autres  y  all6gu68, 
la  dite  defense  en  droit  est  mal  fond6e ; 

"  L'a  rejet6e  et  rejette  avec  depens. . 
.     "Btaufond:  ^ 

"Considerant  que  le  consei^l  de  la  T§ponaante» par  sa 
resolution  ou  ordonnance  dont  8o  plaiiit  le  requferante, 
adopts  k  sa  sfeance  du  16  mai  dernier  (1884),  et  par  laquelle, 
aur  appel  iwrtfe  k  cet  effet,  un  certain  figlement  adopts  par 
.le  Conseil  Municipal  de  la  Paroisse  de  St.  David,  k  sa  session 
du  7  av^l  pr6c6dent,  ainsi  que  tons  procidfes  du  dit  Conseil 
de  paroiBee,  k  sa  dite  sfeance  dn  7  avril.  iMmendaWt  le  procds- 

•^^^^^—^^m^-^^m  ^  ^         1     '  -i»-ii"      ■  ■        .-i..i»i..n..  —■■aa-.-^!— .j^.ui^y.— ■■»     II    ■'♦^K'lMr^Mt-^'Mrn— — rfwMJfcw^wo— ♦'[^   '     ^a^>^%lF 
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omm.,    U  rout«  /„,.  IHerre,  ont  m  <..u,«6«.  .u.nul6«  H  mi.        «•.       " 
A  nfiant  a  viol*  lu  loi  on  pro<Mant  A  juger  I'appel  port* *•  <«Vr«iui 

rAglemont.  8an«  iiwtmire  A  ontendn,  la  causo.  aiiiHi  axx% 

•'•.J  r%l6  par  I'artich,  982  da  Cod«  Municipal ;  ^"  V 

^        •  Mamtiont  la  roquAto  on  cawation  du  dit  i.equ6ral|t^         ' 

.'pmn,.  b..„  fo«d6.  «t  ca«M>.  annul,,  et  m«t  A  n^ant,  A  tout.« 

.finBqu.de  droit,  la  dit«  resolution  ou  ordonnanc.  du  dil 

Oon.ml  d«Comt6  dTaraaaka,  «n  dat.,   16  mai  d.rnie" ^ 

avec  d6pen8  cpnfre  la  rfipondante,  diatraits,  etc  " 
Nov.  26,  1886.^  ,  ... 

G^^rwflm,  $^for  th»«pp«Uant. 

G'«#ribi,.Q.^.,TSr  the  respondent      '  -      ''  n 

Jan.  21,  1886.J 

0RO88,  J.  (</mj.):—  '  , 

The  main  road  of  the  Conce*8ion  Wurtek  or  Petit  Ranff 
runa  nearly  parallel  to  the  River  St.  David,  but  tending 

nZll"'  7  *'  '"'^'''*'  '^'  intervening  Bpace.  almoal 

nfli^d^tanceoftheriver.vizrabouttwiiarpenta.  What 
IS  called    ho  Route  Chamberland  dtver>  from  it,  lout  a 

•  nght  angle.,  and  joins  the  PonMaWland.erv,ng  to     ^'        ' 
^sa  the  river  at  thia  point,  and  to  commuuicatewX 
mtein  road  leadmgjp  the  village  St.  David  ^ne     . 

ifo«/«  Fr«rtefe.  or  Petit  Rang,  passes  through  some  three 

properhoH  at  a  place  calhed  Pbinte  A  Cr6pe,^.  nof^l  i^  V^    i 

straight  hn.  a  distance  of  a^nt^leveifarpents.  ^t?  it  1         7 
reacjies  the  nver.  where  it  cr§s^on  the  pIu  /o,!^^^'      V 

Both  these  routes  had  feeen  maintain^  by , the  parties 
concerned  according  to  a  repartition  made  by  a  proji'! 
verbal  oi  J.  O.  Pepin.  26th  June.  1867.  OertL  Tlhe 
propnetort^on  the  Rang  Wurtele.  or  Petit  Rang,  had 
been  made  contnbutory  to  the^Route  and  Pont  Jos.  Pierre. 


imm 


«i|wei*Uy  a.  far  a.  they  wew  ^^cern^  th^j^S 
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i«t  tlon.Hl  th«i  local  ccrancil  of  St.  David  to  be  r.»Iiev.»d  from 
0.  dY»»»iU,^ntfihutiii« to th«' Routoaiid Pont  Jow.PiiTT©,  and  to b«iii. 
v^ftbMT.  „iud.Hi  with  th«^  coiltributori.s  to  th«  route  and  Pont  Cham- 
b«rlana  and  iwk.'d  for  th.»  appointm«nt  of  n  iuiwrint.md- 
4mt  tor«iiort  on  the  Hubjmt.  They  aciwdingly  appoi^ited 
an  Saperint.mdent,  Jon.  Pan-nt,  notary,  who  roport.nl  in 
favoT  oi  tho  i)«tition.'r«,Have  that  an  th«  Route  and  Pont  Jo«. 
Pierr.^  iie.'raed  to  bo  desired  by  three  proprietor*  who^e 
land  it  croMaed,  it  might  remain  open  to  be  maintain.^  by 

themaelvea.  The  cOundl  took  th«^  report  into  conwderation. 

They  were  I'venly  divided,  but  by  the  canting  vote  of  the 
Mayor,  t^e  report,  although  iw)minally  homologated,  wan 
virtually  »et  aaide  |n  itH  mainVroviBiona,  whereupon  the 
'  petitiohers  appealed  to  the   cohncil  of  the  County. of 

Yamaaki^,  who  revflTsed  the  decision  of  the  local  council, 
/  adopted  the  aup^'rintendent    Parent'*.   r(^|prt  in  it»^  «n 

'       :  tirety,  and  ordered  its  eie<;ulion. 
-^'  The  By-law,  or  procii-verbal,  OM  thus  amtmded,  remained 

^  in  force  Tor  about  Bve  months,  when  a  new  petition  was  got 

up  by  parties  intertsted  in  the  Rout*^  and  Pont  Jos.  Pierre, 
containing  many  new  and  important  allegutionH  of  fact, 
among  othern  representing  that  thh  road  had  been  used 
for  a  great  many  years ;  that  it  wuh  still  thelBain  avenue 
for  the  passage  of  many  of  the  proprietors  of  the  Bang 
'  Wurtele,  who  w«re  o«tinuing  to  use  it  for  business  in 

going  to  the  parishes  of  St.  Aim6  and  St.  Marcel ;  that  it  was 
the  road  to  the  public  school,  and  ninety  arpents  of  front- 
age wortvassigttfid  to  the  support  of  the  Route  and  Pont 
ChamberUmd,  while  only  three  proprietors  were  assigned 
to  the  support  of  the  Route  and  Pont  Jos.  Pierre.  They, 
therefore,  askt'd  for  a  new  repartition.  The  local  council 
took  this  petition  into  consideration,  and  accorded  its  con- 
cluiions,  Hetting  aside  5y  their  resolution  the  procii-verbal 
of  Jos.  Parent,  and  restoring  the  former  contributdre  to  t|it' 
^oute  and  Pont  Jos.  Pierre.  From  this  decision,  an  appeal 
was  again  entered  to  the  county  council,  who  treated  the 
decision  of  the  local  council  as  one  over-ruling  that  of  the 
county  council  on  the  foitoer  petition.  They  consequently, 
yiltinnt  hearing  the  petitioners,  or  the  members  of  the 
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loj.«I  cmuril  or  taking  tho  ovidfenco  that  might  havii  bwn/   -*» 
offon^l  pa«,«d  ,» r,.«oInUon  m«lnl«ini„g  th«  nii^nl.  wttfn  A  ^" 
•■Ide   th«  i,ro«,HHlii,g«  of    th..   lo«ai   coniiril.  •^ith  r««tii    ' 
againat  th«  P«*ition«ri.     From    thii.   d.M  i.loii  tho   latt.'r 
api>«al«d  to  tho  Circuit  Court  for  the  diatriot  of  Ri«-heli,.i, 
m  virtue  of  art.  608,  of  the  C.  M.   Their  ap.n.al  waa  main-' 
tanned,  and  tho  prw^.n^dingi.  of  tho  county  council  cancolled 
from  which  latter  dociaion  tho  county  council  of  Yamaakt 
»xave  appoaled  to  this  court. 

The  county  wuncil  nrgo  gtronuoualy  that  tho  domand 
If  tho  second  petition,  being  ih  effoct  to  sot  aaido  the 
■^cision  of  the  county  council  on  tho  first  petition,  tho 
Jktter  m  dispute  should  be  considered  rhote  ju^ie  not 
suWceptible  of  being  renewed  in  this  manner.  On'  tho 
other  hand,  tho  petitioners  contend  that  then^  is  a  clear 
'  provision  in  arts.  810  and  810*  M.C.,th«t  every  proi^^s-verbal 
in  force  may  at  any  time  be  amend.^  or  repealed  b^ 
linother  proci,-vetbal,  on  petition  of  tho  parties  inten-stod ' 
that  |hey  were  petitioning  for  the  maintenance  of  » 
road  Uiat  existed  for  over  twenty  years,  and  which  wa» 
still  uried  as  an  important  thoroughfare  leading  to  two 
adjaconi  pirwihes  and  to  tho  public  school;  that  the 
appea.  on  the  first  petition  had  really  gone  ex  parte, 
ana  the^^  wer<^  prepared  to  prove  their  allegations  and  the 
justice  of  their  pretensions. 

I  find  tl^at  thaground  taken  by  the  now  appellants  that  ' 
the  mitter^wascAoftfyMg-rftf,  is  untenable.  Thc^re  might  have 
been  great\  inconvenience,  and  even  impropriety  in  the 
subject  beihg  revived  so  soon  after  the  decision  on  the  firat  " 
petition,  im4  it  may  have  been  wrong  to  have  taken  up.  on    1 
the  second  petition,  tb,.  ptocis-verbal  which  was  prepared    ' 
by  Parent  for  the  first ;  but  it  was  clearly  the  duty  of  the 
county  council  to  have  heard  tlw,  parties  interested,  tho 
l^al  council   ^nd   any  wftiesses  that   might  have  been 
offered  on  points  on  which  testimony  might  have  been 
admitted,  or  to  reject  the  evidence,  if  found  inadmissible 
before  pn>oeeding  to  abjudicate  on  the  appeal,  in  con^ 

formity  with  art.  982.    The  matter  is  reduced  to  one  of 
reimlarftv   pf  t>i./wix^«-^     i_   —Lit    i,   ,  .    .. 
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by  the  Circuit  Court.    I  think  they  "were  right,  and  th^ 
c^'>'^j{«"*»  the  judgment  should  be  confirmed. 
pqioohM..       Tkssibb,  J.,  who  also  dissented,  expreseied  hisi  concur- 
rence m  the  reasons  given  in  ^e  judgment  of  the  Courts 

below..    '■■•'■;■  ■••■,■       ■■.■,■..:..■::■,:■;•''' 

/  The  judgment  of  the  Court  is  as  follows  :*^    V     ., 

"  La  cour,  etc... 

"  OonsidSrant  qu'ft  nne  session  du  conseil  municipal  de 
la  paroisie  de  St.  David,  dans  1^  cqmtfi  d'Yamaska, 
tenue  la  8  septembre  1888,  un  Hglement  a  6t6  pairtcon- 
cernant  les  "  routes,  ponts,  foss6s  et  cWtures  dQ  Joseph  P. 
Chamberland ;"  le  dit  f6glem6nt  homologuant  en  partie 
mais  rejetant  dans  ses  points  les  plus  importants  le  proces- 
verbal  de  Louis  Parent,  surintendaut  du  conseil  local 

'  de  la'^aroisse  de  St.  David ;  .  , 

"Consid6rant  4«*il  y  a  eu  appel  de  la  dfecision  du  dit 
conseil  local  an  conseil  de  comt6,  concemant  ce  rdgle-.' 
ment,  et  que  par  resolution  du  dit  conseil  de  comt6,  le 
r^glement  passfi  par  le  dit  conseil  local  a^fitfe  cassS,  savoir 

/  le  24  octobre  1883,  etie  procds-verbal  du  dit  surintendaut 
homologu^  pour  6tre  ex^c^tfe  suivant  sa  forme  et  tenenr  ; 
"  Consid6rant  que  le  7  avril  1884,  le  dit  conseil  local 
agissant  comme  s'il  n'6tait  pas  li6  par  la  d&ision  du  con- 
seil de  comt6,  et  sans  mfeme  essayer  de  la  mettre  ^  execu- 
tion, a  proG^dfe  sur  nouvelle  requfite  k  passer  un^tre 
reglement  dans  les  m^mes  termesque  lejrdglementannule 
du  trois  septembre  1883,  r6tablissant  ses  amendments  an 
rapport  du  dit  surintendant  et  renversant  virtuellement 
la  decision  rendue  en  appel  par  le  conseil  de  conit6  4©  34 

octobre  1888; 

"  Consid^rant  quesur  un  nonvel  ippel  ^jortfe  devant  lui, 
par  Dolphis  Lessard  et  autres,  le  dit  conseil  de  comt§  a,  le 
16  mai  1884,  apres  avoir  lu  et  considerfe  la  req«Me  en  appel 
contre  le  reglement  et  lesproc6d§8  du  dit  conseil  local  du 
.  7  avril  1884,  cass6  le  dit  reglement  et  les  dits  proc6d6s  en 
,  Adoptant  la  resolution  qui  suit :  [See  resolution  in  head 
note  to  report] ; 


m 


^'  Considftant  qu'eii  bassant  comUae  11 1'ft  i»it  par  la  dite 
resolution  du  16  mai  1884.  le  rdglementet  lesprocedesdu 


E^ti*" 


#r 


lent  Vevereed. 


/     /    Sept,21.  pe. 

tAjW)ItPOBATIGN  BPISCOPALE  OATHOLIOTTP! 
.  ?    BOMAINE  DU  DIOCESE  mmtoS 

(Opmant  colhcated  m  Court  below), 

■■/.'';  ^■..^.. '■ ,.:  ■r'i-  App&llamt: 

THE  EASTERN  TOWNSHIPS  BANK, 

Bksfondbn^. 
&«i«-«y-Cbdi««^0»6i««  to  e«te-  ««tt^««<erf  rent. 
H«M).wTb.tto  omiaBioii  to  enter  in  the  eadaittMt>awMt^t^  «»*  * 

S^^nlS^  ^,V  f^oui  «  judgmeBt  oi  the  Superio,  Court. 

St.  Hyacnthe.  (Siootte.  J.),  Nor.  14. 1884.  di^i^ingSe 

Vou  10,0.8,  "7      " 
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flroitB  qni  lui  Bont  recdnnuB  par  la  loi ;       .  /  J>.^«, 

Con8id6rant.  partant,  qu'il  y  a  erren?  dans  le  jntement 

.    dont  est  aPPel^savoirle  jugementrendnparlacowdnrr. 

cm1lpourledistrictdeRichelieuJe9d6ceXeX  " 

nntta  Z  LllT''  ^"  ^'""*^^?  ^^  ^"  iutimle't  a  ^^l 

Z  16^  m:!"*"*^  "^  ordonnancedn  <.nseil  de  comt. 

menfZT  !^f  *  J^^'^^'^t  «*  I«^6dant  A  ^dre  le  jnge- 
ment  qne  la  dite  cour  de  premidre  instance  anrait  dt 
endre  renvoe  ladite  requite  en  cassation  deTn W 
avec  d6pens  tant  en  cour  de  premidre  instance  a  u'Tn 
appel ;  (diss.  Tessier  et  Cross.  JJ^"  /'»«««»ce  qu  en 

-4.  GfenjMiw,  attorney  for  Appellant. 
/.  B.  Brousseau,  attorney  for  Responde 
.       (JR.) 
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appellant's  oppoiition  ajin  de  coiuerver.  The  jadffment  is 
as  follows: —  ..  '  %, 

"La  Cuur,  apr^s  avoi*  ehtendn  la  OorpoTation  Bpiscopale 
du  dioc6se  de.St-HyacintHe  et  la  Banque  des  Townships 
de  I'Est  sur  I'opposition  afin  de  conserver  de  Toppos^nte 
et  la  contestation  d'icelle  par  la  Banqne ;  j* 

"  Considferant  que,  par  le  Oadastre  de  la  Seigneurie 
Rosalie,  Timmeuble  acquis  par  laBauque  est  enolav6dans 
cette  Seigneurie,  et  qu'il  est  y  indiqu6  et  d6sign6  sous  le 
num^ro  455,  avec  mention  qu'il  6tait  es-mains  de  Maurice 
Laframboise  comme  le  propri6taire  et  le  censitaire  le  pos- 
sddant  aloi^s,  et  sans  me«ution  d'aucune  charge  de  rent6 

constituee--^i ' :  / :  :.'.'-.'■  X  ^-  :■ 

"  Considfe^nt  que  le  cadastre  de  cette  Seigneurie  a  6t6 

'  clos  et  dfeclarfe  par  rautorit6  compfethtee  6tre  en  force^  depuis 
le  24  Janvier  1862;  I     . 

"  Considferant' que  la  Banque,  en  se  reiidant  adjudica-  ^ 
taire  die  cet  immeuble  en  est  deveriue  propri6taire  sans  * 
(jharge  d'aucune  rente  constitu6eet  droit  seigneuri^l,; 

"  Consid6rant  qme  cet  immeuble  n'6tait  lore  de  la  saisie 
et  rente  jttdiciaire  qui  en  a  6t§  faite,  grev6  d'&ucune  rente 
constitu|!l  repr^sentant  les  droits  seigneuriaux ;  T  | 

"  Gonsid^rant  que  I'aete  seigneurial  de  1854,  a  6t6  fait 
poijr  abolir  le  systeme  seigneurial  et  remplacer  les  droits, 
qui  eft  dfecoulaient  en  leur  substituant  des  rentes  consti- 
tutes, ^6termin6e8  par  le  cadastre  pour  repffesenter  les 
droits  seigneuriaux,  aflFectant  les  terres  en  censive; 

"Considfirant  que  par  la  letter  et  I'esprit  de  la  loi  sur 
la  matiire,  tout  immeuble,  dSsignd  dans  le  cadastre  et  qui 
n'y  est  pas  charg6  de  telle  rente  constitute,  est  franc  et 

•  quitte  A  toujours  de  toute  redevance  seigneuriale ; 
>    "  Oonsid^rant  que  I'opiMMante  est  mal  fond6e  dans  sa;. 
reclamation  et  dans  son  opposition  afin  de  consiarver,  et 
que  la  Banqu^  est  bjen  fond6e  dans  sa  contestation,  do- 
boute  I'opposante  ^e  son  opposition  arec  d6pens  distraits 

'   aux  avocats  de  la  Banque." 

.   Mar  25. 1886.] 


ir.  p. /oi^  for  the  respondent. 
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■-  Gross,  JW:—    -.■.  -  .■■^■:..    ■.  .  •:;-    '.  '    ^.:  .^     .    .  ...  , 

«ite  rr'?^?^"^"'^  '^  *^"  ^'"^  '>^^««^  the  claim-  ^^"5. 

The  aipellants  claim  tp  be  entitled  to  priority  as  beinir 

::^dt  bJ;^^  ''  *^'  "i;^^'^'  ^' ^^«  aeigniory'of  St.3  i. 
rTnt  tlS^IT  ^""^*«^/«'«*0-4«.«yea,Vanear8  of^ 
^iv^niS^^  1  ^"'"'^  ^"  ***"  property  sold.  The 
3ertvT  ■  ^^T^T"^  ^'«^to'  "»d  adjudicalaire  of  the 
P^^  In  question,  by  a  contestation,  denies  this  claim 
of  pnont^^^d  as  a  consequence,  dwiies  appe|lant's^ht 
to  be  collbfeated  on  the  proceeds  of  the  p^er^y^^he 
.l^upenorOUrt  maintained  this  contestatli^and  rL^^ 
I    the  collocation  of  the  appellants  ;  whexierthis  ap^T 

tii^Z:::!  '^  ^^'^'^*'^  ""^^^  ibllowingn^ 

On  the  26th  of  March,  1852,  the  heirs  ^Dessaules  mni 

pnet^  of  tl,e  Seigniory  Dess^les.  conced^TtH^ 

framboise.  4  litre  de  bail  d  cms,  a  property  on  that  seigni^. 

for  ihe  price  of  ^600,  charging  it  with  thepaym^nt^ 

sei^ional  rents,  save  that  so  long  as  Laframboise  or  his 

heits  remamed  proprietors  of  the  whole  or  any  part  of  the 

.  property  m  question  so  conceded,  no  rent  would  be  due 

or  payable  by  them  thereon.  «  una 

Mrs.  Laframboise  was  one  of  the  heirs  Des8aules,amonir 
whom  a  ^rto^e  was  subsequently  made,  the  portion  so 
soldtoLaframbois.  falling  into  the  lot  or  sha^of  M« 

I^amboise,  her  1<^  or  *hare  being  afterwards  calli^^^^ 
seigniory  of  Ste.  Rosalie.  *«u  me 

^Xaframboise  suhs^uently  sold  part  of  the  property 
so  Purchased  by  him  to  Jeremie  Diugnault.  on  whomU 
>s  si^ce  Wn  d^,t^  by  sheriff's  sale,  the  respon^nt 
bea>ming  the  purchaser,  and  the  proceeds,  to  thfeC  " 
above  mentioned,  being  now  the  subject  of  dispute  be- 
t)nreen  the  parties  to  the  present  appeal  ' 

In  August.  1888.  Madame  Laframboise  sold  her  ^i^.. 


pp^liant.  ■ ;  ^ittl  rights  in  the  swlgiiiOTy  Ste.  Jtosalie,  cousistinir  omL' 

r«,enred  r«itMo  G.  C.  Dessaules,  who  afterward  '^W 
and  conveyed  the  same  to  the  appdlants.  ^^  ^ 
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—        -  The  cadastre  oi  BBAd  Beigiiiory,  after  the  observation  ol 

BSSrat'eto  all  nfecewary JegaUq^malities,  was  closed  lind  deppsited 

Tt?!-*.  according  to.law.  the  land  of  DaigneanU  being  therein  de, 

•  .  signatedas  No.,455,  withLafr^raboise'snfe^iie  as  proprietor, 

•      and  A  deaaratiqn  that  iiwas  subject  to  tfo  rent  in  fa^or  of 

the  seignior  '^  O^  -^    *    "  \:         , 

'   An  arpeiitaee  tw>k  place  on  the  14th  April.  ]lS84,yrhere- 
.   .'   .by  it  was  established  that  the  portion  of  rent  which  would 
•  ^have  been  due  for  Daignaun's  portion  of  the  li^d,  would 

be  140.46  per  annum..  The  claim  of  the  appellants  is  for 
.     •  '   ,     a  yeat's  arrears  of  this  rent-  ending  11th  February,  1888, 
which  should'have  been  inserted  in  thecoto^r*  of  the 
'  •  ^         seigniory  as  a'eonstittited  reiit  substituted  in  place  of  the 
seigniorial  rent.  '.,  .■       * 

•        The  respondents  contested"  Jippellant's  collocation  lor 
this  claim?  on, the  alleged  gronnd  thai  more  than  thirty 
year^  had  ^^lapfted  since  the  concessio^i  to  Laframbmse, 
,  '         '    containing*  the  stipulation  regarding,  this  rent,  *nd  ttiat  , 

without  any  renewal  of  registration,  whereby  it  ^|ad  be- 
'         •      cpmei>rescribed,  but  more  esp^fci^  t^at  by  thejeignio- 
rial  commutation  Act  and  its  aniendmMs.  the  seignior  o^ 
•^     '   *  any  party  claiming  for  any  such  cens  et  refOet,  had  be^ 
foreclosed  from  any  such  rights,  save  those  p^servedliy 
and  specifiediin  the  eadasfre  prepared  b/and  pift  ^^. 
by  the  proceedings  of  the  commissioner  appointed  for  the 
purpose  under  said  Act.  which  cadastre  in  the  present, 
matter  had  been  .made,  closed,  deposited  and  pubUsjied^, 
:  '  •  according  to  law,  after  the  observance  of  all  the  necessary  ' 

•  formalities  required  by  said  statutes,  the  land  i^  question 

'       .      being  "ijioludedb^  the  No.  466.  the  name  of  the  inropyietor, 

Mr.  Laframioise.  being  alstf  given,  and  so  far  from  any 
rent  being  chargeable  or  charged,  thereon,  a  declaration 
'  ^  nvas  inserted  to  the  effect  that  no  rent  was  due  or  payable , 
upon  the  property  in  question.^  And  as  the  object  of  the 
stattfte  in  question  and  its  amendments  was  to  abolish 
aU  seigniorial  dues,  and  substitute  in  Ueti  thereof  constitu- 
ted  rents  iesefved' by  th«>darfre,  it  was  oleftfly  explained 


^^' 


ihat  only  ih^ielreseryer  by  the  wfepwro  would  be  «ftef= 
.^furds'ln  force. 


.4. 


OOtJBT  OP  QtFEBW-S  BENCH. 


N 


^ 


^  m^  ^n^""  '^  "^^  «qMred%rmalitiei  is  not  di«.       » 
pmed.  and  the  general   <5on6edtience  of  a  htkiinraZ>^ 

Ml.  Itt.lir"' .-■?;!'  r"'  '"-*'"'  "■>  »f  theapU 
imw.  n>*«bTioiM  to  the  Court  that  if  toy  Brrorr^^mM™^ 
m  the,»*^  tj.e  "«uio,  .hoal<.  lii  *°S  S^^- 

co*B,„   It  fiemg  then  too  late  to  correct  errors  fte;.«,'- 

'  ii^    —    :  '™*  **"*  Ihoanisndiiig  Act  allowa'cer- 

hu^omisMon.  to  W  corrected, tut.  doee.uot  touSX^  ' 
bete  c«mpl«ped  of.     The  OoUrt  "cwriA.sripply  the  tm 

ta.  tte  «.me  appwwnce  pf  equi^yii  ite  f.vor  aeXt 

wtach  eugaged  the  nfeutiou  of  theiegWat^e.    "/^       • 

■     ^'■'.•"enduig'Act  prJ>Tide4  f„j  two  cae^  VW i  the 

om»e,on.of  the  uime.f  ac«k«i,  .nd^e  ^3« rf  . 

,.B  error,™  th*  extA^  »f '-"^  ^^^^^^ia^ 

.  ..«^Ujermeetang,heci.e  iuquAtioa.  Jtbesid^c^^ 

tt  ^^   Z'"'#"  *S*»"«^»«  ^  *«  Aoteh„uli«M 
ihe  rants  dn.  a^ff^payaBle  up  to  the  -aatitheMif,^tte 

9»«tow  m>|k«e  if  the  f?igni..4l-  a^/SJS' 
«*»lrw  ehouid  renuun  in-  fill  force  .id^>UST„^J, 
pther  respect,  ,.twithit«ndin»  ^y  other'MSlAy  or 
megnhmty^hat  ni^be  found  IhereinT      ""Wy^^ 
The  Coflit  is;«f.opini9n  that  it  w«  iShUy  heliL  the 
•Court  below  ^hat  the  property  so  a^ScJedtJsfr^ 
pondea^  was  fteed  from  erfgniorha  dX^4  «&„V  ' 
Uon.  and  w«  n«t  :.ubjeot  ti.th^TO^'if  «SXby 
tie  appellants,  nor  were  jheye^tltftoiSk  on  thr„, 
oe^.  ,f  the  sale  for  «..|S.e.fX  wX  Zfe 
^  ^peUant.  *ver  h«l  any  righ.  ir^retenrion  iTo^ 

CS^  !f !  *"''"^™''  «»  a^P  Vj  thth  title  tt?- 
T^e. :  thrt  wa.  only  itUtl^toftte  c^titnted  ren 
■werred  by  .the  cadartre,  and  no  speoiWl  m«iti«n  w 
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m»^  therein  mad^  to  tW  pretengion  now  Tsised  by  the  appel- 
lanti..  Being  *of  this  opinion  on  the  main  question,  it  is 
unnecessary  to  consider  the  plea  of  prescription-  The 
Courl  now  rules  that  the  judgment  appealed  from  should 
be  6onfitmed.  y 

Ra*bay,  J.:—  '  ^  t\    A  ^ 

This  is  a  case  arising  out  of  the  conversion  of  the  feudal 
tenure  into  what  is  called  the  tenure  of  franc  and  common 
soccage.  The  title  to  what  represents  a  former  fief  has  - 
passed  tolhe  appellants.  Apfege  of  Itod,  formerly  belong- 
ing to'  the  husband  of  one  of  the  co-seigniors,  is  entered  m 
the  cadastre,  but  no  constituted  rent  appears  charged  on 
this  land.  It  seems  pretty  clear  that  it  is  an  omission,  owing, 
probably,  to  the  fact  that  the  owner  was  not  to  pay  rent 
during  hi^litetime.    Can  the  error  be  rectified?  .  '    ^ 

The  argument 'is,  that  it  is  like  an  errqr  of  calculation, 
that  the  purchaser,  defendant  in  the  suit  in  which  the   | 
iknd  was  seized,  purchased  A  la  charge  de  la  rente  con^UiUe  | 
reprisentant  let  droits  seignnuriaux^mr  le  dU  terrdn.     This 
position  is  favwable  to  apjfellants,  who  should  succeed, 
unless  the  text  of  the  statute  and  the  ppUcy  of  the  law  ^ 
are  imperious.  ,.  i.-  *  . 

Objectionable,  in  many^spewts,  as  the  law  is  m  prin- 
ciple, it  seems  .to  me  ths*  the  title  of  the  former  seigjiior 
to  what  is  substituted  for  his  former  dues,  is  only  whiit  is  - 
to  be  found  in  the  cadastre.    The  valuation,  it  istru^,  w  > 
not  made  by  a  regular  court  of  law,  but  by  a  comibis^ 
sioner  who    nn^|»wever.  performing,  a  quasMudibial 
function.    He  was  obliged  to  give  public  noti«Jb  of  *he 
beginning  of  his  operations,  so  that  the  parties  mtere^ted 
might  take  part.   After  his  scjiedule  was  completed,  he 
had  to  give  notice  that  during  86  days  he  was  prepared 
to  correct  any  error  and  mpplyany  omission  that  might  be 
pointed  out  to  him.    Originally,  the  parties  interested 
might  hfune  experts.    Thft  ;#«nTtered  most  unfairly  m 
•the  second  part  of  the  sessibn  of  1854;  nevertheless,  it 
shows  that  the  operation  wpa  to  be  a  final  a4juBtment  of 
""^t^iding  inttfrests.  Agaiaf  there  was  opportnnit.yLgii£y- 
revi8i<m,«nd  the  statute  calls  the  revising  commis- 
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^^'1^'^'^''^'^"^'^  alBobebornein       m 
miod   that  in  the  conversion  of  a  system  such   as  theB^^T*'- 
-^gjiional  tenure  to  a  new  tenure,  ft  ™  necessary  to  ,^Xr 

f„t«?r/r"\'^"'^  basis,  and  this  the  cidastre  was        ^' 
V  m^ded  to  be-  is  between  the  former  seignior  and  hi. 

^r      ?^"^,r*'**»"»»oP«*»  to  the  reproacl^of  being 
arl^^MyjbuMhe  whole  thing  was  arbitrary:    Nothing  C 
coj^dl^urg^dforit  but  policy.     When  one' poke  to  ^m.       > 
«^t.-«»eigiiioHaI    agitator,  he  ^  did  not  reason,  he  raved^^  ™  ^ 

Sham  questions  of  law  wfere  raised;  but  thi's  .was  a  tribute     ' 

'  h^r?      T"'-   y^^  ^""'^^  *»•«•  »°*  q^ito  beyond  thi* 
b^ystj^e  ofnegative  morality,  and  expropriaUon  take.  \ 

glace-without  apolo^r,^^  the  semblance  x)!      | 

./.Ndweigh^ls  to  be  attached  to  the  undertaking  to  pa^ 
the  ^  constiiu4e.     It  v,a.  purely  a  matter  of  Ityle.  foj   _ 
mere  was  no  r«.te  W^  to  pay.  and  the  .eigniorial  ■- 
dues  WQre  abolished.  .  -  *         - 

Another  argument  is  to  be  bowowed  from  the  u.e  of      < 

-y^r^T^^:^^'-    One  was  to  remain  in  the  : 
t^^        V!  ^*^^^^*«'y.  ^^o  wa.  to  furnish  extracts, 
v^h  werfe  to  be  evidence  pHma  fad^-ot  whit  ?-of  an 
unauthentic  record'?  ^  This  could  scarcely  hare  b^en  the 
intention  of  the  legislature  (')  , 

Xhutte,  J^^  4.  Damb«rami,  att^ey.  fb^Re8i<Snr'   ^ 


(:yt«»  indinea  to  thlnlA^aisO Vic. a  80.iL n^help Appellant 
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Comm  DORION,  Vn.\3.,  Ramsay,  Cboss,  Baby,  J  J. 
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itA  BAKQUB  DjD"  PEUPLE, 
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future  date— UabUity  of  BaMe. 

lBWl,G.,h«ving.biiti'nen  traniactlonli  with  the  Exchange Buk,«gi«Ml 
Vwlth  C,  who  wa»  both  Prealdent  and  CaabJer,  that  in  lieu  of  ftirth4r 
•  W?ancea,  the  bank  would  accept  his  cheque,  but  mWe  payable  at  a 
ftiture  date.    On  the  19th  October,  1881, G.  drew  a  chei^ue  on  the  Ex- 
change Bank,  and  after  having  got  it  accepted  i«  follows :  "  Good  OB^ 
/    19tii  Feb.,  1882.    T.  Craig,  Prea.,"  got  the  cheque  discounted  by  the 
/     Banque  du  Peuple,  and  deposited  the  proceeds  to  his  credit  in  the 
Exchange  Bank.    Thfa  cheque  was  renewed  on  the  23rd  May,  and 
it  was  piesented  ii^he  Exchange  Bank  and  piJd.    SubseqOentiy, 
another  cheque  for  thiManie  amount  was  accepted  in  the  same  way 
and  discounted  by.  the  Buique  dn  Peuple,  and  renewals  were  made 
up  to  28rd  May,  1888.    Atttje  Ume  of  the  suspension  of  fMyment  Xny 
the  Exchange  Bank,  the  Banbue  du  Psupte  had  in  its  poflsessiob  fout^ 
T. ,  ,      cheques  also  payable  ai  futuJe  dates,  signed  by  Q.,  and  accepted  by 
'  T.  Craig,  praaident  and  manager  of  the  Exchang«  Bank,  which  were 
Bu^ieequentjy  piwwntod  for  payment  on  the  dates  when  they  were 
~^    .     payable,  4nd  duly  protested.     The  total  amount  of  these  chequea 
wss  166,020.64,  and  one  of  tb^m,  dated  Tth  Beplember,  1888,  fpr 
$81,000,  was  a  renewal  of  the  cheque  the  proceeds  of  which  had  been 
pidd  to  tbeciedit  of  6.  In  the  Exchange  Bank.  . 

To  an  action  brought  by  the  Banque  du  Fteuple  against  the  Exchange 
Bank,  based  <m  the  four  cheques  in  Question,  for  the  recovery  of  the 
'  sum  of  |66,02a74,  the  Exchange  Bafflt  pleaded  inter  oJio,  that  C.  had 
not  /wted  within  the  scc^w  of  his  authority,  and  that  the  Exchange 
Bank  had  tover  authwisedor  ratified  his  acceptance  of  Q.'s  cheques : 
ffipp :— That  tlie  Exchange  Bank  was  lUble  for  the  aaftptance  by  their 
>,   » pnsldent  and  caahfw,  of  G.'b  cheqoes,  discoanted  by  the  Banque  dn 
'  Ptooplein  good  faith  and  in  the  ordinary  oonrse  of  busine- 


\ 


Thtf  apped  was  from  >  j  udgiuent  of  the  Supwrioy-XDonttr- 
Montreal,  (LoSanoeb,  J.),  March  81,  1886,  mamtaining 
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If 'thrr^'i"^','  •'*^^"  °"  ^°"'  "'^^q"*--    The  judgment       «-•  " 

-;;  ■'  •  "  U  Conr,  eta,    .    .  ,   •;  ^:;. ■^'f';.:  ''■  ";'*";■■•''/■;:  -'  .   "  ^ 
^^  "  Attendu  qne  la  dertanderewe  Wclamedi  la  dfefender- 
.  ae  la  manidre  smvanto,  ^avoir :        , 

1»»8  par  F.  -E.  Oilman,  pw  I«,ncl  ee  d«rmer  •  reqni.  I» 
d«fendeteMo  d,  pay,,  i  la  demande«»e  oa  4  ^  „^„        „ 

ta^^.  .uivan..:  ,q„^  „„  20th  December,  1888,T  , 
^.Pre...   P<»"e».wleiemi.pas.l.ditP.E.Gilm.«i      ' 
la  demanderewe  poor  valenr  lejje ;   ^     ^  ■ 

ledi?^^f'""^'?f"^>'"f'^.*M*°"*^P«»  ''    ' 
6,Z  .  ^'f-f-i^"**  de  pay^i  |a  demande™.e  on 

^ri  tor*        ^      .     '  ^'  f^*"'  '•''  '■•  d^fe-der^     . 
dan.  le.  terme.  an.vanto :  ••  G<K,d  on  84tli  December,  1888 

I^'^F  E  "i^    P»» '-nit.  -mi.  A  1.  deri^derea^I^        , 
le  <ut  *.  E.  Oilman,  prfnr  Taleur  refue ;  ,- 

•    8o.  Par  on  antri,  cWqne  fait,  et  «gati  kontr«al  lek     -  • 
^Piembre,  1888  par  le  dit  F.  B.  OilSln,  par  Zel'cfX 
dern.er,„„U.IadMende,*.„dep.yeri  idemandei^  ' 

ou  ordre  la  wmme  de  »I0.000,  lequel  chJqo,  a  ««S«      ' / 

1^  T  ^  ^,!°"t"''  •  ^^  »"  «'«■•"'  of  Jannary    ■  . 
Ma^demaadereaae  P«  le  dit  P.  E.  Gilm«,.;  p„„  y j  J  ■ 

dlt^'  |'a?*'''rf^*'''«*'t«'"«»«*l*»^%lp.r  li        " 


ti« 


les  te^mes 


J    —'T;^'  *"'*"'*  '-"•Huoaeto  accepts  par  le 

d^  prti^dtiit  H0r^ni6^U  dftl^ndei^-e  dans 

smvaWta : . "  Good  on  the  UthdkyotJ^u^' 
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1884,  T.  Craig,  Pret."  puis  eiiiiiite_  remis  A  la  demander- 
■i«h.^>.iui.k  ^^^  p^  1^,  ji^  p  g  Qii^na^ii^  pour  valeur  n»^itt«  y  ' 

6o.  La  somme  de  $20.64,  coiit  de»  protdta  dM  dlti- 
chdquea  qui  u'ont  paa  6t6  pay^a  it  leur  6oh£atice ;  '  /^^  "- 
"  Attondn  qtie  la  d6fendereiae  a  plaid6  que  lea  ch^iies 
eu  question  out  6t6  faita  et  accepted  pour  deii  couaid6rationa 
et  des  fiuB  ^trangires  k  son  oomuK^rce,  et  qu'elle  u'eu  a 
jumaia  refu  aucuue  cousid^ration  ni  retir6  aucun  b6ne- 
fico  ou  avuntafti ;  qu'elle  n'a  conuU  rezisteuce  des  dita 
uhiquea  et  la  pr6tolidue  acceptation  qa'on  aurait  faite  le 
.  uomm6  Craig,  son  president  et  g^raut,  qu'apris  que  la  d4- 
'fendercsae  e^t  6t6  miBe  eu  liquidation  ;  qu'attcuue  trace  ou 
entree  des  dits  cheques'  ne  se  trouvc  dans  les  livres  de  la 
46fendez^s8e,  et  que  toutes  les  transactions  intervenues 
entre  le  dit  F.  E.  Gilman,  le  dit  Thomas  Craig  et  la  de- 
mauderesse  en  rapport  aveo  les  dits  cheques,  ont  eu  lieu  k 
son  insa  et  k  I'insn  de  ses  directenrs  on  antres  officiers 
ex^cutifs  ;  que  la  mise  en  liquidation  de  la  d6fenderesse 
a  6t6  amende  par  Tincurie  et  I'administratiou  frauduleuse 
et  coupable  de  son  president  et  g6rant  le  dit  Thomas 
Craig,  lequel  se  serait  appropri6  des  montants  conside- 
rables, et  ae  serait  enfui  en  pays  Strangers  ot  11  se  trouve 
encore  ;  que  les  cheques  4n  question  ont  6t6'accept6s  par 
le  dit  Craig,  sans  autoritd  et  k  Tinsu  de  la  ddfenderesse  et 
de  son  bureau  de  direction,  k>ur  couvrir  des  transactions 
et  affaires  particulidres  an  dit  Craig,  dans  lesquelles  la  d6- 
fenderesse  n'avait  aucun  intdrdt  et  qu'elle  n'a  connu 
qu'aprds  la  mise  en  liquidiition ;  que  le  dit  Craig,  le 
dit  F.  £.  Gilman  et  d'autres  personnes  inconnues  de 
la  dSfenderesse,  se  seraient  associte  pour  former  uu 
complot  au  moyen  duquel  lis  devaient  en  achetant 
les  parts  et  actions  dn  fonds  social  de  TAsBurance  Ca- 
nadienne  Boyale,  rSussir  k  conirdler  Tadminiatrati^  de 


.^.9  nw 


cette  assurance  de  mani^re  k  pouvoir  sen  emparer, 


la 


diriger  et  liquider  k  leur  profit  personnel  -„  que  lea  cheques 
en  question  ont  servi  k  procurer  anz  dita  Craig,  Gilman 
et  leurs  complicea  les  fonds  reqnia  pour  l'ex6oution  de  ce 
jvnmplot ;  que  les  fiuts  ci-desBna  all6gafti  fetaifent  k  la  con- 


naisaance  de  la  demanderesse  lonqn  elle  A  accepts  lea  dita 
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dhiquis.  ot  que   li  ellc  a  donu6   valour  pour   1<;8  diti        '•» 
chAqnoi,  la  coimiiUiratron  aiimi  donu6e  ««t  unlie,  iIl6gale»^'»*V«B«k 
'  et  iilicite  :  qu«  de  pluH  le  dit  Craig  n'avait  aucune  auto-    n^-/-  . 
nt6  ponr  acc«pt«r  le.  dita  cheques,  et  qu'on  hn  aocx.ptaut.  •    ""* 

!.r?^^.  ■*•  P«« v«>»"  e*  »'•  P<"  oblige  la  d«fendereM«  ; 
qu'il  n'avait  aucun  pouvoir  pour  accepter  dos  cheques  pay- 
able, k  nne  date  postfiri.mre  an  jour  d«  I'acceptatioii ;  quo    — ^ 

cette  acceptation  est  contraire  4  la  loi  et  aui  usages  et 

ooutumes  des  bauqncs  en  cette  cit6  et  dans  toute  U  Puis- ^— 

sauce  du  Canada ;  que  anivant  I'usage  et  la  coutume  les 
,  chAques  ne  sont  acceptfcs  que  lorsque  le  tirfcur  a  suffisam- 
ment  d'argent  en  banque  pour  en  couvrir  lo  montant ; 
qua  cette  acceptation  se  fait  au  moment  mdme  de  la  pr^ 
sentation  dans  un  livre  tenif  par  un  commis  sp^ci^lement  f 

charg6  de  ce  soin  ;  que  les  dits  cheques  n'ont  pas  6t6  pr^- 
senffia  pour  acceptation,  et  que  cette  acceptatibn*  n'a  pas 
6t6  not6e  dans  aucun  livre  de  la  banque  ;  que  tons  ces 
iaits  6taieut  connus  de  la  demanderesse  au  moment  o<k 
elle  a  re9u  les  dits  cheques,  et  qu'elle  doit  supporter  les 
conafequences  de  sa  propre  faute  et  de  sou  imprudence.' 
IThe  remainder  of  the  judgment  is  printed  in  the  report 
of  the  case  in  the  Court  below,  M.  L.  R.,  1  S.  C  282  1 
Nov.  16,  16,  1886.J  ^w      '       *■• 

-Sfifti/cAiiMem.  for  appellant:—       *•  ^^' 

0  ^From  the  evidence  it  will  be  seen  that  the  undertaking 
of  Craig  on  behalf  of  the  Bank  to  pay  these  cheques  at  a 
luture.^ate  was.  to  say  the  least,  a  very  unusual  proceed- 
lof  and  certainly  not  in  the  ordinary  course  of  businesa.  ~ 

Besides,  the  Exchiinge  Bank  had  not  only  il5  funds  in  its 
poaaession  belonging  to  Mr.  Gilman  to  meet  these  cheques, 
but  the  fact  was  apparent  to  the  holder  of  the  chequee 
from  the  very  nature  of  the  acceptance  or  certification, 
^nd  to  take  these  cheques  accepted  by  an  officer  of  the 
Bank  when  there  were'ho  fhn^s  to  meet  thed»  but  instead 
01  funds  a  guarantee  on  the  part  of  this  officer  that  the 
Bank  would  pay  the  cheques  at  a  future  date,  is  a  proceed- 
ing unknown  in  the  experience  of  old  and  leading  bankera 
gnqftnada.    The  Bank  reaponAeBta  were  certainly  put  pu        ' 


th^ir  grnard  and  ahould  have  made  enquiries  of  4he  direc 
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'■'^'  torate  ■•  to  i\x«  {towers  of  Ondg  to  do  lach  a  thing,  »nd 
■a«iMi|>ii«nh^  to  thu  fnnda  available  to  meet  cheqaea  for  amoanta  ao 
large.  In  fa(*t  it  app««ari  that  Bir.  Trotti«r,  the  coiihier  of 
the  Blink  reapouduuta,  was  struck  with  the  very  unaauul 
character  of  thi'sw  ch«>qui>H,  and  before  taking  tbem  did 
make  some  unquiriea,  but  not  of  the  dintctora  of  the  Ez- 
chango  Bunk  or  of  any  one  who  could  inform  him  as  to 
the  facts,  but  merely  content«>d  himself  with  enquiries  of 
his  legal  adviser  as  to  the  regularity  of  the  proceeding. 
And  having  neglected  le  do  §0  they  must  suffer  the  con*  ' 
ictqaencet|  ■    '  ;-■. 

Vide  Mdlse  on  Banks  and  Banking,  p.  0*7 :  '*  Unless 
"  under  very  peculiar  cirbumstaBces  a  Bdlik  will  not  b<' 
^  held  liable  to  make  good  such  acts  or  undertakings  of 
^' their  officers  as  i  are  unwarrantable,  unusual,  or  iudi* 
*!t  rectly  in  contrav«iition  of  any  law," 
1  Ftiefe  Uyman  v.  Hallowell  and  Augutta  Bank,  14  Mass.  68  ; 
Llof/d  V.  We$t  Bramh  Bank,  14  Penu  St.  1*72. 

But  the  appellants  contend  Airther,  that  Mr.  Critfg,  as 
an  officer  of  the  Bank,  was  entirely  without  authority  to 
bind  the  bank  for  th6  payment  of  thcae  cheques,  and  that 
Vespofldents  must  or  should  have  known  it,  as  no  presi- 
deiit  or  cashier  of  a  bank  has  ordinarily  such:  authority. 
VideMusae^v.  The  Eagle  Bank,  0  Met.  806. 

The  undertaking  of  Craig  was  not  that  Oilman  had 
funds  in  the  Exchange  Bank  to  meet  these  cheques,  as  the 
usual  effect  of  a  certification  of  a  cheque  by  a  cashier 
would  be,  but  t^at  the  Exchange  Bank  wc»nld  becomi* 
surety  or  guarantee  that  the  cheques  would  be  paid  at<a 
fixed  date  in  the  future.  Here  is  a  contract  of  suretyship 
whicl|  no  cashier  of  a  bank  n&less  specially  authorized 
could  validly  enter  into  on  behalf  of  his  bank  and  so  as  to 
bind  it.  It  is  even  doubtful  if  the  directors  have  such 
power.  Vide  Morse  on  Banks  and  Banking,  p.  11 :  "It 
"  is  a  general  rule  that  a  bank  has  no  power  to  engage  as 
"  surety  for  another  in  a  business  in  which  it  has  no  in- 
'*  terest,  and  from  which  it  can  derive  no  profiit.  There- 
"  fore,  it  has  no  right  to  become   an    accommodation 
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"  wthOTity  from  the  directors,  unleM  jt   be  $uSiH 
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^^  And  p,Mf«  156:     "Tho.*  ai)U  whioh  th<«  o«.hi«r  may        »» 

andttrink*^  to  pftrfonn  in  piTAvtly  go<Mi  faith,  and  p«^T- ""''T"-* 
•*  hapt  Qiidor  rolor  of  tudority,  but  which  th^'itff  Impt^r-    'XV;i^ 
'I  ativi'Iy  and  abiwlutaly  pnuiludea  him  from  pirformiag;   ^"       '- 
"  iUoh  »rt»  the  diaoretionary  and  aoinijudioial  a^ta  which  * 

"  it  is  the  Mxolnsivf  proVinc«^  and  inali(Miabl«>  duty  of  the 

••  dirwctom  to  p..rform  at  their  board  in.M.tings.  power  to  < '^ 

•  do  which  on  their  behalf  they  (^an  delegate  to  uo  other   ^    «       ' 
"  officer  whomsoever.    No  excuse  of  clfentoitannoa  ia  ad-      ■     '    ^ 

^bank  '^***  **"*•#?  J''^  ""'  **^***"« 
|2 :  "  The  key  note  t«r^|  |hol.#ubject 
|at  the  office  of  t»&  6aAier  i|*trictly 
N  i     *k'    ^  '■  ^***'  buHineas  officer  o^  the  Wnk.  hot 

^^  m  the  sense  of  one  who  tranwio^s  the  biisin<«s,  not  of 
.     one  who  regulates  and  controls  itL   The  grand  difficulty 
_^  which  has  been  experienced  in  defining  hia  exact  func- 
tions has  alwaya  lain  in  the  ni^essity  of  giving  him 
I  ^  sufficient  practical  power  to  enal^le  him  to  conduct  the 
daily  routine  of  business  without  trespassing  upon  the 
■       doiiiam  of  discretionary  authority  which  pertains  exclu- 
si vely  Md  for  the  most  part  inalienably  to  the  directors 
^  Acts  which  demand  only  confidence  in  the  integrity  of 
..  th«  official,  and  familiarity  with  the  forms  and  customs 
of  business,  acts  strictly  ol  performance,  which  do  not 
^^  nse  to  the  importance  of  thyemi-judicial  character,  are 
those  which  he  is  prop^Melegated  to  do:    But  the 
^  responsible  conduct,  and  mlnag«ment  of  the  dffairs  of 
the  institution,  upon  the  soundness  and  wisdom  of 
•      which  Its  prosperity  and  success  depend,  which  call  for 
^  the  exercise  of  a  high  degree  of  care,  knowledge,  and 
exptrience.  and  a  semi-judioial  discretion,  which  demand 
general  business  qualifications  of  a  higher  order   are 
not  and  never  have  been  held  to  be,  •ppurtenant  to  the 
office  of  cashier." 

Andatpage  167:  "The  ordinary  dutiei  of  a  cashier  do 
not  comprehend  the  making  of  »  contract,  which  in 
..     xl^        payment  of  mnnAy,  ^^fth 
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'''^       "relates  to  the  usual  and  ciistomaTy  transactions  of  the 

And  at  page  205 :  "  A  cashier  cannot  certify  the  cheque 
"  of  a  drawer  who  has  not  unencumbered  funds  on  Hand 
"in  the  bank  sufficient  to  meet  the  cheque.  Any  person 
"  having  notice  of  the  fact  that  the  bank  had  not  enough  of 
"  the  drawer's  funds  on  hand  to  meet  the  cheque  at  the 
"  time  of  ctnrtification  will  be  presumed  to  know  that  the 
"  act  was  unauthorized  and  void,  and, will  not  be  allowed 
"  to  hold  the  bank  liable  upon  it." 

Vide  Cooke  v.  State  National  Bank  of  Boston,  52  N.  Y.  96 
«nd  50  Barb.  339;  Morse,  pp.  176  and  202.  Daniel  on 
Negotiable  Instruments,  vol.  2,  §160t :  "  No  officer  of  tlie 
"  bank  has  Any  authority  to  certify  a  cheque  when  there 
"  are  no  funds  of  thd  drawer  to  meet  it.  And  it  is  only 
"  in  Ifavor  oi  bond  fide  holders  for  value,  and  without  notice 
"  thkt,  without  funds  to  meet  the  cheque,  the  law^ will 
"  enforce  the  liability  of  the  bank  ui)on  its  officers'  certi- 
"  ficate.  No  officer,  moreover,  has  any  implied  authority 
"to  certify  a  cheque  until  it  is  presented  for  payment, 
"  when,  of  course,  it  must  be  actually  due  and  payable. 
"  Therefore,  should  a^y  officer  certify  a  post  dated  cheque, 
"such  cheque  bears  on  its  face,  until  the  day  of  its  date 
"  arrives,  notice  and  information  to  all  parties  receiving 
"  it,  that  it  has  not  been  citified  in  the  usual  course  o\ 
"  busine^ ;  and  if  it  turn  "but  that  the  drawer  had  no 
' "  funds  On  deposit  at  the  tnne  of  the  certification,  no  party 
■'"  so  receiving  it  can  hold  the  bank  liable." 

Clark  National  Bank  y.  Bank  of  Albion,  52  Barb.  598. 
Also  foot  note:  >**^ithout^^pe(Bial  authority  conferred 
"  upon  him,  the  officer  of  a  Bank  has  no  implied  authority . 
"to  certify  any  but  comm^ial  cheques — that  is  those 
"  drawn  in  commercial  form,  in  the  usual  coufsd  of  busi- 
"  ness;  and  if  the  cheque  bear  upon  it  a  memorandum 
"  that  it  is' to  be  '  held  as  coUaten^  etc.,'  the  cashier's  cer- 
"  ti^ation  is  not  in  dm  course,  and  will  not  bind  the 
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Vide  Story  on  Agency,  §116  Wote.    Fbster  v.  Essex  bL       v^ 
17  ^888. 479,  1  Bell,  Com.  p.  480  (6  ed.)  ^^      Bxoh«»B^ 

One  reason  why  the  authority  of  cashier  or  «x^v<  ' 

pflicer  Bhoulj  be  so  limited  is  obvious,  for  by  thus  a^icept- 
":  ;W?  cnequeg  with  no  funds  on  hijnd  to  meet  theto;  the 
.cashier,  without  the  Jcnowledge^r  authority  of  the  airec- 
fetors,  mi^l>fc  convert  these  cheqles  into  a  species  of  cur- 
rency and  ii^e  them  far  in  excess  of  the  amount  allowed 
the  bank. by  Its  Act  of  Incorporation  and  the  Banking 

There  is  also  another  fact  worthy  of  notice,  the  cashier 
wa»  the  chief  executive  officer  of  the  bank,— Craig  was 
cashier  and  also  President.  As  cashier  he  was  the  business 
officer  of  the  bank,  as  President  his  chief  duty  was  to 
take  charge  of  the  litigation  ofihe  bank,  but  we  find  him 
m  this  case  signing  these  cheques  not  as  cashier,  but  as 
R-esident.  This  being  the  case,  was  it  not  incumbent  on 
the  bank  taking  these  cheques  to  inqnire  what  were  the 
powers  of  the  President?  As  to  duties  of  President,  see 
Morse  on  Banks  and  Bankirig,  p.  144,  As  to  duties  of 
Cashier,  see  p.  16J  Vide^lso,  p.  88,  as  to  enquiry  to  be 
made  regarding  President. 

^XJude*  the  circumstances  the  appellants  contend  that 
Mr.  Craig  had  no -authority  to  accept  the  cheques  in  ques- 
tion, and  that  the  nature  6f  the  acceptances  was  of  a 
character  sufficient  to  place  the  respondents  on  their 
guard,  and  to  notify  them  that  Gilmaii  had  no  ftinds  in  the 
Exchange  Bank  tdmeet  said  cheques,  and  that  the  accept- 
ance Was  ^ven  fraudulently,  Without  value,  and  with- . 
out  the  authority  of  the  bank  appellants.  > 

Gfeq^Hbw,  IQ.a,  for  the  respondent  r— 
V   Voici  sousquellescirconstances  I'intimfie  est  deveWe 
le  porteur  des  cheques  en  question :  dds  1881,  M  Gilman 
faisait  ^es  affaires  pour  tin  montant  considerable  avec 
1  appelante ;  le  19  octobre  de  la  mme  ann6e,  le  compte 

4^0  hn?  Ti-i"*  -f '^  ?r  ^^  "^o'^t^^t'de  ♦25.000  A 
'      ■  '  <^*lP»ag  a  qui  Tappelantfl 


aireaes  avances  pour  un  montant  excfidant  celui  bour  ^ 
lecjuel  il  §tait  soutiifi.  denlanda.de  fto^Teal^  foiids  am 
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g6rant  de  cette  banqae,  M.  Craig.    Celu|-ci  lui  intimft 
B.  X  dT  ^'^^  ^*  banqiie  n'avait  pas  assez  de  fonds  dans  le  mom«nt, 
Peupi..      pour  lui  faire  les  avances  promises  et  qu'il  lui  faudrait 
attendre  certains  encaissements  avant  de  pouvoir  le  faire, 
ce  qui  pouvait  prendre  un  temps  iplus  ou  mqins  inddfini. 
M.  Gilman  dont  les  cheques  6taient  accept6s  et  paySs  par 
la  Bauque  d'Echange,  mSmu  sans  qu'il  eut  de  fonds  4  sou 
credit,  q'uaud  celle-ci  pouvait  le  faire,  proposa  alors  au 
-—  . '     g6rant  de  I'appelante  d'accepter  son  cheque  pour  #80,000, 
payable  k  une  date  future  stiffisamment  6loign6e  pour 
permettre  k  la  Banque  d'£!change  de  se  procurer  l«s  fonds 
n6cessaires^ur  hoiiorer  ce  chdque.    Le  g(§rant  de  I'appe* 
lante  acquies9a  k  cette  proposition.   -M.  Oilman -fit  douc 
son  cheque  sur  la  BanquQ  d'Echauge  pour  |80,000,  datd 
le  19  octobre  ljB81,  et  M.  Craig,  comma  gSrant  de^  ia  Ban* 
'     que  d'Echange,  I'accepta  de  la  mai|i(bre  expliqu^e,  paya- 
ble k  quatre  mois,  savoir  le  19  ffeVrier  alors  prochain, 
1882.    Le  mdme'ioor,  M.  Gilman  se  pr6sehta  att  bureau 
de  la  Banq€e  du  Pe^K  laquelle  jiyant  des  fonds  dispo- 
nibles,  avan^a  sujr  c^^^que  ainsi  accepts  par  la  banque, 
lempntantde|^0,OOamoinsrescompte.    L^  m6me  jour, 
^  19  octobre  1881,  M,  Oilman  depose  A  son  cr6dit  a  la  Bah- 
que  d'Echange  |29,4i2.28  6tant  le  produit  du  cheque  de 
#80,000  ci-dessus  metitionne.  .    . 

*  II  va  sans  dire  que  toute  cette  histoire  de  conspiration^ 
pour  ruiner  et  mettre  en  liquidation  I'assurance  "  Boyale 
Cauadienne  ",  contenue  dans  la  defense,  n'est  qu'niie  sim- 
ple fabrication,  en  au^ant  que  la  Bauque  intim^  est  cdn- 
cern6e,  et  que  celle-ci  a  fait  la  transaction  ci-dessus  rela- 
tee,  de  bonne  foj  dans  le  cours  ordiiiaire  de  son  commerce 
et  a  donu6  bonne  et  valable  consideration  pour  le  cheque 
de  #30,000  et  les  autres  qui  Tout  suivi. 

Les  esperances  de  M.  Craig  qu'il  serait  en  fonds  quatre 
mois  aprds  ^'acceptation  du  cheque  en  question  ayanVete 
d^9ues,  des  renouvellements  se  r6p6tdrent  jusqu'an  23 
'  mai  1888.  Par  des  int^rdts  ajout^  i^.la  cr^ance  primitiire, 
le  chdque  deveAant  d&  i  pette  demidre  date,  6tait  de 
#81.000. 
DflfUB  le  coij^Ts  ordinaire  des  affairies,  et  par  rei^tremise 
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<*«ng*;  et  pays     oT^I    ""^rtn™  de  1.  Banqtae  d'E-,  V^*. 

(Ledger  K*epe,ietp.iT,iw""/"  '"  °"'"P'"'H 
1««  directeors  deja  ianane  d'P  .1, " 
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•  «on  en *„,.HXen  tS^tT  nt'""  ^ ''  *~— 
men* ;  d«i.  toa.  le.  Z  il  T^'/"  «^  »ft"er  le  p«e. 

.Voi,«,nnai...needeS.t  *re^r,4lrY  T^ 
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IM^       prise,  attendu  qil'il  ne  se  tronyait  pas  encore*  assez  en 
B>oiMn|eB*^  fonds  po^r  sortir  de  sa  caisse  one  sommb  aaBsi<.^n8id6- 
rable.    II  6criyit  k  M.  Gilman  ^t  lui  demanda  d?  vonloir 
bien  tirer  sur^ia  Banque  d'Echange  an  nouvlati-  chdqtie'^ 
ponr  le  m6me  montaiYt,'  ofirant  de  I'acceptei;  deia  mJ^m 
manidre  que  le  pr6c6dent,  ce  k  qaoi  (^nsenfit  M.  Gilmai 
qui,  le.prSsenta  d^nouvean  pour  escompte  A  rintim^e. 
'  La  Banque  du  Peuple  qvii,  ie  matin  wdme,  avait  ,tu 
cbdque  exactement  Bemblable,pay6  sans  aueune  difficul 
an  comptoir  de  |.a  Banque  d'Echange,  n'h^sita  pas^  fake 
^des  avances  stir  cc^nonveau  chdqne;  c'est  le  mdmoou 
pluUt  un  re^nvellement  d'iceluien  date  du  7  ieptcmbr^. 
1888,  qui  est  I'un  des  ckdques  sur  lesquels  est  bas^e  yAc-  - 
tion  de  I'intimde. 

Les  trois  autrcs  cheques  paraissent  ayoir  et6  esQoi^ptds 
originairement  k  dif[<&rentes  6poque«),  depuis  le  6'^ril 
1888,  sous  les  monies  circonstances.  '     ' 

La  seule  question,  d'aprds  nous,  k  discuter,  est  y^elle  de' 
saypir  si,  dans  les  circonstances,  le  g^rani  de  P^ppelante  a 
agi  dans  les  attributions  de  sa  chaige  fst  dabslels  limites 
de  ses  pouyoirs.  L'appelante  a  amen6  un  certain  noml>re 
d'officiers.de  banque  pour  leur  faire  dire  qi;le/pour  eniif 
.c'6tait  une  transaction  extraordinaire  et  qu'ils  ne  se  rap-, 
pelaient  pas  d'avoir  yu  de  clidques  accepts  d'une  ma* 
nidre  exactement  semblable.  L*ensemble  des. depositions 
de  ces  pr^tendtis  experts  d^montre  qu'iWsont  pent-£tre 
parfaitenient  brisks  k  la  routine  du  commerce  de  banqtie, 
mais  que  leur  connaissance  des  prinoipes  r6gissant  ce 
commerce  est  trds  limit6e.  ' 

Ainsi,  par  exemple,  on  yoit  Tun  d'eujc,  •  M.  xGrindley, 
g^rant  de|la  Banque  Britannique  de  rAm^rique^du  Nofd, 
Itdmettre  ayoir  d£j&  yn,  quoique  rarementj.  des  cheques 
semblables  k  ceux  dont  il  s'agit  en  cette  instance,  dans  le 
cours  de  son  experience  ccmme  banquier ;  mais  qull  n'a 
pas  youlu  escompter  de  semblables  cheques.  La  chose 
n'est  pas  surprenante^  ayec  les  notions  que  le  te^oin  pos- 
sdde  sur  la  nature  d'une  lettre  de  changefoin  d'un  cheque, 


<»r  il  pMteiwrffavoiiTamais  Vtl  nue  tfftlte  tllW  fl  TUe, 
Iteceptde  payable  k  une  date  post6rienre  k  sa  presentifttion, 
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^re  akaa  hfesiter  quH  n'escompterait  pas  nn^ 
inai  acceptfie,  mfime  e'il  n'entendait  faire  crWii  """""jr*"* 
jceptem.;   '.■■-,' \:h/^^:- '  ..^  :\:\.:  ';  I    ~  '      " 

i,  cependant,  de  plus  r6|rulier  que  cette  acceptattoij, 
ille  n'est  pas  fr^uente  dans  le  commero*  de  baX 
queJl  ne  s'ensuit  pas  ^ue,  si  le  fa|t  se  prfesente.  les  bal- 
qui^rs  doivent  consid6rer  ceite  acceptation  comme  suis- 
dte.  ^X'artide  2298,  (5.  0.,  doit  avoir  plus  de  poids  qie 
1^  pr6te.ndu^  coijtume  de  nos  baBquiers ;  d'ailleurs,  si  les 
igmoins  e^lendu8  de  la  part  de  I'appelante,  n*ont  jamiWs 
vu,  dans  lercours  de'  leur  exp6rienciB,  4'acoepfation  k  tm 
jour  post6rieur  k  celui  mentionn6  dans  une  traite  ou  daiks 
un  cbdque,  nous  Terrons  plus  tard  que  cela  s*est  pri^enltg 
fr6qufemment  ^et  qiue  la  jurisprudence  n'a  pas  hfisikfil^ 
consacrer  la  rfegularitfe  de  ces  t^ansacti^8  et  k  en  dSfi^r 
la  valeur  et  les  consequences  pour  les  ^iAKrentes  parti^ 
int6ress^s&  I'effetde  commerce  aio si  accepts.  {Vide  Story, 
N^vol.,  On  promissory  notes,  page  6*72,  2e  colonne  des 
,  notes  au^basde  la  page.)  -    -  \    , 

M.  Campbell,  run  des  liquidateurs  de!  la  Banqne  d'E- 
cIiange,estoblig6  d'admettre  lui-m^me  qui  ce  n'est  qti'une 
question  de  coj^ance  dans  I'officier  qui  aurait  signfi  une 
acceptatipn  siKblable  A  celje  dorit  il  s'agit  en  la  prSsenle 
infitaxice;  A  la  question  qui  lui  est  pds6e  par  lacour,  c% 
qu'il  ferait  si  un  chdque  semblable,  acctf>4  par  le  ggran? 
de  laBaoqutfdeMontllfel  lui  6tait  Mdat^  il  r^pond: 
"  I  thii5l*Jhat  woiiid  be  very.likelylStounted  at  once 
J' and  readily."  -  /       ^ 

MalgT6  que4es  diflR§rents  banquieis  qui  o^t  6t6  »xami- 
nfs  pr«tendent|pils  n'ont*  jamais  vu  de  traniction 
etactenwnt  sembl*ble»  ils  adngtt^nt'  qu'il  a^rlvft 
^uemment  qute  lea  bimque^  aS^tent  des  ciid^ueiww 
6tre  >emis  k  des  tiers,  ^mme.|rarantieae  Texteut^Se 
certains  contrats;  mai^  disent-ils,  qutodl  des  chequwde- 
cette  nature  sont  acceptfes,  la banqualla  prficautio^de  se 
Bt^  do^er  desgaiswities  pour  i'iri^mniser.daSis  le  cas 
onlech^n«9eraitprfeeat6.  Cette  distinctinfi  i.^^  ffyriTfifl 


nen  en  antant  que  le§  tiers  sont  dbnoemfis ;  ceiu-ci,  en' 
acceptant  comme  valeur,  centre  |a  banquet  un  ohdque 
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!C§Nk6cider  ^IWfe^if  Ilk  mni^^e  d'effectner  telle  ac-     -^ 

ij^UAion  ou  certificat:  \^-  '■      ;  ■'■.v- A-,-  ■!'■:  ^^  , '  ;  ■' ■.    "  • ''/ 

.^      Morse,  <»  BajWfcs  ^jj*  Mjfcwig-,  page  m  de||^2me  Edition, 

'   contient  ce  qui  suit : 'p5  - 

^f  ;    '"hie  practi<^  of  dftfying' checks  has  grown  out  of 

'•the  businew 'ineedril|^i|p  couutry.    They  enable  the 

**  holder  t6  kee^  dt  ci^ey'  the  amouioit  specified  with 

"  safety.    They  enable, j||iTBon9  not  well  acquainted  to 

'  *'  deal  promptly  wi^tf  eijp' other,  and  they  avoid  the  de- 

\  I  **  lay  and  rigks  of  receiv|nlg,  counting:  and  passing  from 

•■  ^  »•  hand  to  hand'larg^i.sujM^f  money.'...."  If^the  bank  only 

•%  '\*^  accepts  or  certifieis ^a^ffily,  its  obligatio    is  jto  pay  at 

"  *    tt^hy,  ^ime  wheji  the  hoWer  may  make  demand.    But 

>    P  f  the  qcc^tatiie  is  to  payt^  a  future  dap  certain,  then  the 

''  "  transaction,  as  belioeen0  bank  and  the  drawer,  ^^  equiveUent 

t     *S4o  a  loanqt  the  am&unt,  made  by  the  drawer,  to  the  bank,  /or 

**tAe  period' interiomitjigh^^     the  acceptance  and  the  dtUe^r 

"  Hamed/or  paymSnt.    ^ai^  of  England  v.  Anderson,  4  Scotf; 

^p.  w)."    ;v  *'  ■  X''--^:    -■-■  \    ■ 

M6me  auteuT.p.  80 :  "  Any  perion  who  deals  innee'nt-    . 
"  ly  with  the  agent  or  officer  of  a  corporation,  within  the 
•*  Scope  of  Uiat  aigent's  ^officer's  factions  wiir  be  tro-  M|| 
V^'.'  tected  ana jWill  hav^jj^ontraqt  enforced  )i)y  law."^,  v*-»?| 

simj^e  question  is  whet||^ 

I'g  with  the  agen^had  a  ri^t 

Was  4ietdiig  within  the  scope 


t   ]&^6me  auteuT,'  p. 
"  or  not  the  thii ' 
''*Uto  swpfiote  that 
<*  of  his  authoriii 
llftme'  auteur/ 


>*  or  Tetseivmg  ini 


"If  an  officer  is  acting,  speaking 
pa~matters  which  the  ordinary 
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;;  usage  of  the  banking  bnsinew  cinj^fwithin  tL  itoige  of      — 
His  tunotione,  the  bank  is  bound  and  affected  thereby."  «"•'"/• 
MAme  autenr,  p.  91:    -The  directorial  board  of  the   " 
bank,  which  is  its  corporate  government...... is  obliged 

.  to  meet  freq^nently,  andXkeep  a  close  and  constant  sn- 

_pervi8ion  over  the  daify  course  and  conduct  of  its  basi- 

>^  nws.    In  many  species  of  corporations,  the  position  of 

^^  a  director  is  almost  a  sinecure but  it  is  not  thus 

,^  with  banks.    Their  directors  are  bonnd  to  constant 
activity  and  thorough  acquaintance   with  the  daily 
course  of  the  affairs  and  dealings  of  the  institution.    It 
|8  their  duty  to  make  this  acquaintance  so  thorough 
that  no  officer  can  continue  long  and  consistently  to 
'  usurp  a  function  of  any  degree  of  importance  whatso- 
ever without  their  knowledge."  I    ^    ' 
A  la  page  107,  parlant  du  bureau  des  directeurs,  I'au- 
t^ur  ajoute:  "They  are  Bound  to  know  all  thkt  is  done 
'  beyond  the  merest  matter  of  routine." 
Voir  aussi  le  m6me  antetir  k  la  page  162  et  suivantes, 
■  quant  aux  pouvoirs  du  president  et  du  caissier  d'une 
banque.,        c                                                f        * 

Voici  ce  que  dit  Daniel,  on  Negotiable  instruments^ 
ler  Vol.  No.  892  p.  868  :  "  So  he  (the  cashier)  has  impUed 
"authority  to  draw  bills  or  checks  on  fun4  ^f  the  bank 
^msewhere;  to  certify  checks  drawn  upoi^  the  bank ;  to 
"receipt  for  an  issue  certificates  of  d4o8it;to  borrow 
"  money  and  execute  promissory  notes  of  t^e  bank  there, 
"  for;  also  we  should  say,  to  accept  bills  in  the  bank's 
"  name,  although  the  implication  of  this  i)Swer  virtute 
"  <J/i'NLi^,beeri  denied." 

^»i?°PjiS?^^''^'  "^''*  every  draft  ubou  a  bank  or 
^'  rf^^  ^^  *****  payable  immediateljr,  possesses,  as 
^"^e  think,  all  th^QttftHti^i  (^»  billj«f  ex^ange."     r 

"be  dati<i  on'a  pertain  d^^^^y  the  fit  of  December,  and 
"  be.payable  on  a  future»*ay  nittmed„f»y  the  10th  of  De- 
"  cembqr,  it^grhcen  ^^^nftj^ftfyid  by  Hrtmft  onthoktieg  to 
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"grmce;  and  theJiigh  authority  of  Btory  &;  Sharswooa 
■*«»»»1«'>«"*' "  sustains  this  view."  7 

No.  1606b.  "  Ordinarily  the  certiflcation  states  no  time 

"  of  payment,  and  ttife  check  is  then  payable  instantly  on 

■"  demand  ;  but  if  the  certificate  specify*a  future  day  ofpayn^, 

"  it  i$  binding  between  the  bank  and  the  hdldfr  receiving  U.^    f 

•      Voir  Nos.  1609  et  1610,  quant  an  ponvoir  du  president  J 

'     et  du  caissier  d'accepter  des  chAqutes."/  i 

._„^  Nou^  rSf&rons  encore,  quant  aux  p^nclpes  g6n6raux  aiiT 
1ft  question  k  Addison,  On  Oontra6ts,  vol  I,  page  120, 
No.  69,  page  212,  No.  187.— AngeVl  &  Ames,  On  Oorp9. 
rations,  Nos.  801,  802,  804.— It  L.  0.  J.  page  19*7— TAe 
OUy  Bank  St  The  Bank  of  Montreal.  C.  0.  Arts.  2298  & 
2864.  ,     -         \    ' 

Ainsi  que  le  d^eide  le  savant  juge  qui  a  rendu  le  juge- 
ment  en  preiniire  iiistanoe,  il  r^sulte  de  la  contestation 
telle  que  li6e  et  de  la  preuve  Ifs  questiolis  sniyantda : 

--  lo.  L'iatim6e'a-t»eile  doniifi  consideration  pot^ir  lea  che- 
ques dont  eller6claanfeL,lepaiement?  \ 

2o.  Savait-elle  au '  moment  .oi  elle  a  il9U  les  dits  chin 
ques  de  M.  Gilman,  qHie  leur  produit  devait  servir  i  cer-l 
tunes  fins  particulidrbs  inconnnes  du  bwreau  de  direction 
jde  I'appelante  ?         :        ,^  *         *"  '  ^,^ 

"'    8o.  Lea  chdqxies  orit-ils  Il6h6g(5ci68  dans  le  coura  ordi- 
naire des  affair*,  et  M.  Craig,  le  pr6sident,  gfirant  et  co- 
sier de  Tappelante  agissa^-il  dans  lea  limitea  de  sea  pou-. 
voirs  en  les  acc^tant  ?        ^    *^        •"      '  **      ' 

'    "    -lies  detu  premiires  questioiw  n'ont  pas  besbin  d'fttrte 

discut^es.  .  \    /    '        ^  . 

Quant  ila  troisSdme,  il  ^f  liiittHle  pour  nous  de  1ft  di*- 

,     cuter  d'avantage,  les  extrai^  que  nous  venona  de  fftire  des  - 
meilleurs  auteurs  qui  ont  4crit  BUr  la  matidre,  ainfi  que 

-'  les  r^ffirencea^  d'autrfes  parties  de  I'eurs  ouYragei,  4luci- 
dent  oette  question  bien  m^^ux  que  nousne  poi^illons  le 
.  faire.  It  nous  parait  h^ors  ^te  dojite  que  lea  cheques  ainsi 
escompt'fea  par  I'intimfie,  soi^t  rfeguHera'A  leur  face  et  que 
rien  n'existait  lor^que  I'in^mfe  a  donn6  Val^r  ^urce^" 
flfrj^qTl"".  '^ft  nfttnre  A  6veill^Heg  8ou|)9on8  et  k  la-  m^te, 
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de  ces  ohd^ae^^  le  plug  considerable  en  mbntant,  a  6t6  pr6- 
■entftA  son  coniMoir ;  elle  I'a  an  cotitraire  pay6  toUs  fai re "»**'"/•  1^* 
,  aucune  difficuU6\t  Ie^A)cument  eat  depuia,  reatt  en  aa  'te.^ 
llKjaaeaeibn.    Non  aet^emW  elle  a,  le  jour  de  ce  paiement, 
•MfittformfiequeBon^antavaitainaiacceptfiuiichiq^,     '      ' 
jSe  M.  Gilman,  maia  elle^A  gard6  en  sa  posaeaaion  le  docu- 
ment mdme  qui  lui  a  pe^ia  de  voir  ei  de  conatater  la 
forme  4e^cetfe  acceptation. 
_j:.  Nov.  27, 1886.)        • 
RamsaV,  J.:—  ' 

A  customer  of  tlie  appellant  drew  four  cheques  io  order 
on  thij  bank,  dated  respectively  21st  August  for  i20,000, 
24th  August  for  16,000,  4th  September  for  ♦lo/ooa,  and 
7th  September,  1888,  for  #81,000.  The  preaideit  of  the 
Exchange  Bank,  who  was  also,  its  manager  and  caahier, 
accepted  .these  cheque*  payable  the  first  on  the  20th 
December,  the  second  on  the  .24th  De<*en^r,  1888,  the 
third  pn  the  4th,  JimUftry,  and  the  fonrttf^on.  the  24th 
January,  1884.       •  '  afc 

The  cheques  we're  given  to  respondent  for  \VS^and 
were  not  paid  ^hen  due.  Suit  was  l^rbught  in  March, 
1884.  The  pleas  are  that  the  president  had  no  authority 
to  accept  these  cheques  ;  that  there  was  concerted  fraud 
between  the  president  and  Gilman  ;  and  that  these  opera- 
tions  were  so  oiit  of  the  ordinary  course  of  afiiUrs  that  the 
respondent  ought  to  have  known  that  the  ^ransactiona 
\i)«*eTb.  fraudulent.  /  .  i  » 

•;It  i^iiot  pretended  that  *^-       T"''-1ihiykm\\\  (jin'ii    '   '' "      ''      ' 
,  v^lue  for  the  cheques,  or  that  tiiere  was  ithfMmon  the 
part  of  the  respondent ;  but  it  is  contended  that  from  the 
unusual  charateter  of  these  transactions,  there  was  notice 
i^ich  ought  to  have  induced  the  bank  respondent  to  ^  ^ 
enquire ;  that  the  respondent  was  grossly  negligent,  and 
QU|fht  to  be  treated  as  if  it  was  guiltf  of  fraud.    The 
managers  of  the  largest  and  oldest  banking  institutions 
in  Montreal  have  been  examined  on  this  head,  but  their     ^ 
evidence  does  not  appear  to  us  to  support^  the  pretension 
of  the  <|pp<y|lftTit     Vfl  think  thkt  the  orgauiaation  liiU 
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miut  b«  held  liable  for  the  act  of  itii  president  and 
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oa«hler.    The  judgment  will,  therefore,  be  confirmed.    '. 

There  is  oiM(Vint  on  whioh't  dealire  to  make  a  ratti«rk. 
y  it   wIb  aaid  li  be  supported  by  authority  that  ^poet 
'     d«A^iiMlttlrMju»U8j|^icious  a)^eque.     Bat  the  cttequeii 
J  are  not  poet  dited  cheque*;  the  b^k 
says  in  «jp«ct* "  the  cheque  is  good,  but  we  yill  only  pay 
It  next^jek,  or  as  the  case  may  be."    This lloes  nW  in- 
dicate thit  the  drawer  has  no*  funds  ;  it  rather  indicates, 
to  my  mitfd.  that  the  bM^W^MS  »ot  prepared  to  pay  so 
large  a  HuniiH:  once.   '.,''/'■■  ^'':-   '^.[':-."-'''v'''-t  '  v  #  '  ■ .,  . 

DoRldN,  Ch.  J.W'  ,;,>.■  ■^■."^;/:"'..:;;,  ■•'^. '«-■-.  /■■' ,,.  1|-  ,^  -":  - 
,.A  previous  cheque,  accepted  in  the  fame  manner,  attddis* 
counted  by  the  respondent,  was  paid  by  the  proper  officer 
of  th^ppellant.  Every  direc4«r-oM*nExchange  Bank 
knew,  or  is  supposed  to  hti^^^nown,  that^||M  cheque 
was  paid.  The  sul^quent  ch^ues  were  acce|||d  in  the 
same  manner,  and  in  these  circumstances  I  do  ^jpee  any 
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difficulty  as  to  the  retrpondent's  right  to  recover  the  i 

paid  by  them  in  good  faith.  .     ^^^     gL 

,^  „  *'^jj Judgment  conflnned.  JL. 

y      «»    ^faemaster,  ]^tchmsdn,  Sr  Weir,  attoineys  fotippellant.  ^^ 


^|U^  chc 
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fV         &ad§lrion,  Donon,  Lafteur  Sf  Rinfret,  attorneys  for  respon- 
,^    '^4ent.«     •'       V 
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^  ^%pWbb«r  24,  1881 

Coram  Doriok,  Oh.  J,  Twwikb,  ORoe8,  Ohuboh,  JJ. 

^         .  JAMES  MoGILLIVRaY.  -* ' 

{PlQintig^in  Court  Mow), 

"f       .'     ^;      ■*^,,       APPlLLANTf 

AND  .    V     .     .  i 
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CHARLES  0.  WATT," ■     ;,•      '" 

^,^  ifiefemUmt  m  Ckmrt  bd(k^  *^ 

BlOPONDBNT. 

8aI«-^Jtu  ditponmdi—C.  a  l02Sf  A 

HiB^:-<AfflrininK  the  Jndgment  of  the  Court  of  Review,  M.  L.  R  8 
8.C.160),  who«^»  person  whoaellH  Kooda  on  credit,  ihow*  by  hi« 
Mto  hie  purpose  to  retain  the  property  therein  tfotil  the  oondiUooa 

of . ale  be  complied  with,-M.  for  example,  by  wnnigning  the  good, 
to  hie  own  agent  ia  the  city  wliere  the  purchaser  raeidee,  with  in- 

■tructione  not  to  part  with  the  bill  of  lading  unUl  the  purchaaer  •hall 

have  accepted  a  draft  for  the  price,-the  right  of  property  in  the 

.        goodif  doea  not  pan  to  the  part- liaaer,  and  an  acUon  of  nvendi^Uon 

by  the  purcha^r,  who  haa  refuaed  to  accept  a  draft  for  the  price. 

>     will  not  be  malntainad.  ^     ' 

The  appeal  was  from  a  judgment  of  the  CourJ  of  Rfiiviem 
Montreal,  dismissing  an  action  of  revejidication.    tJ| 
judgment  of  the  Court  of  fievifw  is  reported  in  M.  L.  E., 
;P  S.  C.  160. 

Septembe^  21,  18811 
-    a  H.  Stephens,  for  the  appellant 

The  question  raised  in  this  case, 'TOT  sundry  changes 
m  Its  passage  through. the  Courts  below,  seems  to  have 
resolved  itself  into  this :— When  a  merchant  buys  good» 
on  time,  is  he  bound  to  sign  paper  for  them— that  is,  to 
accept  a  bill  of  exchange  or  give  a  promissory  note  for 
the  price,  before  he  can  demand  delivery  ? 

The  defendant  having  in  his  possession  the  sampS  of 
Messys  John  William^  ai^d  Henry  Shaw,  manufacturers 
of  cloths  and^^weeds  in  Hudlers  field,  England,  solicited 
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***•  The  goodt  arrived  Ute,  and  the  defendant,  fearing  that 

lltOiHivray  plaintiff  would  have  a  claim  for  damages,  refused  to  de- 
liver them,  unh'iM  pUintifT  would  fimt  sign  a  draft  for  the 
iVill  amount,  which  ho  refuuid  to  do. 

That  this  is  the  only  iMue  between  the  parties  is  proved 
by  the  note  sent  by  defendant^to  plaintiff  on  the  arrival 
of  the  goods  and  which  is  as  follows : 

»■        '"  ■'"  ■   '■■ 
H  #  ^  *  Montreal,  leth  Btptombw,  1886. 

Jtmm  llAcOnurvsAT,  Mmi.,  Qty.     -  ■■  ■•-'-■-:  .     :■■..;■  •;  ■-''  ■  •  ■•;.  ■■'   ;.  • 
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T)i«  Isrma  and  oondltloiii  H|)on  whifth  T  wtll  d«llV«r  tha  iiaodi '  par* 

ohued  ,  fh)m  John   Willinni   &  Henry   Htmw,   I{ud<l«nitl«l<l,   Knglu^d, 

thrniigh  uf,  are  m  roUowi->-that  you  Uke  themts  involcwl  uid  give  your 

•ocepUnce  for  the  dill  amount,  without  making  any  qMuIkU^  goods 

arriving.out  of  •eaaoti.  .      '^I       ,"•■' 

I  am  youra,  ate.,  ^ 

I  a  SPBNGElif, 


The  defendant  pleads  :  lo.  That  the  oirder  was  subject' 
to  acc^tance  by  the  sellers  in  England,  ftnd  WM  mi«f 
accept^ed  ;  ''    . 

2oyThat  plaintiff  was  bound  to  sign  a  draft  or  note 
bef(^e  getting  delivery;  %  '     ,         / 

>.  That  defendant  was  really  the  owner  of  the  goods.,  ' 
The  first  and  last  pleas  are  obviously  incompatible.  If 
dj^fendant  is  really  vested  with  the  ownership  of  the  / 
goods  then  the  order  mnst  have  been  accepted  and  defen- 
dant has  opmplete  control  over  them,  and  is  in  a  position, 
and  is  bound,  to  fulfil  the  contract  entered  into  by  him 
with  plaintiff.  And  if  defendant  is  really  vested  with 
the  ownership,  then  the  Messrs.  Shaw  are  divested  and 
have  no  further  interest  in  imposing  conditions,  even  if 
they  have  the  right  to  do  so. 

That  John  William  ancl  Henry  Shaw  accepted  the  order 
and  did  everything  incnmbent  on  them  in  order  to  pass 
the  property,  is  clear  from  the  letter  of  the  vendon  of 
date  November  10, 1888. 

-^  The  only  question  remaining  is,  whether  the  plaintiff 
was  bound,  nnder  the  terms  of  the  contract,  to  accept  a 
draft  before  getting  possession  of  the  goods.  There  is 
nothing  to  tKwt  wifiyt  in  thfl  rontriifit,  hwt  df>fffTidftBt  >><*yH 
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that  when  a  term  for  pay;neut  in  givwii,  as  in  the  pre«<nt       "^• 
oaae,  that^  means,  according  to  the  rnstom  of  trade,  the  *««<m](«»»m 

j  looeptance  of  a  draft  for  the  amount  before  getting  poa- 
■eaaion.  . 

The  only  witneaa  prodoced  in  ittppoTt  of  tWa,  {§  Moffatt, 

'  ftnd  he  nowhere  saya  that  it  is  the  custom  to  sign  drafta 
before  getting  possession,  nor  that  it  is  an  universal 
custom  to  sign  drafts  at  "all.  This  Moftktt  is,  or  way,  an 
employee  of  8i>en<!er*s.  and  no  attempt  ia  made  to  bring 
np  a  single  merchant  of  standing  or  repute  to  prove  the 
Alleged  custom.  On  the  othtjr  hand,  the  witnesses  Small 
«nd  Dieterle  are  such  merchants,  and  they  deny  the  ex- 
iatence  o(  such  a  custom,  in  the  most  emphatic  manner. 
__  In  dfllivering  the  judgment  appealed  from,  the  Court 
•aid: 

"Plaintiftsays  there  is  an  attempt  here,  in  the  depoef- 

•♦  tion  of  Moffatt,  to  prove  a  custom.    I  do  not  so  under- 

,"  stand  *he  questions  put  to  Mr.  Moffatt.     He  is  simply 

"  as^ed  to  give  us  the  meaning  of  the  "terms.    He  is  un- 

■  "contradicted." 

In  answer,  appellant  saya  that  Moffat  said  nothing  to 
the  purpose  requiring*  contradiction.  He  says  nowhere 
that  the  words  :— "  Terms  six  months  "—mean  accept- 
ing a  draft  before  delivery.  If  he  did,  he  is  contradicted  by 
Art.  1496  of  our  Code.  As  a  matter  of  fact,  Moffatt  does 
pretend  to  prove  a<5U8tom,  and  he  is  contradicted  point 
blank  by  the  witnesses  in  rebnttiil  The  queatipn  he  if 
asked  is:.'.:  ^-;-'  .-^/:-     -''.:■■■.    ■'*'«^-.:'V''-      ;-■■  ■-■'^;ii-.   '•^^^' 

"  Q.— Please  look  at  the  plaintiflTs  exhibit  No.  one,  and 
state  what  is  the  meaning,  according  to  the  custom  if  trade,  of 
?®  ®^SS^"**°  "terms  six  months  firom  fir»t  following 

he  answers  in  effect  that  it  ia  a  rule,. "  not 
"  inyfttiMKlQ  custom,"  when  a  term  for  payment  is  gii 
to  send  a  note  or  draft  with  the  goods,  which  datea^rom 
the  time  mentioned.  He  says  nowhere  that  it  is  jSe  rule  C- 

to  sign  the  note  or  accept  the  draft  btfore  gettinj/posMetsitm 
of  the  good$,  which  is  the  onty  queiition  in  tVcwse.  Asked 
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^""^       being  compiled  to  sign  a  bill  or  note  when  there  was  no 
MeOiUirny  agreemBijt  to  do  Bo^ he  replies !  ,'v'       i  ^ 

"I  cannot  give  you  an  ataswer  to  that.  What  do  I  know 
"  of  other  people's  bnsines^l    I  have  aq-.an^wer  to  that  at 

"all."  .      "'■!■' 

Failing  in  proof  of  a  ciipHm,  respondent  changed  his 
bai|i8  in  review,  and  relied  upoii^^hat  in  England  is  called 
the  jus  ditpanendil  „  m  ~  - 

This  iis  a  rule,  pretty  generally  re^bgnized  by  th6  Courts 
m  Englknid,  hj  which,  when  goods  are  orderesd  by  a  mer- 
chant ipi^mie.  country  ^ct^irespont/eifi^e^f^^        n^erchant  in 
►  .  anothe^^H  'seUerv  evfehafter  shipment,  is  allowed  to  re- 
,  tain  his  ho^ld-on.the  gpdds  until  their  arrival.;  and  if  the 
bills  of  ladii^^are'^rawn  to  hi^  own  order  and  lard  accom- 
panied by  a,dra(t  foE  tKe   amount,  it  is  acc\&pted  as  an 
^  ittdicatibn^  of  Jiis  intention  pif  holding  the  goods  until 
"  acceptance  of  the  drafts      i:l=  \^    *    a  " 

.^   In"  SAfi^Wd  v^^arriswrL  E.,«  4  Q.  B.  28,  X9l,  the  facts 

^  Wete   that  thVSbippers. in  South  Ameriqar  bought  the 

goods  for  the  pluintiffs-in  Ehglan^lat  their  rejpesti  ^4 

shipped  themj  t0  the  plaintiffs,  sending  vthem  ^raft  ror 

th§  amount  tj)  which. they   "begged  vthi^SJ^ 

,   The  piaintiffs^ook  the  bill  of  lading/  but  refuii^  acc^l 

: '  tK  W^  o^  ^c^iinge.    ^eld,  th«it  the  fm  ^rfijjjKmg  Mt 

beev  reser veld  by  the  vendors.    „  /^^r?^ 

Xn  Brimdi  r:  BowUnf,  2  B.  &  Ad.  932,  one  Bferkeley  of 
kpwcastle,  ordered  Wheat  from  jthe  plaii^tiffs  6:  &  Co.  of 
*  ^  B^tersburg.  A^^spute  atrose  between  the  parties,  and  the" 
buyer  coimteritianded  all.  his  orders.  In  the  m^aiktime, 
howetver,  plaintiffs  had  bought  a  cargq  Iftr  him  and  hsid 
put  it  on  bo%r4  the  defendant's  ship  which  B  had  dbaV-^  ^ 
tered  and  sient  l)r,  th|^wheiat.  They  sent  him  inyqiioes 
and  an  endorsed  biir^adifig;  aM  to^  &  Coiof  Lon-||, 
don,  their^agent^,  an  endorsed  bill  of  la^ng  and  draft  for 
If  acceptance,  which  defendant  refused,  but  got  possession 
of  the  wfa^eat  on  tfa|k°untendors(^  bill  of  lading.  Jn  lan 
aft^idn  against 
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property  Should  v%t  in  the  buyer  unless  the  bills  were 
..    ac(»ptedv: "»   ,  -J  •'  ■    '   ^-     '/V  -'^ 

These  arethe  teases  wKlch  most  resemble  the  present^- 
but  they  differ  m  essential  particulars.    There  is  no  bour 
t««5t  entered  int<^  §icept  wJ»at  ri%  arise  fwrtn  the  letter 
of  the  buyer  and  the  mSthnei^  shipment  of  the  goods  .  ; 
bythe^l^.    The  proposal  conw8>ointhei*uyer.  there   ^ 
IS  no  term  agreed  upon  for  payment.    The,  buyer's  order 
IS  direct  to  the  seller;  and  is  in  effect  to  ship  him'^thfe 
goods  he  wants  upon  his  (the  seller's)  own  terms  as*  to 
hmeandmethods  of  payment.    In  this  respect  it  differt 
broadly  from  the  present  oase,  bor  is  there  in  the  English 
books  Buy  case  to  be  found  in  which  an  agreement  was 
entered  into,  and  the  seller  was  held  after  shipment  to 
to  possess  a^iw  rfiSf/wwnrft. 

^But  in  Englajid,the  law.  even  if  It  applied  here,  is 
stretched  iMthef  m  this  direction  than  it  is  in  any  other 
^untrymlhe  world.-  In  the  United  Stos,  which  adopts 
theEngliBbl|win  all  its  general  principles,  ihejusdispo- 
««irft  appears  to  be  unknown.  In  Franfee  there  is  no  such 
rule,  and -no  hint  ojgndication  of  it  in  ihe  Civil  Code  If 
thi8^vi|ice.  .  „     "  ^        ; 

.   R^as  attempted^to  be  shown  in  th^Co^rt  below  thai ' 
the  French  law  has  something  similar  to  £he^«,  ^«}^^ 
but  nothing  caii  be  foun^^n  the  books  to  bear  tljis  ou? 
The  authority  cited  in  support  of  this  attempt  wei^LaureJ' 
vol.  24,  No.  4,  but  th^assage  does  not  seem  to  bear-  that^ 
constyuctioii.    For  JIBiority  to  the  contrary,  appellant " 
A^'^J^o^S'y  w  ^^^^4nn85,  Nps.  20,  24,and  25, 
Art..,21«2,  No.  m  «^^.,  Marcad6  &  Pont.  Vente.  cap.  l.*' 
■See.  1.  .^jf,  ■..',•.  '    " 

^.AT*?#^  W  <^  this:province.  appellant  iSlKn  the" 
Civil0ode,4rt8;102§.  1472  and  14'r4..    *  ®.  , 

Even  ii  England.  thejwrffi^JeMioiAhasWii  very  strictly  - 
Mid  carelully  guarded.  Insomuch  that  the  d^s  in,  which 
It  has  been  denied  «re  as  numerous  as  those  in  which  it 
^?!i.     ?  g'^ated.    Am,e,liant  also  refere  to  the  opening 
of  t^  cfcaptQ&  Benja^^  on Ijj^^  dispofmdi,hi  which 


l%l 


^ 


gimm  ie|evii  j|)r  the  rtUe. :  J?OEe  pre^W^^^       ^^ 


k- 


:/'■■/:'. 


'»4  \ 


Wl, 


264  MONTEEAL,  LAW  BttPOlETS. , 

Qa«  of  these  reasons  exisfi*'  The  contract  WAS^enilred  into 
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MoGim*T»y  by  an  agent  who  sa^s  himself,  hu  wKB  acquainted  with 

^•***      the  plaintifi'and  went  to  him  and  solicited  the  order  and 

figreed  with  hiin  as  to  the  teifms.     When  the  good?  were 

shipped,  there  is  no  doiibt  tfeey  were  at  the.  risk"  of  the 

buyer,  and  the  buyer  could  have  l^en  h^ld  itii  datnageli  if 

he  had  refused  to receiTe  them.  €  '^'-r'  ■  M-  ■  :^'!-'.-  -  ii-  y 
When  the  order  w*s  sent,  it  appears  clear  froin  the  let- 
ters of  the  firm  in  England,  that'  the  agfcnt  wais  so  well 
satisfied  with  the  position  of  the  buyer,  thljl  he  guaran- 
teed the  payment,  for  the  purpose  of  satisfying  the  seller 
and  ensuring  the  shipment  bt  the  goods.  -As  a  matter  of 
fBwt,  the  seller  has  ntik^interestjll^ep/esent  contestation ; 
that  is  clear  from  the  beginning  of  the  defendant's  depo-, 
sition,  and  the  pretention  that,  the  Shaws  ihtended  reser^-' 
'"'  ing  to  themselves  a  control  Over  the  gOiiads  aftfer  thejr  left 

^    theiy  hands  is  utterly  refated  byrth^tonfe  and  tenor  of 
'^    their  own  letters  to  defendant  as  given  above. 

It ,  js  the  defendant;  and  the  defendant  only,  who  is  ^ri^;, 
tending  to  a  jus  disponendi,  and  that  he  has  non^,  ^d 
could  have  none,  even  if  such  a  law  existed  here>  needjij^i ' 
"be  argued.      If  his  desire  was 'that  plaiutiff  should  sign' 
^  and  accept  paper  before  obtaining  delivery,  he  should 

have  so  stipulated,  but  no  one  knows  better  than  the  de- 
fendant that  neither  plaintiff", nor  any  other  business  man-, 
would  consent  to  such  a  condition.       .  „V^  i^, 

«     .     ,      If.  466o«,  Q.  C.,  for  the  respondent:— fiVjf^    .  " 

The  case  as  instituted  was  one  of  reveadication  bf  cer- 
tain goods  in  the  possession  of  the  coflpctor  of  customs, 
who  was  made  a  party  to  the  case,  the  defendant  holding 
the  bills  of  lading,  which  were  made  to  his  order  by  the, 
<- shippersjof  thUlfoods,  Messrs.  John  Willian^  and  flenry,^ 
;        '     Shaw/of  Huddersieldj^in  England-    I'his  action^as 
maS^Wiiined  by  the  judge  of  the  Court  pf-ferSi  insifaiice, 
and,  on  being  taken  to  review  $y  the  present  respondent, 
ras  then  disMssed.  .  ■*  ,,  * 

The  questions  involved  upon  th^|tpp«al  areastbthe^ 
1  right  of  a  foreign  shipper  of  goods  to"^  reserve-  the  right  of 
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U^ng  to  the  Older  of  his  agent  here,  and  to  m^e  the  de- 
livery of  the  goods  conditional  upon  the  acceptance  of  k 
bill  of  excbunge  for  the  price ;  and  ilso,  under  these  cix- 
^  cumstances-the  light  of  the  agent  (i-he  respondent  here 
to  refuse  delivery  of  the  goQ^s  upo»  the  failur^jerChe 
purchaser  to  ftilfill  the  condition.      . 

The  cireiimstiQioes  ^  the  case  are,  tha^n  the  month 
pf  June,  1886,  ;thb  appellant  gave  an  ordS^  to  the  respon- 
deiit  «?ting  for  the  agent  of  M^  John  ViUiam  ahd 
Menr|  Shaw,  of  Huddersfi^^  EngUndJor  a  quantity/  ,. 
of  cloths  and  tw,^eds  degefibed  in  the  order.    This  orde/' " 
w^^gHen  uix^h  t^«^rinrof  credit  stated  as  follow/ 
^^Terms,  eii^mjMrfhs^  from  first  foJlbWing  month.^'    Ihe     -' 
pretejisionX^the  respqpdent  is  that,  accordiQg  to^the 
custOTj  of  trade,  the  above  q.tt5ted  expression  meaJthe 
acf^tance  of  a  bill  of 'exchange  for  the  price,  paya^e  six     ' 
months  from  the  first  day  of  the  month  following  the 
shipment  of  the  goods;  '  And  this  interpretation>as  als6 
put  u^n  these  terms  by  his^prinoipalslh  England     For 
after  hesitating  for  somf  time  about  shipping/the  goods 
to^^^^ellMit  i^toj^  som^'8ecuriAy.^tb^^  would.  / 

be  paid  for.  they*  finafl^rstlpped  them,  >abou|  the  end  of 
A^gust.^aking  the  bili|f  la^ng.payike.  to  the  order  " 
of  respondent,  and  at  th^^ame  ^e  lending  him  the  in.    • 
.Tjjlce^^and  a  bill  of  eichagge  d^W^oj^th^  appellant  for  '    * 
the  pnce  of  fhe  goods,  ^  req^M«r&g  respondent  to  ob^^ 
tain  Its  acceptance  bj3Wrapp|llant.    Immediately  upon     ' 
thd.«mval  oftjg^ig^s,  the  respondent  notified  the  appel- 
1^,  and  ji^d  to  him  to  take  delivery^Sf  the  iroods  "  - 
and. accept  ihe-^bill  of  icchange.    The  appellant,  how-       ' 
iven  refused  to  take  the'^ds,  unless  a  reduction  of  26 
pe^nt.o|the  invoice  price  was  made/ and  upon  the  -  ' 
respondentrefusiqg  to  make  Uj  such  induction,  the  ap-  - 
pellantrefused  t6  accept  the  bill  of  exchange^nd  entered 
his  action  in  revendicatton.    . ;  ,     .       -     S    " 

^U  should  be  at  once  obs^yed  mi  i^  t^lla^t.  by 
his  declarauon.  does'nqt  <&y,that  he^ever  paid  for  thei 
goods,  and  does  not  express  aiiy  wilJi^ness  to  pay  for 
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that  his  order  having  been  accepted  by  the  finn  of' John 
Williaia  and  Henry  Shaw,,  who  selected  the  goods  and 
shippecl  them  to  Monlreal,  te  thereby  Jbecjame  the  pro- 
prietor^ a&d  was  entitled  to  the  delivery.  The  respon; 
dent,  by  his  plea,  ^ays  that  tKe  order  was  subject  to 
the  approval  and  acceptance  of,  John  ^^ill^m  and  Henty 
Shaw,  apd  that  they  did  ^ot  Miccept ;  but  on  the  contrary  A 
shipped  the  goods  to  hitn  consigned  to  his  order,  thiis 
vesting  him  with  the  possession  and  (»)utrol  of  the  goods, 
and  giving  him  the  power  to  receive  and  collect  the  price 
from  th0  appellant/or  to  dispone  of  them  in  such  other  ^ 
manner  as  he  might-  see  fit ;  ^tKat  by  so  consigning; the 
goods  iohim  and/instructing  him  to  obtain  Vh0  at!<^tance 
of Ifib  bill  of  etchange,  the  shippers  r^s^rved  their  ri^ht 
of  property  ii/fhe  goods,  merely  vesting  him  with  pos- 
session's th^ir  agent,  and  the  iippellaiit ,  havi]Ug  refused 
^o  fulfil  t^  conditiot  precedent  of  acceptmi^^  the  bill  of 
exchange;  t^e.  respondent  was  entitled,  and  indeed  boi^nd 
to  reiu^  delivery  of  the  good's.  '  ■■  .  *  ■  "  T, 
,  The^ proof  in  the  case  is  co'ntained  in-  th^  depositions  6( 
i^e  respondent,  ^xaminedl  as  a  witness  for'the  appellant, 

'  ^njfw.  B.  Moffat,  examine'^  by  the  respondent,  aad  E 
A.  Small  and  W.  DiSterle  examined  %  the- appellant  in 

vf?iuttal.    The  respondent's  Reposition  being  availed  of 
'  by  the  appellant,  must  serve  asf  evidence  in  (he  case ; 

l^dhis  position  ak  stated  ipi  thaV  dsposilion,  is  entirety 

*  consistent  with  tha^  set  up  in  his  plea.  He  says  that  he 
acted  in  taking  the  order  for  si  Mr.  Spencer,  a  commerciat 
traveller  Of  John  wijKam  and  Henry  Shaw,  Mr.  Sp>enc«^r 
being  at  tjie  time  inc«ipacitat«d  from  doing  business..  vHe, 
staiJ^es  what  took  plao©  between  him  and  the  appellant  on 

'  ttel^rrival  of  th§  gOo^fi,  in' substahce  as  already  set  forth 

,He  produces  thie  invoices  of  the  •  goods,  and  two*  letters, 

dated.respectively  tie  20th  and  28th  of  Aiigust ;  in  both 

.'of  yhlch  he  is  instructed,  to  obtain  acceptance  of  the  bill 

^of  exchange  of  de888.8i.O.  enclosed  in  the  lett^.  tt  would 
appear  from  the  correspondence  ^that  John  William  And 
H^ry  Shaw  looked  upon  i;ii^  Viespondentras  gtMur^teeing 
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/-race  in  the  ca6e  that  heidid  so.    It  is  doubtfol,  however, 
If  this  fact  would  in  any  way  dreot  the  decision  of  the 
-  guestions  at  issue,  but.merely  goes  to  show  that  the  ship- 
'  BW  were  unwflling  to  sell  their  goods  to  the  appellant 
on  his  personal  credit,  arid  furnishes  an  additional  reason 
V  why  they  mtfde  it  an  express  cofadition  of  the  delivery 
of  th>;  goods  that  a  bill  of  exchange  should  be  firet  ac- 
^ted.    In  addition  to  demanding  acceptance  of  the  bill 
VOf  exehange  ver^lly,  Mr.  Watt  wrote  plaintiff  a  letter 
explaining  the  conditions  ^pon  which  he  would  deliver 
the  goods,  namely,  that  the  appellant  should  take  them 
as  invoiced  and  give  his' acceptance  for  the  full  amount, 
without  making  any  ctaiip  for  the  goods  arriving  out  of 
season,  on^^account  of  which  it  is  proved  that  the  appel- 
lant demanded  25.  per  cent,  discount  on  the  fe'^e  of  ^he 
^Voice.  t'he  respondent  alwHRCoduces  a  letter  fi^m  John 
William  and  Henry  Shaw,  dated  the  l»th  November,  1886' 
wh^ch  shows  that  he  v^  perfedtly  justified  in  acting  ai 
he  di4 ;  and  that  they  would  have  held  him  liable  for 
any  loM  which  might  have  occurred,  hkd  he  delivered 
the  goods  without  obtaining  the  acceptance  of  the'bill  of 
exchange.  The  .evidence  o.f  the  respondent  is  corroboriAi 
by  that  of  |[r.  Moffatfc  who  accompanied  him   to  tKe 
appellant's  o||;ce  Upon  the  Arrival  of  th^  goods,  when  he 
states  that  th6.  tespondent  a^ed  the  appellant  if  Wwas 
going  to  take  the  goodsV  the  ^ppeUkn*  replied  he /would 
take  them,  but  he  wanted  25  per  cenC  discount/ off  the 
price  of  the  gpods,  ^nd  refused  to  accept  the  bill  of  ^x^ 
*J,*M|pJ«88  he  got  this  Jliscftunt :  thus  showing  that 
the  S^if^rs  in  England  had  good  reason  for  ihaking  the 
stipulation  that  the  J^iU^of  exchange  should  1be  accepted 
as  a  condition  precfe*fnt  t6"  the  delivery,    m  Moffatt 
ajso^pijoves  that,  accdi^ding  to  *he  ctastom  of  twide,  Ih^  e*-' 
pr^ssion  "Terms,  siiSnoriths  from fiisst -^ife^i^h;** 
means  t^t  paymeiitfor the  gpods  «ikuW  be  mad^fer 
acceptance  pf  a  ^f^-'^'th^^piiJBwe^Mi^^ 
SIX  months l^omihe-JIrst  drfy ^fff  the  moiillife^^llag  w 
date  of  the,^tdice.a^^J^,tp^>^T^f^^^^       ^$^ 
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M  well  as  from  that  of  iht  Watt,  the  respondent,  that 
where  there  is  no  stipulatiorf  of  thi8^|:ind,  or  reservatiwi 
of,  any  sort  on  the  part  of  the  shipper*,  the  goods  are  shii^ 
ped  direct  to  the  purchwer  and  the  bill  r of  lading  made 
out  to  his  otder.  The  Appellant,  to  "rebut  the  evidence 
of  llfr.  Moffat  as  to  the  custom  ol  trade,  brought  up  the 
two  witnesises  already  mentioned,  to  declare  that  there  is. 
no  custom  of  tTade:|l|'  which  the  jmrchaser  is  bound  to' 
give  a  note  or  accept  a  draft  for  tfie  price  of  the  goods  ^ 

~    before  obtaining  delivery  .i^^that  is,  in  the  a-bsence  of  any 
agreement;  but  they  sayifwouW  be  a  ver^ different 

•      thing  |f  there  was  an  ag«emen|.    The  defendant  denies 
'   that  this  evidence  IB  in  contradiction  to  that  of  Mr.,  Moffat, 
Tki  witnesses  i^re  ,vnot  asked  any  questions  as  to  the 
meaning  of  the  contract  as  interpreted  by  the  custom  of 
.     trade-;  they  are  asked,  simply,  as  to  the  custom  of  trade 
independent  of,  and  without  any  reference  to  the  con- 
tract in  question ;  they  do  not  say  a  word  as  to"the  mean- 
ing of  the  terms  in  question  ;  and  therefore  Mr.  Moffat's 
■  evidence  stands  uncontradicted.    In  fact  the  appellant 
was  careful  to  ask  his  witnesses  as  to  theoustom  of  tnide, 
where  there  is  no   agreement  and  no  mention  of  any 
papers  beAg-  signed.    The   respondent  objected  to  the 
whole  of,  the  evidence-  as  irrelevant ;  and  relying  on  his 
.    objection  refused  to  cross-examine.  1         X      .  ' 

The  position  of.  the  respondent' .will  "^e  seen  to  rest 
upon  two  grounds  :  first,  that  according  to  the  true  mean- 
ing of  the  contract,  the  Appellant  was  bound  to  accept 
the.bil]  of  exchange  before  he  could  get  the  goods  ;  and 
secondly,  that  the  owners  and  shippers  of  the  goo^s  re- 

•^  *  ferved  .th6  jui  disponendi,  by  cousigniiig  the  goods  to  the 
VJresponoel^,  apd  made  the  acceptance  of  the  bill  a  condi- 
tion precedent  to  the  delivery  of  the  goods,  and  that  con- 
sequently ^o  right  of  prox)e'rty  in  tke  ^oods  ever  passed 
to  the  appellant.  \ 

The  first  position,  as  has  been  poiintedf out,  is  clearly 
established  ;  the  meaning  of  theCterins  is  pro v#^  ^cord- 
ing to  the  (»stom  o?  trade,  s^ii^  jte  not  disproved^  The 
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tioned.    What  other  object  couldl  the  shippers  hartf  had 
in  consigning  the  goods  to  the  respondents  and  in  send- 
ing  him  the  bills  |Plading.and  exchange  acthey  did?  If 
their  acceptance  of  the  order  had  been  nnc'ondition/al, 
would  they  not  have  shippM  the  goods  direct  to  the  pur- 
chaser, and  sent  the  bjll  to  him  in  the  ordinary  course? 
This  reservation  of  the  jv$  disponendi  is  of  frequent  occur- 
rence in  such  dealings  as  the  present,  ind  has  frequently 
been  discussed  ili  the  English  Courts.  Exactly  similar 
-  .cases  hare  arisen  there,  where  the  Courts  have  rbcognized^ 
this  right  of  the  seller  j^and  have  invariably  rejected  the 
action  of  the  purchaser  in  trover  to  obtain  possession  of  the 
good|i.      The  defendant  refers  specially  to  the  case  of 
Shepherd  v.  Barrism  (L.  R.,  4  Q.  B.,  pp.  196,'  498;  and 
>6  H.  ofL.  App.  116),  which  is  the  leading  case,  and  is 
quoted    and   approved  in  Benjamin  on  Salesv  and   in 
Campbell's  Law  of  the  Sale  of  Goods  and  Commercial 
Agency  at  pages  266  to  262.    In  that  case  the  bills  of 
lading  of  the  goods  were  made  ojat  &t  Pemambuco  to  the 
shippers'  order,  and  sent  to  their  agents  aTKverpool  with  . 
bills  of  exchange  and  a  request  to  have  them  accepted  by 
.  the  purchas^ris.    The  purchasers  refused  to  accept  the 
bills  of  ftchange  on  the  ground  that  there  was  %  defect  of 
quality  in  thi  goods,  and  that  previous  bills  had  covered 
the  balance  of  the  price.  "The  agents  thereupon  refused 
to  give;  delivery  of  the  goods,  and  the  purchasers  took*" 
action  against  the  parties  in  whose  possession  the  goods 
were  in  Liverpool  to  obtain  them,     li  was  held  that  the 
-question  was  dependent  upon  whether  the  plaintiff  had  a 
.right  to  the  possession  as  well  as  the  property  of  the  goods 
in  question.    For  even  if  the  property  had  passed,  if  the 
right  of  possession  was  not  vested  in  the  plaintiffs,  they 
could  not  succeed  in  their  ^tion.    This  case  came  before 
t^e  Court  of  Queen's  Bench,  where  the  Court,  presided 
oyer  by  Chief  Justice  Cockbum,  we're  unanimous  in  hold- 
ing that  the  plaintiffs  action  was  bad ;  that  tjie  consignors 
of  the  goods  had  the  right  to  impose  conditions  upon  the 
delivery  and  possession ;  and  that  by  sending  the  bills  of 
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act^ompanying  them  with  a  bill  of  exchange  to  be  accepted 
by  the  consignee,  they, did  effectually  «ini pose  such  condi- 
tions.  The  miyoTity  of  the  jndges  also  held  that  by  send- 
ing the  bill  of  lading  accompanied  by  the  bill  of  oxch^hge 
to  the  agent,  the  consigt^ors  or  shippers  intended  to  and 
did  retain  the  right  of  property  in  ihe  |^o6ds  unMt^^he  bill 
of  exchange  should  be  accept^/^  tn  the  Exchequer 
Ghamber  the  judgnkent  of  the  Queer's  Bench  mt as  con* 
firmed  ; — Kelly,  0.  B.,  Willes,  J.,  and  Clhannel,  B.,  being 
unanimous  that  tKe  intention  was' oitily  to  transfer  pro-_ 
perty  conditionally.  The  case  was  then  appealed  to  the 
House  of  Lords,  wheirer  Lord  Oheilmsfor^  said  that  tl^e 
question  was  whether  under  the  circmiaasliiknces  the  pl&in* 
tiff  wj/s  entitled  to  the  possession  of  the  ^^oods,  or  whether 
the  defendants  weVe  liable  to  an  act  jpn  of  TVover  (or  ireven- 
dication)  for  refusing  to  deliver  the  goods,  atid  held  in 
favor  oHhre  defendants.'  Xx>rd  JP^esJ^rongh  said  that  the 
two  docuptents  were  intended  td  be  dependent  one  cTj^iL. 
the  other,  and  tikst  they  were  sent  in  tha  confidence  that 
the  bill  of  exchange  would  be  accepted  in  consideratfon  of 
the  bill  of  lading.  ix>rd  Colonsay  th'bught  that  the  plain 
mevziinff  aud  intention  of  the  pa^i^s  was  that  the  bills  of 
lading  should  be  hatided  over,  onlyif  the  bill  of  exchange 
was  accepte4."  Lord  Cairiie  had  no  doubt  that  it  Was  the 
intention  of  the  shippers  tkat  they  should  retaip,  f^d  that 
they  did  retain,  the  property  in  the  goods ;  and  that "  it  Was 
"  not  necessary  for  one  merchant  to  say  to"  another  in" 
*'  words, '  w&.Teqnirc  you  to  take  nptice  that  our  objeot  in 
*'  enelosingthe  bills  o€  lading  and  bills  of  exchange  is,  that 
"before  you  use/iie  bills  of  lading  you  shall  accept 'the 
^ills  of  excfaang;e.'  Merchants  know  perfectly  well  w^at' 
"4hey  nada];rwhen  they  express  themselves,  not  in  the- 
•'  lang^agf  of  lawyers,  but  in  the  language  of  conrteona^, 
"BWBTcantilexjommuaication.";,"  * 

T%e  above  case  certainly  lays  down  theprinci||>leoflaw 
coste^ndied  for  by  the  defendant  herein,  as  cleaiiy  and  as 
.strongly  as  it  i«  possible  for  it  to  be  expr^issed,  smd  the  cir^ 
cumstances  in  each  c^m  could  hu'dly  be  more  similar. 
Tliefe  are  two  c^her  cases,  Howevei^,  .cited  by  Campbell, 
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ye  266,  in  which,  peith^ps,  tfciwre  is  even  a  cloier  time       *•». 
ilwity.    The  fihrt  is  th»t  6f  C^  v.  ShtUer,  {L.  R.,  0.  P.  B.  *''?f  "^ 
47-60),  where  the  Oomt  of  App^  laid  dowa  that  where      ^': 
the  shipper  takes  and  keeps  ia  ^is  own  or  his  ageai*t  )„ 

hands  a  bill  of  lading  to  protect  himself,  this  is  effeotntl  ,        '  ' 
so  far  as  to  reserve  to  him  a  bold  over  the  goods,  until  the     J, 
bill  of  lading  is  handed  over,  on  the  conditions  being  ftilw  > 

filled,  or  at  least  until  the  consignee  is  ready  and  willing, 
and  offers  to  fulfil  these  conditions.  In  the  case  orMirabita 
J.  Imperial  Bank  (L.  R.,  8  Ex.  Div.  164),  cited  on  th«  same, 
-page,  the  same  pritteiple  is  laid  down  reversely,  Vie. :  fhat 
"where  the  vendor  forwards  the  bill  of  lading  with  a  Wt 
of  exchange  attached,  with  directions,, that  the  bill  oFn 
lading  is  not  to  be  delivered  to  the  puroh^<^r  antilais^ept- 
ance  dr  paynient  of  the  bill  of  exchange,  tK^^i  up<>n  pay^ 
ment  or  ten^r  by  the .  purchaser  oTptl^e  pHce,  there  is  a 
performance  dSthe, condition,  and  tht}  property  passes  to 
the  purchaser.  ""        '  .    .   =  « 
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These  principles, ^re  aumtnarized  at  pages  2id6  and^6t 
of  Campbell,  and  t^e  cases  in  support  thereof  cited.  The 
respondent  would  specially  refer  to  paragraph  2  on  ^age' 
26«  ;•  where  it  is  held  that  the  intention  may  be  tc^  create 
conditional  appropJBhKon  of  the  goo'ds  shipped  to  the  fol- 

'^  filinent  p(  the  order  o]^coAtract,  and  ^i  (conditional  transffsf 
pf  the  property  and  right  of  possession  in  the  samo  goods,* 
and  this  intention,  if  expressed  in  accordance  with  a  tner^ 
cantrle  usage,  will  ^^eceive  effect.  Also  to  paragraph  6  dn 
the  same  pagei  wjiere  it  is  laid  down,  that  if  a  shipper 
from  abroad,  havinj^  executed  an  order  of  a  merchant  in 
this  country  for  the  purchase  of  goods,  sends  the  bill  of 

.  lading  endorsed  in  blank  to  his  own  agent  in  this  country*; 
and  lh6  latter  sends  it  to  the  merchant  enclosing  a  bill  of 
exchange  and  Teque||4bat  the  sam6  should  be  accepted; 
the  presumption  fonn^d  on  mercantile  usage  is  that  the  . 
acceptance  of  the  bill  of /exchange  is  the  condition  prece-r 
dent  to  the  vesting  in  the  purchaser  of  the  right  of  pit>^ 
perty  and  possession  under  the  biH  of  ladin|f.    But  that 
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merchant,  and  eqcloaing  the  bill  of  ladingAto  him.  dr  anleaa.. 
(iioi^iwmjr  ihe  bill  of  lading  ia  B«»t  to  thfe  ag«;it.  .  ^    >     J 

In  the  present  caae,  the  goods  were  placed  aBsolntely  fir 

'  the  poBseasion  of  the  agent  j(re8pondent  here);  the  bill  of 

lading  was  made  put  to  his  order ;  the  invoices  were  st^nt 

to  him  ;  the  packages  were  marked  with  his  initials  ;  and 

the  bill  of  exchange  was  sent  to  him  with  a  special  request 

V  to  obtain  its  acceptance.  No  oircnrostances  conld  fit  more    ; 

/closely  to  the  principles  of  law  which  are  laid  down  in 

the  reported  cases.  _ 

It  is  therefore  strongly  contended  that  the  right  of  pro- 
perty neYer'passed  to  the  appellant,  certtinly  not  the  right 
of  possession.'    If  h^e  has  no  right  to  obtain  possession,  his 
action  is  unfounded  ;  still  more  so  if  he  has  no  right  of  . 
property.  ' 

The  respondent  would  further  contend  that  there  was  no 
completed  sale  to  the  appellant ;  that  the  consent  which  ° 
,'is  necessary  to  complete  a  sale  of  goods,  was  wanting  in 
this  transaction  ;■  the  shippers  were  willing  to  sell  the 
goods  upon  the  condition  that  the  purchaser  should  accept 
a  bill  of  exchange  for  the  sum  of  JE888.8. ;  while  the  pur- 
chaser was  unwilling  to  take  the  goods  upon  thescT  condi- 
tions.    The  goods  were  neve^  shipped  to  him,  6r  t<j^ny 
carrier  for  him.    They  were  neither  sold  nor  delifere4- 
Furthermore,  he  has  never  paid  for  the  goods*;  fab  has 
never  oflFered  to  pay  for  them;  and  does  not  make  any.  ' 
offer  or  tender  by  his  action,  which  is  taken  apparently 
Dl|th  a  vieW  to  obtain  possession  of  the  goods,  and  th^n 
.resist  payment  of  the  price.     ^       l      _  :  *^^  „.^  !:      Jk 
Sept.  24, 1887.1  ^  "  i^ 

DoBioN,  Ch.  J. :—       >-  "•  ,_■ 

[After  stating  facts].  It  is  evident  from  the  ciroumstim^ 
ces  of  the  case,  that  the  appellant  never  had  the  possession 
or  ownership  of  the  goods.  The  vendor  was  willing  to 
deliver  them  only  on  certain  conditions  with  which,  the 
appellant  refused  to  comply.  We  have  not  to  decide  &ere 
whether  the  rap^ant  would  have  any  claim  to  damages 
against  the  venaor  or  his  agent.  He  has  seized  the  goods " 
an  hftloniariiing  *"  ^^"^  and  we  are  olT  opinion  that  fwSh 
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action  WM  imfb'anded.    The  jadgment  of  the  Conrtof'     x^ff*    ' 

^^\y   Ruview,  which  diaminod  the  i^iiW-rcmiiMJlba/^,  wm|  0O^  K^***** 
reot,  aqd  it  is  (M3||flrfli|§-  I  ^"'^ 
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ChemiH  public  d  truver^rii0iriibliire — Article  904,  Co<29 

Juo* :  —  Qu'an  oonwii  monidiMkl  ne  pent  oavrir  un  ohemln  A  tnTeiiane ' 
*  inblidra  altafe  dans  on  rayon  de  400  pieds  de  la  noaison  habit^  p«f 
'"^  t.   I'occi^pant  datalle  irabliiro  mum  I«  ooiiMntemaDt  par  tarit  da  (WOt 

.  io.  Qi^e  le  fermier. habitant  la  maiaon  ajppartenant  an'proprMtaire  dSaie 
/  irablidra  affertnfe  Mi^'^kwNHrf  "  d«  talle  ^Srabliira,  dani  le  aena  de 

,       S    •.    Particle 9(>4, a  14.:^.     -r^''     <       '.         <  ^ 

Yoici  le  jngement  dojkt  est'  appel,  rendn  par  la  Oofiir 
M.;..      J^pirieare,  dians  le  district  de  Richelieu,  le  6  octobre 
1886,  (Plamondon,  J.):—      '  •  ; 

",Snr*1e  iqy§rite  de  la  reqndte  en  injonction  en  cet'te 
'canse*^ —    * 

"  I^fes  T«qQ6nAt8  r^dant  dans  U  paroiste  de  St-Aim6, 


«/^ 


J'' 

.  1  ' 


■iL 


•'  »•■ 


»l         .. 


'    f 

K 

*            *■ 

*, 

/     ■ , 

/ 

• 

t 

■/,r, ,              ' 

?  i,  •   -■ 
^  ■,:•*      ■     •  ■      ^ 

,-.'  ■,,, 

/^ 

f 

- 

/ 

*■■■,■ 

* 

«; 

'     '■.  .. 

t  .' 

■:  >  .• 

■  \:-  .' ''^ ':■.''■:■ '■:. 

'■'•.r 

•;,/;■  , 

:*■:■•: 

^  .'  -V    . 

/ 

/ 

^ 

- 

\ 

/ 

B 

^ 

1 

■ 

1 

■ 

HHHI^^M 

■■ 

■ 

■ 

1 

■%^ 


^ 

^^, 

%^^. 


^, 


IMAGE  EVALUATION 
TEST  TARGET  j[MT-3) 


tT*'*''^  "?■*" 


n 


t4  -„.*.-''-Z''-^--- 


■J^ 


"i^* 


tf 


u 

11.25 


lU 
lU 
Hi 


U&    110.- 


1J& 


S^t. 


'^ 


I 


I 


-* 
* 


r 


HiotQgFaidiic 
ScMices 


"^"ti^:^' 


^ 


^  23  WBT  MAM  STRHT' 
'     Vnum,  N.Y.  MSM 
(71#)tn^S03 


•^t'^ 


!^ 


KS**. 


i 


.-^v 

■'  sf 


•.,  .-»>^ 


^ 


«f,-'  ^. 


T 


■-^}  . 


^, 


i 


^' 


t 


RJi?  -(.S. 


f 


".        I 


% 


.«L 


^  ■»% 


i 


u    i         I 


:>  '  f 


<!»»*«i'*i 


264 


MONTREAL  LAW  REPORTS. 


""•       demandent  que  cette  Oour  dficlare  illfigal  et  aul,  et  an- 
iMoFpir    °^^*^  ^^  certain  procds- verbal,  homologa6  par  le  conseil 
d.6?riwm5:  de  la  d^fenderesse,  le  22  septembre  1884,  ordonnant  I'ou- 
verture  et  Tentretien  d'un  nouvean  chemin  de  front  aur 
la  propri6t6  des  requ6rant8,  et  changeant  lejsitedn  che- 
min actuel  8ur  le  premier  rang  Bohsecdiirs,  de  la  paroisse 
de  St-Aim6 ;— et  aussi  qn'il^^it  enjoint  k  la  d^fenderesse 
et  an  mis-en-cause  de  suspendre  et  faire  suspendre  tons 
_      -       procM^B  et  tons  travaux  relativement  an  dit  chemin  aur 
la  propri6t6  des  requ^rants.  ^''    ' 

"Lesraisons  4  Tappui  de  la  requfite  sont :  lo.  Parce 
que  le  nouveau  chemin  de  front  est  trac6  et  localise  de 
mani^re  k  traverser  une  6rabli6re,  et  un  terrain  embelli, 
contigus  eifaisant  partie  des  ddpendances  de  la  maison  et 
residence  tes  requ^rants,  et  situfis,  ainsi  que  le  trac6  du 
nouveau  chemin,  Wans  un  rayon  de  moins  de  400  pieds . 
de  la  dite  tuais^i  et  residence  ^es  requ^rants,  centre  le 
gr6  de  ces  derniers,  qui  sont,  savoir :  Masfne,  le  propri6- 
taire,  et  Saint-Pierre,  I'occupant  des  dits  ^rablidre  et  ter- 
rain embelli.    2o.  Parce  que  les  requferanta,  s'fitant  d'a- 
bord  opposes  4  I'octroi  de  la  requite  et  k  son  homologa- 
'^  tion  par  le  conseil  de  la  corporation  de  la  d6fenderesse,  en 

-^^  /  ®^*  appel6  au  conseil  de  comt§,  et  que  cet  appel  a  dt6 
rejet§  sans  mdme  avoir  6t6  pris  en  consideration  au  m6rite. 
"  La  d^fenderesse  a  plaid6  d'abor4  en  droit.  Les  all6- 
gations  de  la  requite  ne  sont  peut-dtre  pas  aussi  com- 
pletes qu'elles  pourraient  I'^tre,  mais  il  s'y  trouve  un 
droit  d'action  suffisamment  6nonc6.  O'est  pourqnoi  la 
tUfense  en  droU  eat  renyoy^e. 

"  La  d6fendefesse,  4  part'd'nne  d§h6gatlon  g^ndrale,  a 
plaide  %t  prouv6  k  la  jsatisfaction  de  la  Cour,  plusieum 
moyens  p^remptoires  de  defense.    Eii  effet  11  est  constats  . 
par  les  tdmoignages  et  par  les  pieces  au  dossier  :~- 

"  lo.  Quant  au  requ6rant  Saint-Pierre,  qu'il  n'avait  au- 

'cune  occupation  qnelconque  de  la  mitison,  lors  de  1*80- 

mologation  dn  procds-verbal : — que  son  occupation  sub- 

s^quente  n'^tait  k  aucun  titre  on  droit,  lui  donnant  quaUt6 

2       P<*^'  86  joindre  k  la  demande  en  injonction. 

"2o.  Que  le  chemin  projet6  dt  localise  ne  passe  pas 
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d««  iQ  rayon  de  400  pieds  de  lamaieon  habitue  par 

Pierre,  mais  bieli  au  delA.    .         \  ^'  ^_. 

?o.  Que  Samt-Pierre  §tftit  seulement  le  feriier  de  la  i*c„r.P«. 
ran 'Znl''  '^^  terre.  laquelle  appartientT  retl'  ^'"^^ 
.  rant^Maasue  :_qu',l  n'occupait  pas  l'6rabli6re.  tandis  que 

^^blitre         ""         ^  r"'''  ^  •'**'  quelconque  de  cette 
"4o.  Qu'il  n'y  a  pas  Id  de  terrain  embelli  mais  ri«n 

it  r^ S        T   *"««°«"^««t  Partie  des  dfependances  de 
la  &,^„ce  du  requ6rant  Massue  et  n  W  p,^  con«r  V 
aJ'A.^."  '""  desistement  desa  premiere  rru^te 
dans  le  but  de  ne  laisser  le  tribunal  adjnger  q  Jsur  la 
question  Pr^alabledel^valuation.l^reqiCML^:   '* 

IW    •V/T''""  ''  '''''^^^  ^«  JupSiction  du  coreU  e^ 
1  autontfi  du  proces-verbal,  et  au'il  n'avait  d1^  S  t 

ont  .mv.  le  jngement  .ur  1»  premie  «,u«te^  „!!  5T 
Hbell^e  de»  dite  requiranto  et  le  bref  d'ii.ioiiction^2S 

i«»»<«,Ca.,ponrr«ppeI»nt.  '      ^ 

En  1884,  la  corporation  de  la  paroisse  St-AimA  - 
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passer  k  plus  de  400  pieds  de  la  maison  oqctip6e  par  St- 
Pieh-e,  I'mi  des  reqn^ants,  et  fermier  de  Massne,  I'au- 
tre  reqn6rant,  mais  ^travers  une  6rablidre  qui  commence 
k  moins  de  400  pieds  de  cette  maison.  Les  appelanis  se 
sont  opposes  k  rouTiertiire  de  ce  chemin  an  moyen  d'un 
bref  d'injonction  en/all(gnant  que  la  corporation  n'a  pas 
le  droit  d'ourrir /an  chemin  dans  une  6rabliire  situ6e  4 
mofns  de  400  pi^ds  de  la  maison  qu'ils  occnpaient.  La 
clause  du  Code  Municipal  qui  doit  r^gler  la  question  est 
la  deuxidme  section  de  I'article  904,  qui  se'lit  comme 
suit : 

"  Nul  conseil  d'une  municipalit6  de  comt6  ou  de  cam* 
pagne  ne  pent,  sans  le  consentement  par  6crit  dn  propria- 
taire:  •■■.,  t^,yl 

"  lo.  D6molir  on  endommager  une  maison,  grange,  mon- 

^~"Min  ou  autre  Mifice  ; 

c  "  2o.  Faire  passer  un  chemin  public  k  travers  une  basse- 
"  cour  ou  un  jardin  clos  d'une  muraiire,  de  haie  vive,  on 
"^'d'one  cloture  de  planches  ou  en  piquets  d^bout,  m  d 
"  travers  une  irahlUre  ou  un  verger^  Mu4  dans  un  rayon  de 
**  qufftre  cenfy  pieds  de  la  maison^  hahitie  par  V occupant  de  telle 
**  irabliire  ou  virger .;  hi  k  travers  une  caBk  bois  de  scta- 
"  gei  un  terrain  d'amusements,  ou  'inPJ 
'*  et  enclos  contigu '  k,  et  faisant  partie 

.    "  campagne  ou  residence."  y 

Gette  disposition  veut-elle  dire  que  la  muhicipalit6  ne 
pourra  jannds  ouvrir  et  fa^  passer  un  chemin  a  travers 
une  Srablidre,  si  cette  6rabli^re  commence  &  une  disi»nce  qui 
est  moindre  que  400  pieds  de  la  maison,  ou  veut-elle  dire 

'  que  Ton  ne  pourra  faire  passer  un  chemin  dans  un  rayon  de 
400  pieds  d'une  maison  occup6e  s'il  s'y  trouve  une  6ra- 
bliere  ?  Si  c'est  lik  premidre  interpretation  que  Ton.  doit 
doHner  k  la  loi  il  serait  impossible  de  construire  des  che- 
mins  publics  toutes  les  fois  qu'ils  se  rbncdbtreraient  dans 
leur  void  nne  terre  plants  d'^rables  dont/la  lisi^e  dti 
'  bois  approcherait  la  maison  de  400  pieds,  quelqoe  fut 
retendue  du  bois.  La  Cour  Inf(§rieure  a  d6cid6  leWn- 
traire  et  la  minority  ici  partage  cette  opinion,  yinterpr^ 
tation  que  je  donne  k  la  section  est  celle-d  :-^-  qu'une 


errain  embelli 
'une  maison  de 


liw-sfirtssj^ , 
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grange,  mon- 


corporation  ihtinicipalo  n'a  pas  droit  de  faire  passer  un       w. 
chemm  k  travers  une  6rablidre  daus  un  rayon  de  400  pieds     ^*p» 
d  une  maison  occup6e.   Autrement,  si  tout  le  terrain  6tait  feg^AiS?- 
un  verger  ou  une  6rabli*re,  le  propri6t«ire  pourrait  tou- 
jours  emp«cher  la  construction  d'un  chemin  public  k  tra- 
vers son  domaine.     II  me  pirait  que  ceci  n'a  pu  'fitre 
1  intention  du  l6gislateur,  et  que  le8  Ernies  de  la  loi  ne 
comportent  pas  une  pareille  interpretation.    O'est  le  che- 
mm qui  ne  pent  passer  dans  un  rayon  de  400  pieds  d'une 
majson  occup6e  lorsqu'il  s'y  trouve  une  6rabliAre.    La  16- 
gislature  a  voulu  ptot6ger  les  eijvirons  des  habUations 
ju8«|u'4^  une  distance  de  400  pieds,  et  non  prot§ge/les  fira- 
blidres  ou  autres  ameliorations  qui  se  trouvent  k  tii  delk  de 
400  pieds  de  la  maiso^.    C'est  de  1 'occupant  de  la  maison 
dont  elle  s'occupe  et  Aon  de  I'erabliire,  puisque  si  la  mai- 
son n'Mait  pas  habitfeLl'on  pourrait  passer  un  chemin  k 
une  distance  de  moin^  de  400  pieds  de  telle  maison  lors 
m6me  qu'il  s'y  trouve(-ait  une  6rablidre.  Pour  cette  raisoii,    ^ 
je  serws  d'opinion  de  ^ynErmer  le  jugfement ;  c'est  aussi 

•1  avis  du  savant  juge  i»  ma  gauche  (Cross,  J.) 

Tessieb,  J.:—         I  ..  *>. 

Mr.  Massue,  un  des  requ^rants,  est  propri6taire  d'un 
terrain  siti;6  dans  la  paroisse  ^e  St-Aimfe,  dont  la  largeur 

est  de  9  arpents  sur  une  profondeur  de  80  arpents  Le 
chemin  actuel  traverse  cette  propri6t6  et  k  une  certaine 

distance  de  ce  chemin  se  trouve  une  firablidre  sur  la  mfime 
propri6t6.  Le  <;onseil  municipal  Voulut  faire  passer  un 
autre  chemin,  et  personAe  n'fitant  oblig6  k  servir  deux  ' 

cl^emms  de  front.  Mr.  Massue  s'y  est  oppos6  et  a  pris  une 
^gnidre  injoiicti,on  dont  il  s'est  ddsistS  sur  I'offre  faite 
P^  conseil  d'une  indemnit6  pour  le  terrain  exproprifi. 

Mais  aussitdt  que  main-lev6e  en  fat  donn§e,  la  corpo- 
ration fit  des  d-marches  de  nouveau  pour  ouvrir  le  chemin 
projet^  Massue  s'y  oppose  encore^  et,  BUT  le  re  jet  par  le 
conseil  de  comt6  de  sa  requMe  A  de  sujet,  il  intente  la  pr6- 
sente  procedure,  commencfie  par  bref  d'injonction,  deman- 
dant k  oe  qu'ii  soit  enjoint  k  I'intimfie^e  ne  pas  ouvrir  le 
chemin  en  question,  vu  qu'il  devait  passer  k  travers  son  **'  ^ 
6rablidre.  / 
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La  qnestidii  k  divide/  est  de  savoir  si  la  distance  de 
400  pi^ds,  mentionn^  k  Tarticle  904  ^u  Code  Mnnicipal, 
se  rapporte  &  la  situatioii  de  I'^rabliire  vis-^-vis  de  4*^ 
maison.  Si  V^rabliire  sita6e  stir  le  terrain  de  IifasBne  eat" 
k  une  distance  de  moins  de  400  pieds  de  la  maison,  nons 
8o£Qme8  d'opinion  que  la  corporation  a  tort.  L'article  904 
se  lit  comnie  suit :  «     . 

(Voir  Tarticle  oit6  ci-dessus.)  .^ 

Comment  doit-on  coYnprendre  ce  mot  "  ntu4  ?  '*^  La  cons- 
tmction  grammatical  de  l'article  vent  qn'on  interprMe 
cette  phrase  de  manidre  k  comprendre  que  la  municipality 
ne  pourra  constrnirQ  de  chemiu  travefsant  nne  6rablidre 
k  nne  distance  Ae  400  pieds  de  la' maison.  C'e&t  Evident 
que  le  mot  situi  qualifie  et  se  rapporte  k  verger  ou  4rahliire. 
II  est  6tal^li  quid  I'^rablidre  en  question  est  situ6e  k  une 
distance  moindrie  que  400  pieds.  II  est  possible  que  cette. 
interpretation  dpnne  lieu  k  des  inconvfoients  dans  cer- 
tains cas,  surtouit  ou  Ton  rencontrait  des  vergers  ou  des 
drablidres  de  grande  6tendue.  Mais  ces  §rablidres  exploi- 
t6e8  sur  une  grande  6chelle  sont  assez  rares  et  il  se  trouve 
si  peu  de  grands  vergers  que  peut-6tre,  pour  en  enco>ura- 
ger  la  culture,  le  l^gislateur  a  voulu  laisser  la  loi  telle 
qu'elle  est.  En  jdisant  trablHre,  on  ne  veut  pas  dire  toute 
terre  complant^^  en  Arables,  et  si  Ton  opposait  I'ouvertuie 
4'an  chemin  public  iLtravers  un  terrain  convert  d'^rables? 
Tobjection  ne  seraif  {^e^^uffit^^-  La  vraie  interpreta- 
tion est  : — ^une  terre  ^uvejfte  en  Arables  dont  on  se  sert 
pour  I'ezploitation  du  %ucreld'erable.  O'est  \k  le  sens  le- 
gal et  grammatical  des  mots  "  6rablidre  situ6e  dan^  un 
"  rayon  de  400  pieds  de  la  maison."  / 

La  maison  en  quiiciMon  est  habitue  par  le  fermier  de  ^r. 
Massue,  et  Tintim^e  pr6tend  que  ce  fermier  n'est  pas  Voc- 
cupant  de  I'Srabliere.  Mais  celle-ci  appartient  k  Mr.  Massue 
ponr  qui  son  fermier  roccupe.  Ainsi,  sur  ^e  point  comme 
sur  I'autre  la  majority  de-la  Cour  est  d'opinion  de^  ren- 
verser  lejugement  et  de  maintenir  I'ii^jonction.  j 
.  Le  jngement  de  la  Cour  est  r6dig6  dans  Ics  termeei  sui- 
vants :  i        •:... 

"  La  Gonr,  etc... 
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^  "  Considfirant  que  la  Oorpotation  de  la  paroisse  de  St.       «'.- 
Aimfe  n  a  pa8  le  droit  sans  le  consenttement  par  6crit  du     »««. J 
propnfitaire  d'ouvrir  un  iiouveau  chemin  dans  I'^rabliAre  'fiSf'i.P-' 
8itu6edan8  un  rayon  de  400  pieds  de  la  maison  habit6e 
^ppartenant  k  Tappelant  Joseph  Massue  <ur  nne  terre  oc- 
cnl>4^par  Ini.  et  que  dans  le  jugement  rendu  par  la  Oour 

Sup6riedre^s^geint  a  Sorel,  dans  le  district  de  Richelieu 
le  sixidme  jouTd^c^bre  1886,  il  y  a  erreur ;  ' 

"  Renversekdit  jugement,  et  renda'nt  le  jugement  qui 

aurait  dAdtre  i^ndi^,  maintient  p^remptoirement  le  bref 

d  injonction  6man6  en  cette  cause,  et  en  consequence  en-       - 

joint  h  la  dite  corporation  de  la  prfroisse  de  St-Aimfe  et  au 

m-ls-en-cause  de  suspendre  tons  proc6d6s  et  tous  travaux 

relativement  au  dit  chemin  mentionnfi  dans  la  demande 

en  bref  d'lnjonction,  savoir,  du  chemin  dpnt  .fl'ouverture 

et  la  confection  ont  6t6  ordonnfies  h  travers  une  firablidre. 

propri§t6  du  dit  appelant,  faisant  partie  des  debentures 

et  du  domame  de  I'appelant  Joseph  Aim6  Massue.  situfis 

en  la  dite  paroisse  de  St- Aim6.  et  ce  sous  toutes  les  peines 

de  droit  amsi  qu'il  appartient ; 

"  Et  cette  Cour  condamne  la  dite  corporation  de  la  pa- 
roisse de  St-Aim6  &  payer  aux  appelints  les  frais  tant  en       " 
Cour  Inffirieure  qu'en  Appel.  mais  sans  frais  contre  le 
mis-en-cause  Job  Robidoux." 

Jugement  r^ersfe,        Dorion,  J.  0.,  et  OROfls.  J.,  diss. 

■t'l/tter  8f  I^/ebvre,  procureurs  des  appelants. 

J.  B.  Brousseau,  procureur  de  I'intimfie. 
(h.  j.  k.)  • 
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20  Beptembre  188t. 

Cbrapi  boBiON,  J.  0.,  OBOfe,  BiBY  et  Ghuboh,  JJ. 

ROMEO  H.  STEPHENS, 
\  {J)4femleur  en  Cour  Infirieyre), 

\  Afpblant  ; 


\ 


■T 


CHARLES  OHAUSSfc, 

(Detnandeur  en  Cour  hrf4riewre,) 

IntimI 

Quaai'dtiit-^Absence  de  malice — Dotntnagfs-intirita. 

Jnoft:— Que  danii  Im  cas  de  dommitgee  rAiulUnt  de  la  negligence  da  d^ 
felideur.  quand  il  n'y  a  paa  de  malice  de  aft  part,  il  n'eat  paa  paaaible 
de  doinnaagee*int4rCta  exemplairra,  maia  aeulement  dea  dommagea 
rtela  ^oe  aa  Wgligenoe  aurait  caua^a- 

Voici  le  jugement,  dont  est  appei,  rendu  par  la  Oonr 
Snp^rienre,  k  Montreal,  le  80  juin  1886,  (jETTfi,  J.) : — 

"  La  Cour,  etc... 

"Attendu  que  le  demandeur  se  pourvoit  contre  le  d6- 
fendeur  pour  lui  rdclamer  une  somme  de  4^,000  k  titre 
d'indemnit6  pour  les  dommages  qu'il  a  6prouv6s  par  suite 
d'une  chute  qu'il  a  faite  le  18  avril  1888  du  premier  6tage 
dans  la  cave  de°la  bfttisse  connue  sous  le  nom  "d'Ottawi^ 
Hotel,"  dont  le  d^fendeur  est  propri^taire ; 

"  Attendu  que  le  demandeur  alldgue  au  soutien  de  sa 
demande : — 

Que  1«  d^fendeitr  a  construit  et  tient  en  operation  dans 
la  dite  mieiison  un  ascenseur  destin6  au  service  des  divers 
stages  d'icelle ; 

Qu'il  6tait  locataire  de  bureau  au  troisidme  6tage  de  la 
,dite  b&tisse  et  que  par  son  bail  il  avait  droit  k  I'usage  de 
I'ascenseur  ;<^  f  - 

Que  le  jour  tnsdit  il  serjMt  %enu  pour  monier  k  son 
bo^au,  mais  que  i^alheureusement  I'employd  pr6pos6  au 
service  dn  dit  asbenseui^ayant  par  incurie  et  n6gVtgeace 
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soutien  de  sa 


groBsiAre  ftbandona«  temporaiTemeiit#on  poate  sant  le 
faire  remplacer,  ayant  de  plas  laiiis6  la  caisM  de  raicen- 
s»urAr6tage  snpfirieun  la  porte  du  premier  6tage  on- 
verte,  et  baiBs6  le  gaz  tenu  g6n6ralement  allnin6  pour 
6clairer  I'endroit,  le  demandettr  fut  pr6cipit6  dans  la  cave 
et  Be  fit  danB  aa  chute  nne  fracture  an  ci-&ne  tejlement 
grave  que  sa  vie  fut  pendant  longtempB  en  danger- 

Que  transportfi  k  Ihopital  le  deinandeur  ent  A  y  anbir 
un  traitement  long  et  diBptrndieux.  et  qu'il  n'a  pu  «tre 
gu6n  complMemont  dea  auitea  de  cet  accident,  aa  m6- 
moire  et  aon  ouie  en  6tant  reatSa  conaid6rablement  affectfia 
et  aa  aantfe  gfinferalement  ne  pouv^t  jamaia  dtre  ce  qu'elle 
etait  anparavant ;  - 

Enfin  le  demandeur  a  perdu  par  atiite  de  cette  chute 
une  annfie  entidre  de  travail  et  toute  aa  clientelle.  comme 
archit^te  que  cette  longue  maladie  a  n6ceaaairen,ent 
6  oifi^6e,  et  que  le  demandeur  ne*  aera  mdme  jamai«  en 
6t^t  de  aelivrer  aux  travaux  de  aa  profeaaion  avec  autant 
d  avtin<Mte  qc^'avant. 

^Attendu  Wle  dfefendeur  plaide  que  cet  accident  n'eat 
amv6  que  par  la  negligence  groaai*re  du  demandeur  qui 
jvait  1  habitude  d'ouvrir  lea  portea  de  Paacenseur  etdi, 
^en  aervir  lui-mftme  malgr6  lea  remontraucea  frfiqueJi 
que  le  dfefendej^r  lui  avfc  faitea  A  ce  aujet  et  que  pS" 
BUite  le  d6fend,ur  n'eat  p*  reaponaable  enver.  le  demL- 
deur;  a  -.  "" 

"  Attendu  qu'il  eat  6tabli  en  preu^e  que  le  ^ripoa*  an 
dit  aacenaeur  6tait  un  jeune  garfonide  treize  ana^Tule- 
ment  quil  eat  auaai  conafatfi  qu'A  j^Juaieura  repriaea  il 
avait  laiaaS  lea  bamdrea  ouvertea  k  un  etage  loraque  I'aa- 
cenaeur  6tait  k  un  autre ;  que  dive^a  peraonnea  ont  failli 
etre^ctimea  de  cette  incurie  peii  de  temps  avant  I'acci- 
dent  \nvtk  an  demandeur  pt  ont  aignalfi  alors  ce  fait  k  la 
peraonne  ayant  la  garde  de  U  dite  maiaon  et  ont  fait  re- 
marquer  au  dit  employ6  lui-mftme  qu'il  arriyerait  un  mkl-  • 
heur  8  il  n'6tait  paa  plus  aoigneux  • 

"Attendu  qu'il  eat  ausai  prouvl  que  le  jour  de  I'acci- 
dent  amv6  au  demandeur.  le  dit  employ^  arait  laiaa^  son 
poste  sans  se  faire  remplacer  par  le^^yttdieg  de  U  maison.  ' 

—  —        ""i;^;       ;         ^ 
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comme  il  «nrait  dft  le  faire,  qu'il  avait  laiaaA  la  barrlAra 
ouverto  et  quo  IW-ienBeur  ae  trouvait  k  I'fetago  aupArieur: 
enfin  qu'il  arait  anui  mis  la  lumiire  fort  basae  ; 

"  Atteiidu  qi^e  le  domandenr  a  de  plus  prouv6  qu'il  a 
gravement  louffurt  de  la  dite  chute ;  quo  aa  8ant6  en  sera 
k  jamais  alt6r6e  et  sa  capa4>it6  de  travail  notabh^mont 
diminu^o :  qu'il  a  en  outre  fait  dead6peniieH  conaid/^rablea 
pour  Ron  traitejnent,  le  compte  de  son  mMecin  a'^levant 
notamment  &  1180 :  enfin  que  la  perte  qu'il  a  subie  d'nne 
ann^e  entiAre  de  travail  lui  repr^ente  an  moina  #1,200  ; 

"  Attendu  que  le  d6fendeur  n'a  pas  prouv6  que  le  de- 
mandenr  ait  6t^,dans  I'occasion  de  Taooident  8U8-rapport6, 
coupable  ^d'nne  imprudence  on  negligence,  ipais  qu'au 
contraire  il  r^aulte  de  la  preuve  que  si  le  pr£pos6  an  dit 
ascenseur  eut  6t6  k  son  poste  I'accident  aurait  6t6  6vit^ ; 

"  Consid^rant  que  la  responsabilitd  du  d^fendeur  r^sulte 
clairement  des  faits  prouv^s  :  qu'il  a  6te  Conpable  d'une 
negligence  grossiire  et  d'une  faute  lonrde  en  confiant  le 
"seryice  du  dit  ascenseur  k  un  enfant  aussi^p^u  soigneux, 
et  que  par  suite  il  est  mal  fond6  k  demander  le  renvoi  de 
''I  la  demande ;  appr6ciant  les  dommages  k  la  somme  de 
$6,000; 

t 

"  Renvoie  I'exception  de  la  defense  du  dit  d6fendeur  et 
le  condamne  k  payer  au  demandeur  la  dite  somme  c(e 
^6,000,  avec  intferAt,  etc." 

2lmail88'7.] 

Cur/0r  pour  I'appelant.  /      " 

Si-Pierre,  C.  U.,  pour  Tintimfi. 

Do&iON,  J.  0. :—     .         ,    :  ' 

Ohaus86,  le  demandeur,  intim6,  occnpait  comme  loca- 
taird  des  appartements  au  troisidme  etage  de  la  bfttisse 
connue  sous  le  nom  "  d'Ottawa  Hotel,"  dont  Stephens,  le 
defendenr,  appelant,  est  proptidtaire.  Par  son  bail  Ste- 
phens avait  consenti  k  Ghanss6  le  droit  de  faire  usage  de 
I'ascenseitr  dont  la  dita  bfttisse  6tait  munie. '  Get  aac^n- 
senr  appartenait  k  Stephens  et  etait  sous  le  contrdle  de 
•on  employ^  charge  de  le  surveiller.  Lors  de  ^I'accident 
-qui  causa  les  dommages  reclames,  Tentrde  de  I'ascensenr 
(Itait  onyerte,  le  gardien  absent,  et  la  machine  k  I'etage 


"„  fagr-a-:  g-'.-^ 
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fra 


d6fendenr  et 
e  Romme  c(e 


/•. 


■np^rienr.     Ch.nwi*.  vonlant  monter  k  lea  appftrt.*inent«. 
crot  qne  cet  Moenseur  6tait  au  niveau  du  pnunior  (.tage, 
•t,  eiilrant  par  la  porte  Iaiu««  oaverte.  tomba  dana  la 
oavfl     II  .obit  dea  itOnrea  lrt«.grarei.et  noua  penaona 
qui!  aaouffort  par  auite  do  la  negligence  dea  employia 
de  Stephens.     Maia  i]  faut  obaerver  qu'on  ne  pretend  paa 
quil  y  •  ep  malice  de  la  part  du  d^fendeur,  et  pour 
cette  ralao.n  Dhauaa«4i'a  pa.  droit  k  dea  dommagea  exem- 
^^^^^^    Jf  J^S^fflent  de  la  Oour  Sup6rieure  a  accord* 
•6.000.    Oe  mofttaht  noua  pa^ait  trop  6Uv6  et  noua  le 
rWu,«)na  k  #8.000.  avec  lea  fraia  de  la  Cour  de  premiAre 
matance.  chaque  partie  payant  sea  fraia  d'appel 
The  following  waa  the  written  judgment  in  appeal  :- 
rne  Court,  etc. 

''  J'onj'dering  that  the  respondent  has  proved  that  bv 
the  fault  and  negligence  of  the  appellant's  employees  in 
not  propeHy  attending  to  the  hoist  placed  in  the  building 
mentioned  in  the  declaration  in  this  cause,  the  reapon- 
dent  did  suffer  grievous  injuries  for  which  he  is  entitled 
to  be  indemnified  by  the  appellant,  his  landlord,  under 
article  1064  of  the  Civil  Code  ;  I 

"But  considering  that  the  damages  suffered  by  the  res- 
pondent  arose  out  of  mere  negligence  on  the  part  of  the 
party  employed  to  attend  to  the  hoist,  and  not  from  any 
wilfu  neglect  on  the  part  of  the  appellant,  and  that  the 
appellant  is  not  liable  fij^aj^y  vindictive  damages,  but 
on|y,for  such  actual  damfpthe  respondent  had  suffered, 
and  that  such  damwfes  should  under  the  circumstances 
have  been  eetablished  at  such  reasonable  amount  as  would 
W™»>fy  the  respondent  for  his  loss ; 

'  Md  considering  that  the  damages  awarded  in  this 

oHmOoT""'''  '^^  "^'"''^^  ^  ''^'*''^  ^  *^"  •^^"'»* 
"  This  Court  doth  reform  the  judgment  rendered  by 

««f  "^T^'*?"''.""*"*^  **  ^^»*'**^  *>«»  *»»«  80th  of  June 
1886.  »>»d  doth  reduce  the  damages  thereby  awarded  to 

he  sum  of  13,000.  and  doth  condemn  the  said  appellant 
to  pay  to  the  respondent  the  said  sum  of  #8,000  with  inte- 

'  V0L.III,Q.B,  jg  -. 
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reat  on  the  Mid  liim  of  |li,000  from  the  2nd  day  of  Fe- 
bruary 1884,  date  of  yummona.  and  doth  oond»hin  the  add 
appoUant  to  pay  the  c9flta  iuduried  by  the  aaid  ri'apoiidtuit 
in  the  Gourifbelow.  each  piirty  to  pay  hia  own  coataon  the 
preaent  appeal.'*  '  . 

Jngement  reform*'. 

JTarr,  Corttr  Sf  GotdUdn,  pro<a;ircura  d»'  I'apptdant. 

taint- IH0&0  Sf  Butmiie,  procorottra  de  rintiui^. 

(H.  J.  K.) 


V      4  September  28,  1887. 

Coram  DoRioN,  Oh.  J.,  Oeouh,  Baby.  Ohuboh,  JJ. 

•    H.B.BEdKBTT.  ^ 

(.{D^^mdant  in  Court  Mow), 

Appkllant  ; 
-*        *  •  AWt)     . 
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{Plaint^  in  Court  Moic), 

'        .  i&BSPokDSMT. 

*  '  ■,  »  « 

Security  for  coUi^Opposition  afin  (Tannuler  by  abtent  defendant. 

Hiu>:— That  an  oppoaant  who  is  absent  from  the,coantry,  even  if  he  ia  a 
defendant  oppoaant  q/ln  tTmnuUr,  is  bound  to  give  security  for  costs. 

The  respondent  seiz^  appellant's  property  under  a; 
judgment. 

The  appellant  filed  an  opposition  •  ajln  d'aimuler  to  set 
aside  the  seizure  as  irregular. 

After  filing  his  opposition,  he  left  the  counttMjI.  The 
respondent  then  moj^fd  for  secmriCy  for  coetl,  which  was 
granted,  and  01^  the  default  of't^pipllant  to  give  security, 
the  respondents  moved  to  reject  the  opposition,  which 
wa^plso  granted. 

It  was  firom  these  two  judgments  ^j^t  the  appeid  wu 
taken.   ■ ■  .  ■■^'      "    '    *    .   :     ''  '"" 
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«roi«i.  Q.a.  for  appcytnt  :—  ^ 

Nam«Toin  and  contnidictorj  datiWoiw  h^ve  been  wm- 
4er«d  .mce  the  code  m  to  whether  '  the  oppcunt  itflm  de 
<U$irairtia  bound  to  gi^^e  msoarity  for  co«t«.    . 
•  TTiewoMei.re.ll  brought  together  in  the  ewe  of  /V*« 
•  yJi^rd,  M.  r.  R.  I  8.0.  2JM.  where  Sicdtte  And  Mathieu 
„  JJ  •  J^»P'n"*«.  -T .  di«iMu.iing.  -heJd,  revpning  the  ju^dgwent 
ofthe.  Court  h«]ow.  that  it   i.  the  oppoeint  a/In  d*  du- 
<ro*r»  and  not   the  plaintiff  contesting,  who' if  bound  to 
mre  .eourity  for  coat..     We  pretend,  however,  that  the 
fUtaona  which  •upport.jtJie  judgment  in  the  case  above 
quoted,  do  not  apt)ly  Co  the  defenaant.  oppoaant  aftn  dan- 
.    iMi/«r.  Who  14  Aitnply  defending  himself  against  an  illegal 
Tor  t  **"*'£l**P«^y-      I»  the  case  oi  MUUr  Sr  De^Mne, 
^     .nJ'"^'  Meredith  And  Oawult.   JJ..    held,  the 
present  OhieC  Justice  Stuart  disseiiting.  that  the  opposant  ' 
qfindg  dutraire  was  the  party  to  give  security.     But  both 
of  these  judges,  in  the  course  o(  their  remarks,  state  that 
the  defendant,  opposant  qfi^  d'dnmder,  is  i^t  the  party  to^ 
give  security.   Merlin,  Repertoire,  vbo.    Oantiou  iudica- 
tum  «,lv,  b.  449.  saj^:  "OK  doit  A  cet  6gard  considfirer  - 
.    comme  d^ndeur  il^tranger  qui  se  pourvoit  en  nullity 
d  uneaai«e>atu,u6e  contre  lui  en  Prance,  parcequ'en    • 
effet  o  est  le  s^iaiHnant  qui  est  le  deinandeur  originaira" 
If  the  defendant  opposant  is  the  party  called  upon  to  ' 
give  Mcurity  by  a  parity  of  reasoning,  it  must  be  held 
that  the  defendant  yvho  petitiona^to  q,uash  a  capias  or 
attachment  before  judgment,  is  bound  tp  give  this  se- 

PoiMM/ow,  Q.C,  for  respondent  :— 

Security  for  costs  was  demanded  under  art.  29  0.0 
This  article  is  a^ere  reproductidn  of  41  George  Ill.ch  1 
aea  2.  which  waa  embodied  in  sec.  68.  chfls,  O.SLo' 
^I'^'Sr'  ^^!r,V"^"^'«-'-^'^««tions.cw««/io«^ 
»Sr  \  ;,.  .^  ^*  "*y'  '^  oppositions-no  distinction 
a^tL  *!^  k'  ^^*r '  ^^^  ^^  oppdiitions.  The  Oode^ 
subsUtuted  the  word  i«8T1N0M  for  the  word  opposition 
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but  no  change  of  the  law  could  be4ntended  by  this,  as 
instance  bus  a  broader  meaning  than  opposition. 

In  the  case  of  Parke  v.  Eivard,  though  the  qtiestion  was 
not  directly  raised,  we  have  a  full  and  complete  discus- 
sion of  it.  Mathieu,  J.,  makes  an  exhaustive  review  of 
the  whole  law  on  the  question^lind  gives  his  reasons  for 
differing^  from  the  opinions  expressed  by  Hf eredith  and 
CSaaa^,  JJ.,  in  Jdiller  y:  Deschihii:  .He  declares  the  pp- 
posant  afin  eTanntt/er  bound  ttf  give  seciirity  ibr  costs. 

The  pretended  distibction  as  to  the  different  kind  of 
opposition  is  a  mere  subtlet;)^  |fi  substance  and  reality, 
all  particsv  defendant  and  t^ird  parties,  are  fighting  with 
the  same  plaintiff  to  free  their  property  from  seizure.  They 
may  have  different  reasons  for  their  demand,  but  both  are 
doing  the  very  same  thing.  The  judgment  sought  to  be 
executed  is  no  more  attacked  by  the  defendant  than  by  ^. 
third  parties.  In  fact,  after  jndginent,  the  defendant  ceases 
to  be  defendant.  The  action,  instance,  procis,  is  over.  He 
has  nothing  more  to  defend,  if  he  acquiesces  in  the*  judg- 
ment.. If  he  comes  again  before  a  Court,  it  is  no  longer  as 
a  defendaiit,  but  as  an  opposant-  defending  his  property ' 
from  seizure,  the  same  as  a  third  party  would  do.  He  is  a 
plaintiff,  he  complains  of  the  original  plaintiflf,  and  brings 
him  before  the  Court  with  his  opposition.  -  - 
,CRoe8,  J.  (for  the  Court) :—  ^.^ 

The' appellimt,  an  opposant  claiming  the^nllity  of  a 
seizure  of  immovable  property  at  the  instance  of  the  res- 
pondent, being  a  non-resident,  has  been  ordered  to  give 
security  for  costs,  and  failing  to  do  so,  his  opposition,  on 
motion  of  the  respondent  to  thai  effect,  has  been,  dismissed 
with  costs.  From  this  judgment  he  appeals.  I  think  he 
has  succeeded 'in  shewing  by  authorities  that  by  theptae- 
tice  prevailing  in  France,  an  opposant"  merely  claiming 
the  hnllity  of  a  seizure  of  his  |;^roperty  for  alleged  infor- 
jnalities,  as  in  the  present  cains,  was  not,  by  the  Courts 
there,  required  to  give  security  for  costs.  There  was  much 
■Teasofl  in  favor  of  this  view  of  the  case,  on  the  ground 


■Teason  in  lavor  ot  tnisview  oi  ine  case,  on  una  gronna 
ibat  he  was  itttacked  in  the  possessiont^liiis  pr^r  ty,  and 
was  merely  defending  himself;  but  our  rule  here  was 
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established  by  statute  whose  terns  would  inclnd^  all 
oppositions,  a^  -the  practice  has  alwayi  been  in  \hat 
\8ense.  Wec<>nceive  that  we  cannot  depart l^od  that  pW 
tice,  and  we  are  bound  by  it,  and  ^m  re^ui^ed  by  the 
terms  of  the  stetute  and  the  0.  P.  0.,  to  ^km  Jo  the  n 
that  non-resident  opposants  must  giyd  ^cu^Jty  for  cos^ 
"We  are,  therefore,  of  opinion  to  confi^  the  judgment  of 
^he  CJourt  below.  '] 

Art.  29,  CO.,  declares,  That  every  person  ^ot  resident 
in  Lower  Canada;  who  brings  or  institutes  any  action,  suit 
or  proceeding  in  its  Courts,  is  bound  to  give  the  opposite 
party,  whether  a  Subject  of  Her  J^ajesty  or  not,  security 
for  the  costs  thatfaiay  be  incf^d  in  consequence  of  such 
proceeding.  This  is  founded  dn|ac.  68  of  cap.  88,  aS.L.O.. 
and  41  Geo.  III.,  c.  7,  sec.  2,  #hich  expressly  mentions 
oppositions.  In  practice  they  haVeal ways  been  included, 
and  no  change  has  been  in  cbnseqnencd  of  any  supposed 
change  that  might  be  inferred  from  the  change  of  the 
„  wording  of  the  Code.  Bonaqina  v.  Bonacina,  4  L.  0.  J.  148. 
We,  consequently,  confirm  the  Judgment  rendered  in  this 
sense  by  the  Superior  Court. 

Jtidgment  confirmed. 

Ives,  Brown  4*  Erench,  attorneys  for  appellant. 

TatmOon  4*  Mulvena,  attorneys  for  respondent. 
(l.  e.  p.)       "  / 
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March"  18,  188t. 

Coram  tk)EiON,  Ch.  J.,  Tessikb,  0R0B9i  Bafy,  JJ. 

HEEOULE  J.  B.  BEAUDRY  irr  al., 

(Q)n<e5<an<s  in  Court  below). 

Appellants; 

AND 

.    ,  DUNLOP  &  LYMAN,  ^ 

{Collocated  in  Court  below). 

Respondents. 

Execution— C.  C.  1994— C.  C.  P.  606  — Privilege  for  Costs. 

Hau> :— 1.  (Reveitaing  the  judgment  of  the  Court  of  Review,  M.  L.  K, 
1  8.  C  443),  TbAt  the  plaintiff's  privilege  for  the  costs  of  suit, 
under  C.  C.  1094  and  C  C  P.  606,  9  8i>  as  amended  by.33  Vict  (Q), 
ch.  17,  s.  2,  extends  only  to  the  costs  ificurred  in  the  Court  of.  first 
instance ;  and  so,  where  the  plaintiff  obtained  judgment  in  the  Su- 
perior Court  against  three  defendants  jointly  and  severally,  and  the 
judgment  was  reversed  by  the  Court  of  fiueen's  Bench  sitting  in  ap- 
peal, and,  on  appeal  to  the  Privy  Counq^  the  original  judgment  was 
restored,  it  was  held  that  the  plaintiff  was  entitled  to  be  collocated  by 
privilege  on  the  proceeds  of  defendants'  movables  only  for  the  costs 
incurre|ct  in  the  Superior  Court 

2.  (AfBrming  the  judgmeqt  in  Review),  That  the  plaintiff's  privilege 
for  the  costs  of  suit  where  the  suit  has  beeq  with  a  firm,  has  priority 
even  as  regards  the  ptorsonal  efibcts  of  the  individual  members  of  the 
firm,' over  the  lien  of  th^  landlord  for  rent  of  premises  leased  to  such 
members. 

The  appeal  was  from  a  judgment  of  the  Gottrt  of  Review, 
'Montreal,  reversing  a  judgment  6f  the  Superior  Court, 
^)OHERTY,  J.    The  judgment  of  the  Court  of  Revie,w  is 
reported  in  M.  L.  E.,  1  S.  C.  448. 

The  written  judgment  ^<^  the  Court  of  Review  (ToB- 
BANCE,  LoBANaEB,  CiHOi^  JJ.)  is  in  the  following  terms  :— 
"  The  Court  here  sitting  as  Court  of  Review,  having 
heard  the  contestants,  and  the  parties  collocated,  upon 
tte  inscription  by  said  parties  collocated  for  review  of  the 
judgment  rendered  in  the  Superior  Court,  sitting  in  and 


for  the  district  of  Montreal,  on  the  25th  ^f  J<ebrnary, 
188^4,  etc. ; 


]■/: 
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"  Considering  that  MeBsrs.  Dnnlbp  &  Lyman,  as  attor- 
neys for  plaintiffs,  and  plaintiffs,  had  a  privilege  for  the 
costs  incurred  in  obtaining  the  judgment  in  this  cause 
Under  the  Civil  Code  1994,  and  the  Code  oC  Civil  Proce- 
dure 606,  as  amended  by  88  Vict.  ch.  1*7,  sec,  2  (Q.),  simply 
because  they  are  the  seizing  and  selling  creditors ; 

"  Seeing,  therefore,  that  they  are  entitled  to  the  colloca- 
tion in  their  favour,  and  that  there  is  erroJ^in  the  said 
judgment  of  the  25th  of  February,  1884,  maintaining  the 
contestation  by  said  H.  J.  B.  Beaudry  et  of.,  against  said 
cpllocation ;  "•  *  /' 

V  "  Doth  reverse  the  said  judgment,  and  proceeding  to 
render  the  judgment  that  ought  to  have  been  rendered  in 
the  premises,  doth  dismiss  said  contestation  and  maintain 
said  collocation  with  costs  of  both  Courts  against  the  said 
contestants." 

Jan.  18,1887.) 

PT.  IT.  JTery,  Q^  a,  for  the  appellants  :— 

On  the  18th  June,  1888,  a  writ  of  execution  was  issued  . 
out  of  the  Superior  Court,  Montreal,  in  the  case  of  Elliot 
etal.,  against  the  goods  and  chattels  „of  James  Lord,  John 
Magor,  and  Stewart  Munn,  merchants  and  co-partners 
trading  together  under  the  name  of  Lord,  Magor  &  Muni^, 
defendants,  for  |4,186.66,  amount  of  debt,  with  interest 
from  the  ITth  November,  18T8;  |796.81  costtf  ^  the 
Superior  Court  and  Court  of  Queen's  B6nch;  je289.  16.  10 
sterling,  costs  in  the  Privy  Council ;  and  H60  sub-coits. 

Uiiddr  this  writ,  no  levy  was  made  on  the  partnei^ip 
goods,  but  the  bailiff  charged  with  the  writ  levied,  dVer 
and  above  the  costs  of  sale,  of  the  goods  and  chattA  of 
John  Magor,  the  sum  of  #170,  which  he  paid  oye*  to 
Messrs.  Dunlop  &  Lyman,  attorneys,  diatraypnU  in  the 
Court  of  Queen's  Bench  and  Superior  Court ;  of  the  gdods 
of  Stewart  Munn  1898,17,  and  of  those  of  Jam^s  Lord 
$548.48.  The  two  last  sums  amounting  in  the  aggregate  ^ 
to  #921.60  were  paid  into  Court  for  di8trib^tion 

An  optxwition_  afin  de  conserver  was  filed  npnn  thi* 
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moneys  derivedTrom  the  sale  of  James  LordV  gij^s  and  '  -4^ 
chattels,  so  sold  as  aforeji|^d,  by  the  present  app^lant^,     -, 
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claiming  to  be  paid  by  privilege  and  in  preference  to  all 
other  creditors  6f  the  said  James  Lord,  the  snm^f  |448, 
being  for  one  quarter's  rent.'Overduy.  of  the  premises  in 
which  were  the  goods  so  sold,  for  tho  year's  rent  then 
current,  and  for  the  taxes  upon  the  8»id  premises,  all  due 
nndet  the  lease  of  the  said  premisies  of  five  years  from  the 
1st  of  May,  1880.  ,\ 

The  sale  in  question  of  the  said  goods  and  chattels,  took 
place  in  the  month  of  June,  1888. 

A  similar  opposition  was  filed  by  M.  B.  Atkinson,  claim- 
ing a  like  privilege  on  the  proceeds  of  the  defendant 
Mnnn's  goods. 

By  the  report  of  distribution,  the  present  respondents, 
uvovats  distrayunts,  were  collocated  for  $625.81  balance  b£ 
IVQS.Sl,  their  costs  in  the  Superior  Court  and  Court  of 
Queen's  Bench,  tiiey  having  received  |170,  proceeds  of 
sale  of  defendant  Magor's  effects,  and  in  the  further  sum 
pf  $244.08,  in  part  payment  of  je289.  16.  10  sterling,  costs 
taxed  oa  the  decree  in  the  Privy  Council,  in  favor  of  the 
plaintifis  Elliott  et  al 

'  These  collocations  form  the  fifth  item  of  the  report  of 
distribution  filed  in  the  case. 

The  fifth  Item  of  the  s^d  report  of  distribution,  wi 
contested  by  th6  present  appellants,  on  the  followii 
grounds:-^-  \     ■  .•    [     •         ■      _,   ,   / 

1.  That  the  appellants,  being  the  landlords  of  J*mes 
Lord,  were  entitled  to  a  privilege  Upon  the  eflFect<i^  spld, 
■whereof  the  proceeds  were  to  be  distributed,  for;the  rent 
and  taxes  claimed.  .  / 

2.  That  the  respondents  were  only  entitled/to  be  collo- 
■^'cated  by  privilege  for  the  costs  of  their  action  in  the  Su; 

perioT  Court,  without  contestation,  and^fae  costs  of  the 
report  of  distribution  to  be  taken  proportionately  out  of 
moneys  to  be  levied  on  the  goods  of  each  <^  the  defendants 
separately. 

8.  i'hat  the  respondents  were  creditors  of  the  firm, 
Whilst  thffTippel 
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4.  That  th^re8pon<!/iit8  had  not  discnssed  the  property 
of  the  firmbiBfore  selljing  out  that  of  James  Lord. 

6.  That^y  law  thelrespondents  are  entitled  to  be  paid 
out  of  the/proceeds  t)f  the  effects  of  their  debtor,  in  prefer- 
ence  toatny  creditor bf  the  firm,  the  sum  of  |448,  amount 
.olaime^  by  their  said  opposition  a/in  i^nserver. 

Thy  Superior  C6urt  (Doherty,  J.)  on  26th  February, 
1884/  maintained  the  contestation  of  the  appellint^  and 
bed  them  to  be  collocated  as  prayed  for  by  their  oppo- 
smon  afin  de  conierver.  This  judgment  was  on  80th  Sep- 
^mber,  1886,  after  the  case  had  been  three  times  argued 
t)efore  different  judges,  finally  reversed  by  the  Court  of 
Review,  and  the  report  of  distribution  upheld. 

The  question  presented  to  the  Court  for  decision,  may 
be  couched  in  the  following  words :— If  a  creditor  obtains 
judgment  against  a  firm,  which  judgment  is  afterwards 
taken  up  through  the  Court  of  Queen's  Bench  to  the 
Privy  Council,  wherein  it  is  confirmed  with  costs,  ht 
such  creditor  a  privilege  for  the  total  of  his  costs,  amoun. 
ing  to  over  12,000,  outranking  that  of  the  landlord  of  oiie 
of  the  partners,  giving  to  such  creditor  the  whole  of  the 
proceeds  of  the  sale  of  the  goods  garnishing  the  houte 
occupied  by  such  individual  partner  ? 
^  By  Art.  1994  C.  C.  L.  C:  it  is  provided:—"  The  claims 
"which  carry  a  privilege  upon  movable  property  are/the 

'*  *>^*<> wing,  and  when  several  of  them  come  togethertjiey 

"  take  precedence  in  the  following  order,  and  according 

/to  the, rules  hereinafter  declared,  unless  some /ipecial 

4  "  law  derogates  th^r^frdm.  / 

1.  Law  costs  and  all  expenses  incurred  in  t^  interest 
"«f  the  mass  of  the  creditors. 

J"  8.  The  claim  of  the  lessor.  "    •    ^^ 

*  Art.  606  C.  P.  0.  as  originally  fashioned,  was  in  the  fol- 
lowing words:  "The  following  prder  is  observed  as 
"regards  the  collocation  of  judici^^ costs:  .       ^ 

"L  Costs  of  seizure  and  of  said. 

2.  The  duty  payable  npoio&ongyi  levied  or  paid  into 


MIT. 
Bwwdry 
Donlop. 


-wm7 


Court. 


^ 


4  ■  r  .   ■  / 


•:r::fc-'' 


•  -s,;^ 


'i' 


82 


IMS 


^/.Dnaloi^. 


\  .^$-    ;/■' 


MONTREAL  LAW  BEFORTa 

"  8.  The  fees  of  the  oflBcer  receiving  moneys  levied  o: 
"  paid  in.  ^^^ 

"  4.  The  fees  upon  the  report  of  distribntion. 

"  6.  The  fees  of  the  attorney  prosecuting  the  distri' 
••  button. 

"6.  Costs  subsequent  to  judgment,  incurred  in  order  to 
"  effect  the  seizure  and  sale,  and  according  to  the  priority 
"  of  date  or  of  privilege  when  there  are  several  seizing 
"  creditors^ 

"  *J:  Costs  of  affixing  seals,  or  of  inventories  when 
"  ordered  by  the  Court.  (The  plaintiff  is  next  paid  his 
"  costs  of  suit,  taxed  as  in  an  uncontested  case  not  in- 
"  scribed  for  proof)." 

Bf  88  Vict.  chap.  11,  sec.  2,  all  the  words  after  "  suit " 
in  the  last  paragraph  were  struck  out,  SjO  that  virtually 
t^  last  paragraph  of  Art.  606,  now  reads,  "  The  plaintiff 
is  next  paid  his  costs  of  suit." 

Art.  606  C.  P.  C.  is  evidently  a  si)ecie8  olT  explanation  of 
Art.  1994  Ci  C.  It  does  not  extend  the  paragraph  in  ques- 
tion, it  is  merely  explanatory.  It  does  not  do  away  with 
tiie  necessity  for  the  law  costs  and  expenses  being 
incurred  in  the  interest  of  the  mass  of  the  creditors. 

The  basis  of  the  privilege  is  that  the  costs  have  been 
incurred  for  the  common  benefit.  If  a  creditor  be  not 
benefited  by  the  law  costs  or  expenses,  so  far  as  he  is  con- 
cerned, those  law  costs  or  expenses  have  no  privilege  or 
preference  over  his  claim.  •  In  all  oases  where  there  is  a 
distribution  au  marc  la  livre  of  moneys  levied,  there  is 
really  a  contribution  by  each  of  the  persons  so  collocated, 
to  pay  the  privileged  costs.  And  such  should  be  the 
course  in  all  cases,  but  the  practice  is  different,  and  there- 
by if  the  amount  levied  be  not  sufficient  to  pay  the- whole 
of  the  creditors,  it  frees  those  who  are  collocated  in  full 
from  any  contribution,  making  the  burthen  to  fall  on  him 
who  is  collocated  in  part  or  who  fails  to  be  collocated  at 
all.  But  there  can  be  no  case  where  the  sei^ring  creditor 
is  eiititled  on  the  ground  of  having  made  costs  in  the  in 
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common  debtor,  in  order  to  repay  himself  those  coats. 
Such  a  proposition  is  absurd  upon  its  face. 

1  Troplong  Priv.  and  Hyp.  Nos.  122  and  notes  1-4,  i?4, 
126,  n.  18,  180,  181.   1  Pont,  Prir.  and  Hyp.  Nos.  66-69. 

Evidently  this  idea  of  benefit  to  the  mass,  was  the  one 
which  induced  the  codifiers  to  limit  the  privilege  of  the 
plaintiff  for  his  costs  iu  the  suit,  wherein  by  seizure  and 
sale,  the  money  to  be  collocated  has  been  levied,  toj^iose 
in  an  uncontested  case  not  inscribed  for  prooi^  for  thereby 
the  bare  costs  necessary  to  obtain  an  execution  were  alone 
vested  with  privilege,  the  other  costs  in  the  suit  in  the 
Superior  Court  had  no  law  costs  privilege.  Has  the 
striking  out  of  the  words  "  taxed  as  in  an  uncontested 
ease  not  inscribed  for  proof,"  the  effect  of  making  all  costs 
in  appeal  to  the  Queen's  Bench,  the  Supreme  Court,  and 
the  Privy  Council,  incurred  by  a  plaintiff  ^xeo^ting,  priv- 
ileged under  Arts.  1994,  1996,  C.  0.  L.  C.  ?    '        ' 

First,  Do  the  words  "  costs  of  suit,"  cover  costs  in  appeal 
or  are  they  limited  to  the  costs  of  action  in  Court  of 
original  jurisdiction  ?  Evidently  the  words  "  costs  of  suit" 
in  Art.  606  C.  P.  C,  as  originally  draw^  only  apply  to 
the  costs  in  the  Superior  Court ;  no  reasoning  is  required 
to  establish  this  proposition.  ^The  striking  out  of  the 
words  "  taxed  as  etc.,"  had  not  the  effect  of  amplifying  the 
ifieaning  of  the  words  "  costs  of  suit",  and  causing  them 
to  include  costs  of  appeal  in  addition  to  costs  of  Superior 
Pourt.  ■  *  •   ■      ■  -^^^.^     V 

Art.  662  of  the  C.  P.  0.  (French)  provi4i68  "fe»  frais  de 
poursuite  seront  priUsvis  pappH^nUge  avant  toute  criance  autre 
que  cellepour  layers  dus  au  propriitaire"  The  words  are  ap- 
parently the  same  in  our  French  version,  those  used  being 
frais  d'action,  in  the  French/raw  depoursuUe,  but  they  have 
different  meanings,, the  French  frais  de  poursuite  means 
solely  those  costs  "  gut  procurent  la  distribution  lorsguela 
chose  est  d6jd,  couverte  en  prix."  (Troplong,  Priv.  and  Hyp. 
No.  66.  In  the  Code  of  Procedure^  special  mention  is  made 
of  costs  in  appeal.  Arts.  1148, 1146.  The  word  "  suit " 
-WSLnM-ieeliLicLAppIyLaololy  to  proceediag»4tt4h<H3apeTWf^ 
Court ;  appeals  are  not  considered  ss  suits  but  are  called 
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"»•/  .appeals.  Arts.  1168,  U6l,  1164,1160,  1117,  1118^  More- 
B*^*'''  over,  by  Art.  784,  a  distinction  as  to  ranking  is ,  made 
"*"***•  between  costs  in  the  Superior  Oourt,  and  in  %he  Court  of 
Queen's  Bench.  ,, 

In  this  case,  the  costs  against  the  firm  virtually  sweep 
away  the  proceeds  of  the  chattels  of  the  three  defendants 
upon  which  their  respective  landlords  had  a  privilege  for 
rent,  depriving  those  landlords  of  their  privilege  and  strip- 
ping .them  of  their  security,  thereby  causing  to  them  the 
loss  of  their  rents  due  and  to  become  due,  and  the  only 
ground  upon  which  such  a  violation  of  their  rights  can  be 
justified  is  that  the  landlords  have  been  benefited  by 
these  costs.  But  such  a  pretension  is  manifestly  absurd 
and  ci^not  be  maintained.  This  case  is  not  ruled  by 
Tansep  ^  Bethune,  M.  L/  R.,  1  Q.  B.  28  ;  the  circumstan6l^8 
are  difierent.       i  I 

Second.  There  can  be  no  doubt  that  the  debt  for  costs 
in  this  case  is  a  partnership  iiiftbt  and  that  the  respon- 
"  dents  are  creditors  of  that  piurtnership,  they  are  pot  se- 
parate creditors  of  each;  of  the  partners. 

Art.  1899  provides  fdr^thd  pliiyment  out  of  the  partner- 
ship proiMrty  of  the  creditors  of  the  firm  in  preference  4o 
^  the  separate  *  creditors  of  any  partner,  "but  in  case  such 
"  property  be  found  insufficient  for  tfie  purpose — the  pri- 
'*  vate  property  of  the  partners  or  of  any  one  of  them  is 
"  also  to  be  applied  to  the  paymdut  of  the  debts  of  the 
"  partnership,  but  only  after  the  payment  out  ^f  it  of  the  se- 
"parate  credUort  of  such  partners  or  partner  respectively." 

This  ^evidently  shows  that  no  debt  of  a  partnership, 
whether  the  same  be  privileged  or  not,  can  outrank  on 
<  the  proceeds  of  the  private  property  of  the  partners,  the 
claim  of  a-separate  creditor  of  sUch  partners. 

Such  partnership  creditor  havipg  obtained  judgment 
cannot  merely  b^  seizing  and  selling  give  to  a  debt  of 
the  partnership  a  privilege  over  privileges  already  in 
existence  on  the  private  property  of  the  partners.  It  al- 
ways continues  a  partnership  debt  and  can  therefore  only 
be  paid  after  the  separate  creditors  of  such  partneni. 
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B  incurred  in 


obtaining  judgment  for  a  debt,  which  debt  ia  not  Entitled 
to  and  caflnot  rank  upon  the  proceeda  of  a  sale  of  mo- 
veablea  under  that  judgment  ?  i.?'.   * 

An  hypothecary  creditor,  who^p  claim^^lUa  be«n  con- 
tested and  which  has  been  taken  into  appeal,  then  win- 
ning, has  but  a  privilege  for  his  costa  in  the  court  in 
which  he  origiipiHy  obtained  judgment  .equal  to  the 
ranking  of  his  debt,  hia  coats  in  appeal  only  rank  accord- 
ing to  the  date  of  their  registration.  If  he  be  the  party 
who  sells  out  the  property  hypothecated,  his  costs  in  the 
Court  wherein  he  originally  obtained  judgment,  alone 
outrank  hia  debt  and  are  the  costs  of  suit  collocated  under 
art.  728  0.  P.  0.,  but  his  costs  in  appeal  only  rank  accord- 
ing to  date  of  registration.  If  he  sell  out  a  property  on 
which  he  has  no  mortgage,  surely  he  cannot  be  in  a  better 
position. 

Third.  $  6.  of  art.  728  C.  0.  P.,  provides  that  "costs  in- 
"  curred  either  in  the  Court  below  or  in  appeal  upon  pro- 
"  ceedings  incidental  to  the  seizure  and  necessary  to  effect 
"the^ale  of  the  immovables."  Evidently  the  legislature^ 
in  order  to  make  the  costs  in  appeal  so  privileged,  intro- 
duced the  words  "  either  in  the  Court  below  or  in  Ap- 
peal." If  they  had  not  been  introduced,  those  costs  would 
hiave  been  limited  to  the  costs  of  the  Court  wherein  the 
proceedings  originated,  so  that  applying  the  same  rule, 
the  words  costs  of  suit  in  §  1  evidently  mean  costs  of  suit 
in  Court  wherein  action  wiw  instituted. 

M  of  art.  606  does  not  make  the  same  provision  with 
respect  to  costs  subsequent  to  judgment  as  in  $  6  of  art. 
728,  tfiat  is  to  say,  it  does  not  provide  that  "  costs  incurred 
either  in  the  Court  below  or  in  Appeal  "s  it  merely  is 
general,  saying  "  costs  subsequent  to  judgment  necessary 
*o' tlie  Bajiiplinrposes  ",  so  that  if  the  holding  of  the  Court 
of  Review  w^^ere  sustained,  it  would  be  tantamount  to 
saying  that\he  legislature  had  made  a  difference  bitween 
the  privilege  of  costs  connected  with  the  sale  Af  mo- 
vables  and   those    connected  witji  the  sale  of  iinmo-  : 
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The  appeal  in  this  cm«  ia  taken  from  a  judgment  of  the 
Court  of  ijteview,  rendered  80th  Heptomber,  1886,  re  vera* 
ing  the  jujdgment  of  the  Hon.  Mr.  Justice  Doherty,  main- 
taining  aiipellants'  contestation  of  a  collocation  in  favor 
of  respondents  for  a  large'amount  of  costs. 

the  ^li^ntiffs,  John  Elliott  et  al.,  had  obtained  a  judg- 
ment against  the  defendants,  the  partners  in  the  firm  of 
Lord,  Ma^or  &;  Munn,  for  a  partnership  debt  and  (rosts, 
amounting  to  a  large  sum  in  three  Courts,  the  last  being 
the  Pirivy  I  Council.  The  bailiff  seizing  had  levied  |1()8 
fVoim  th«  jsale  of  the  goods  of  defendant  Magor,  about 
which  thdre  is  here  no  question  raised,  |628.48  from  the 
goods  of  jlefendant  Lord,  and  1898.17  from/the  goods  of 
defendant;  Munn.  The  amount  levied  from  Mogor  was 
piid  to  r^pondents  in  part  payment  of  thi^ii  costs  in  the 
Superior  Court,  tdxed  at  $264.88.  /    \ 

The  pr6thonotary  collocated  respondenits  for  the^ther* 
amounts  lin  part  payment  of  their  costs  of  suit  'The 
'  appellantis  contested  the  collocation  on  the  ground  that 
they  ha<^  a  claim  against  the  goods  of  Lord  for  rent  due 
and  to  a<|crue  almounting  to  |-l^8,  and  further,  that  their 
debt  was  a  private  debt  against  Lord,  and  the  debt  of  the 
plaintiffcj  was  tf  partnership  debt,  and  their  debt  should 
be  paid  |)y  prefjQreince  out  of  the  private  property  of  Lord. 
A  similar  contestation  was  filed  by  Atkinson,  leiwor  of 
premises  occu|(>ied  by  defendaut  Munn. 

The  cMes  were  heard  together/ and  the  judgment  of 
the  Superior  Court  (Doherty,  J.)  maintained  the  cdntesta- 
tionsonithe  26th  February,  1884.        ^ 

The.cfses  were  heard  together  in  Review,  and  the  judg- 
ment olj  the  Superior  Coijrt^,.  reversed,  and  respondents 
allowed  jtheir  privilege  for  costs. 

TKe  remarks  of  Mr.  Justice  Tonrmce  in  renderings  the 
jndglmei^t  of  the  Court  of  Review  in  the  case  of  Atkinson. 
Montreafl  Law  ReportiEf,.  1  S.  0.  pp.  444-46,  folly  explain 
xtl^is  qa8e,4he  c'ontestatit^s  being  identical.    ' ' 

In  ih^  case  of  tantey  S^Bethune,  M.  L.  R.,  1  Q.  B.  28,  it 
was  hejdJiL  tba  Gtoart  ojjjnften'g  Bcnefe^ 
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"  dismiMtid  with  conti,  cames  «n  immovable  belonging 
"  to  the  plaintiff  to  be  seiKed  and  aold  by  the  sheriff.  h« 
"  ia  entitled  to  be  collocated  by  privilege  for  anch  ooata 
"  on  the  proceeds  of  thei  sale."  Stw  observations  of  Baby, 
J,  p.  84. 

This  authority  bears  out  to  the  fViUest  extent,  the  preten- 
tion of  respondents,  that  as  the  law  now  stands  they 
have  a  privilege  for  all  their  costs  incurred  in  obtaining 
the  judgment  in  this  case,  under  the  Civil  Code  1994, 
and  the  Code  of  'Civil  Procedure  606,  as  amended  by  88 
Vic,  c]|iap.  17,  sec.  2,  Quebec,  simply  because  they  are 
the  seizing  and  selling  creditors. 

Article  1899,  0.  0.,  invoked  by  appellants,  is  founded 
.on  C.  S.  L  C,  cap.  66,  sec.  6,  which  is  simply  a  rule 
showing  bow  the.  joint  stock  of  a  firm  and  the  separate 
estate  of  the  partners  brought  into  Court  shall  be  disposed 
of,  and  has  nothing  to  do  with  the  privilege  of  the  seizing 
creditors  for  costs  of  bringing  the  proj^erty  to  sale  and 
the  proceeds  into  Court. 

The  rule  of  distribution  is  the  same  in  England.  In 
Massachusetts,  where  the  rule  is  the  same,  in  the  case  of 
Buck  V.  Bwrlinghame,  18  Gray,  807,  where  the  point  came 
up  exactly  in  the  same  way  as  in  the  present  case,  the 
partnership  creditor  bringing  the  proceeds  of  the  separate 
estate  of  a  partner  to  sale  was  held  to  be  entitled  to  his 
^costs  before  payment  of  separate  debts. 

The  privilege  for  costs  extends  on  all  that  is  realized 
by  means  of  those  costs,  and  therefore  the  plaintiffs  had 
a  privilege  for  these  costs  on  all  the  monies  realized.  The 
costs  incurred  in  order  to  obtain  execution,  iind  the  re- 
alization c/v  fag«.  although  an  accessory  of  a  demandtt  or 
claim,  do  not  fdllow  the  rank  of  privilege  of  the  prin- 
cipal claim  of  which  they  are  an  accessory,  simply  be- 
cause they  are  by  law  privileged  ;  so  the  maxim  "  acces* 
soria  sequuntw  rem prineipalm''  quoted  by  the  Hon.  Mr. 
Justice  Doherty  in  his  ji^dgment,  does  not  apply. 

The  greater  part  of  contestants'  claim  was  for  rent  to 


aocnid.    Uls  cllaini  is  baaed  on  a  lease  dafed^  19th  JoIyT 
1879,  long  after  the  institution  of  the  original  snit,  and  i; 
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fef  ft*  111111  of  ISO.  •  qnartm 'm  r«!nt  da«  Itt  lti%/  llJM, 
and  for  a  ye«r  to  a<icru«  from  iRt  May,  1888  to  lit  Mny. 
1884,  aa  tppt^ani  ^  hia  oppoaition,  filed  28th  June,  I8Ha 
Oont«atanta  can  compel  the  defendant  to  garniah  th« 
pr«mia4«  or  r^ailiate  the  l«aafl,  ao  that  there  wa«  no  saoh 
want  of  equity  in  maintaining  the  privilvgn  for  coata,  aa 
waa  contended  by  conteiitanta  in  the  Court  below. 

It  will  be  obaerved  that  by  the  judgment  of  th?   Hon 
Mr.  Jaaiio«  Doherty,  reapondentji  were  not  even  allowt 
their  coata  in  the  Superior  Court,  there  being  att  ^ 
lance  due  of  $96.88 

The  reapoudenta  contend  that  by  law  they  are  entitled 
to  all  their  coata  of  auit  in  all  the  Courta.  The  .judgment 
of  the  Privy  Council  granta  thia  to  the  plaintifTa.  The 
law  givea  a  privilege  for  coats  of  auit,  which  mnat  mqan 
all  the  coats  idcurred  by  plaintiffs  in  successfully  pro- 
secuting their  suit,,  and  selling  the  property  of  their 
debtora  of  whatsoever  description,  and'bringing  the  ]^ro- 
oeeds  into  Court  fiog^istribution. 
Tkssieb,  J.  (fofthe  Court)  :— 

Le  18  juin  1883,  un  bref  d'ex6cution  ^mana  A  Tinstance 
d'Hlliott  et  al  contre  Lord,  Magor  et  Munn  pour  une 
somme  principale  et  pour  des  frais  en  rx)ur  sup^rieure,  en 
oonr  d'appel  et  au  conseil  priv6,  se  montant  k  enyiroD 
•2,000.  > 

Par  la  vente  des  meubles  de  Munn  et  Lord  une  somme 
de  $021.60  a  6t6  rapt)ort£e  en  cour  pour  distribution. 
''^  -ii^L'appelant  Beaudrv  a  prodnit  une 
dimmer  sur  les  meubles  de  Lord  par 
un  montant  de  $^  pour  loyer  6ch^ 
de  rann6e.    Atkinson  a  produit  an 
position  sur  les  jbenbles  de  Munn. 

Par  nn  rappo^  de  distribution  les  avocats  et  prooureurs 

distrayants,  M|(.  Dunlop  &;  Lyman,  ont  6t6  colloquys 

p^^  leura  Arail^dana  l^s  trots  cours,  c'est-4-dire,  ii-compte 

IS  tx9pi  aJxMnrbant  le  prodnit  de  la  vente.     « 

BmaA^^^a  contest6  cette  collocation  et  par  un  pre- 

Ipier  jnififelnt  la  cqbil  spp^rieuTe  le  25  ffivrier  188 
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paywik  prindiMiIiumuit  mu  o«'  qu«  Ina  bienn  p/iv*«  det 
a««o<!i«t  n'4t«i^mt  paa  t.muii.  iivan|  davoir  di»cat6  1« 
bienii  d«  la  muMtf-.  * 

I^  cour  d«  r^viaion  aprAa  audition  ot  d<»tti  fi-audltiona. 
I      IS.^'^^  <:«  ji|««inent  et  maintuiiu  in  priviUgw  d«a  fr§ir 
[tfyNpJigf  <'our«.  -^^ 

P  (li'^  l*ifrclfl  1994"da  Code  Civil  indique  Ponlro  d««  privl- 
l^ffoH  liar  h>a  hi.uiB  ntHublei ;  le  premier  de  uea  priTil«g«Mi  y 
T^it  indiqu^)  oomme  auit  :  '  /" 

^    "  1*38  frftia  d«  juatit*  et  toutea  lea  dfipeiiaoa  tkitet  dana 
^  "  Tint^rit  coraraun."  - 

Male  pour  avoir  rexplication  *>  cea  fraia  de  jaatice  il 
Ittut  ro<;ourir  k  I'articlo  606  du  Code  dp  Procedure  Civile. 
Danale  paragraphs  6  1«  privildg»'  aV-tend  "aa<  fraifi  p6a- 
"  t«rieura  au  jajifnmeHt  eiirournM  pour  arriver  k  la  aaiaM 
"  et  k  la  Vente  ;"  daiw  1«  paragraph©  8  il  eat  dit :  "le  de- 
"  mandonr  aera  pJJI^nHuitu  do  aea  iVai«  d'action,  (coata 
; of  auit)  tax6a  (omme rd«ia  line  «?aua«  non  oonteh'Ae 
"  aaua  enquAtu." 

Si  cot  arti(jle  fut  reatf?  <;ommn  <^ela,  il  n'y  avait  pas  do 
difflcultfi  dana  I'interpr^tation  ;  lea  Ira ia  privil6gi68  6tai^nt 
limitC-a  aux  fraia  dj|uno  action  npn  eonteatfie,  ot  il  aembh- 
Evident  que  cela  ne  donnait  paa  de  privilege  pour  lea  frai-* 
«fl  appol  et  au  ronaeil  priv6,  puiaque  Ton  reftiwiit  meme  ^ 
lea  fraia  de  contoatation  on  tour  do  prdmi^rw  instance. 

Maia  la  Ifigialatuw^a  amende  <!et  article  en  rotrauchant 
toua  leaSnota  ap^^a  oe«x  "  fraia  d'action."  88  Vict.  ch.  17, 

,^  Quel  eat  I'effet  de  cet  amendoment  'f  quelle  a  Wi'iii- 
tention  du  legialateur?  C'6tait  aans  doute- de  donner  ce 
que  I'article  original  refuaait.  c'est-A-dire,  de  donner  lea 
fraia  de  Taction  conteat6e ,  mdm^  avec  enquAte;  On  ne 
pent  paa  donner  une  autre  4nterpr6tation,  parce  que  le 
privilege  eatde  droit  strict,  il, eat  plutot  r6tr6(»i  q«'«endu. 
Si  le  IfcgiaUteur  eut  voulu  incliire  djina  ge  privilege  lea 
fraia  d'appel  et  du  cdnaeij  priv6,  il  eat^pria  la  peine  de  le  " 
mfentionner,  de  m6me  que  Yon  troupe  cette  mention  faite-i 
^— ^4^twa  artiolea  du  Code,  par  cxemple.  4any  rurtletr" 

Vol.  III.  Q.  C.  *  <  j^ 
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,  1^8  0.  B.  Om  dl|ii\B  les  ventes  d'immeubleg  on  donve  un 
privilegfe  pour  frais  sur  les  incidents  de  la  saitie  tant  en 
premiere  instftncequ'en  appel,  mais  lorsqn'il  s'agit  des 
frais  d  action  on  r6f^re  A  I'article  606  qui  ne  ftut  aucnne 
mention  des  frais  d'appel.      -- 

Danj  rarticle  784  on  faii[1a  distib^ion  sur  le  privilege 
des  fra:  s  en  premiere  instance,  ils  suiveht  le  m6me  rang 
que  1«  jugement ;  mais  Particle  ajoute  :  "  Les  frais  adju- 
"  ^6s'  en  appel  ne  sont  colloquys  que  suivant  la  date  du 
"  leur  <inregistrement." 

Dans  le  Code  Napoleon  art.  662  le  privilege  du  locateur 
•est  pr6r6r6  aux  fr^s  de  poursuite ;  c'6tait  ainfii  dans  la 
Goutunie  de  Paris,  dt  dans  notre  ancienne  jtinsprudeofce. 
Le  locsteur  faisait,un&  opposition  afin  de  r6cr6ance  pour 
.  obligor  le  saisi^sant  de  Itii  donner  caution  que  les  meu- 
bles  seraient  Vendus  k  un«tnontant  snffisant  pour  pay^|- 
le  loyeir.    Une  disposition  statntaire  a  changd  cela.  •  Ce- 
pendai^t  il  semble  <j[ue  c'est  contre  r6quit6  et  Tint^rfit 
commi]|n  d^s  cr€anci0rs  de  laisser  abstfrber  tout  le  mobi- 
lier  d'ltti  d^biteur  piar  des  frais  de  trois  ou  qnatre  tribu- 
naux,  qui  s'feldvent  assez  souvent  a  une  somme  conside- 
rable. , 
II  faut  done  limiter  le  privilege  des  frais  des  avocats 
"  distrayants  en  cette  pause  aux  frais  d'action  en  cour  8up6- 
rieure  et  aux  frais  de  saisie  et  vente.    L'interpr6tation 
que  cette  cour  adopte  unanimement  parait  bien  raison- 
nable ;  il  n'est  que  juste  que  le  privilege  de  frais  s'61e- 
vant  bien  souvent  comme  daks  le  cas  actuel  4  |2,000  et 
plus,  ne  vienne  pas  d^traire  le  privilege  du  locateur  et 
d'autres  cr6anciers.    Ceci  serait  cvntraire  aux  int6rdt9  des 
cr^anciers  en- g6n6ral  et  injuste.  '^        ' 

II  est  encore  du  aux, avocats  des 'intim6s  une  balance 
de  $96,88  qui  doit  leur  6tre  accord6edans  Pordre  de  distri- 
bution. 

Sur  la  question  des  frais  du  prfesent  lit^e  les  intim^s 
doivent  avoir  leurs  frais  en  cour  de  premiere  instance  sur 
la  contestt^ion  de  Tcy^dre  de  distribution  et  en  revision 
contr^  Jes  appelants,  mais  avec  les  frais  du  present  appel  - 
contre  les  intim^.  *  ' 
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The  judgment  of  tlie  Court  reads  as  follows:— 

"La  Opur,  etc 

"  Gonsid^rant  que  bien  que  les  deniers  qui  font  I'objet 
du  present  litige,  et  maintenant  en  voie  de  distribution, 
soient  le  produit  des  meubles  et  biens  particuliers  des 
nommds  Stewart  Munn  et  James  Lord,  pris  en  execution 
par  les  demandeurs  en  cette  cause,  John  Elliott  et  autres 
sur  les  dits  James  Lord,  Stewart  Munn  et  le  nomm6  John 
Magor,  marchands  associte  sous  le  nom  de  "  Lord,  Magor 
&  Munn,"  les  ddfendeurs  en  cette  cause,  ces  deniers  n'en 
sont  pas  moins  Soumis  au  privilege  accords  par  Tarticle 
1994  du  Code  Civil,  pour  les  frais  de  justice  dans  I'ordre 
prescrit  par  I'article  606  du  Code  do  Proc6dure  Civile,  et 
que  les  intimSs,  avbcats  et  procureurs  des  demandeurs, 
avaient  droit   suivant  le   paragraphe  8  du  dit  article 
^06  tel  qu'amend6  par  la  loi  38  Vict.  (Q.),  ch.  11,  sect.  2, 
'  d'etre  colloquys  pour  leurs  frais  d'action  de  pr6f6rence 
aux  appelants,  et  sans  i^afdaupriviUge^inroqu6  par  ces 
derniers  dims  leur  contestation  k  titre  de  locateurs  du  dit 
James  Lord,  sur  la  partte  des  deniers  pr6lev§s  en  cette 
c^use  provenant  de  la  vente  des  meubles  et  biens  parti- 
culiers du  m6me  James  Lord  ;  mais  que  ce  privilege  pour 
les  frais  ^e  justice  est  limit§,  dans  le  cas  de  distribution 
du  prdduit  des  meubles  ou  immeubl«8,  aux  frais  de  Tac- 
tion m6me  contest6e,  ainsi  qu'aux  frais  de  saisie  et  de 
vente,  mais  ne  s'6tend  pas  aux  frais  d'appel  et  dans  I'es- 
pAce  aux  frais  encourus  par  les  demandeurs  John  Elliott 
et  autres  sur  I'appel  interjet§,  par  les  d^ifendeurs  James 
Lord  et  autres,  non  plus  qu'aux  frais  de  I'appel  interjetfe 
par  les  dits  demandeurs  h  Sa  Majesty  en  son  Conseil 
Privfi,  et  partant  que  dans  le  jugement  dont  est  appel, 
savoirle  jugement  rendu  par  la  Oour  Sup6rieure  sidgeant 
en  rfivisipn  4  Montr6al,  le  30me  jour  de  septembre  1886, 
qui  a  maintenu  datns  son  entier  la  collocation  des  intim6s, 
il  y  aerreur, 

"^Benverse  le  dit  jugement  et  proc^dant  k  rendre  le 
jugement  que  ladite  Oour  deR6vi«ionaurait  da  rendre," 
maintient  la  collocation  des  intimds  jusqu'd  concurrence 
seulement  des  frais  de  I'action  en  cette  cause  en  Conr  de 
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premiere  instance,  savoity  de  la  ba-lance  due  snr  les  fVais 

tax6s  gnr  le  jagement  renctti  en  cette  cause  par  la  Gi>ur 

Sup^rieure  sifigeant  en 'pren^Rte  instance  le  21  mai  1^80, 

tel  que  confirm^  par  le  d6otet  de  Sh^Majes^  en  son  Oonseil 

Priv6  rendu  le  19  mars  1888.  savoir,  jusqn'iEk  concurrence 

de  lasomme  le  |96.88,'  balance  des  ^Its  frais  d'act^on,  et 

rejette  la  dite  cofllocation  quant  auysarf^us,  savoir,  quant 

aux  frais  sur  I'appel  interjet4  deva'nt  cette  Gour  par  les 

dits  d6fendeurs  James  Lord  et  autres,  et  sur  I'appel  des  ' 

dits  demandeurs,  John  Elliott  et  autres,  au  Oonseil  Priv6; 

.  "Et  la  Oour  condamne  les  appelants  4  payer  aux  in- 

tim^s  les  frais  encourus  en  Cbur  de  premiere  instance  ei 

en  revision,  et  les  intimds  4  payer  aux  appelants  le&lfals 

stir  le  present  appel."  I;, />  4    ,  ^^%-i 

'      ,         r     •'       •       *  Judgment  reyersed. 

Kerr,  Carter  S^  Goldstein,  attorneys  for  appellant^ 

Dunlop,  Lyman  Sjc  Macpherson,  attorneys  for  respondents. 

-(J.  K.)_     ■      ;      -r  V    ;::- 
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.  ,  -^  ""^Iff^fVember  ^2,  1881 

Coram  Dorion,  okl^.iihtogiER.  Crobs.  Cht/rch,  .TJ. 

JOHN  H^LEN, 

(Mdinfiff' in  CoiJrf  below), 
J        \  V  /  Appeijant; 

■  AND   '  , 

THE  MERGHANTS  MARINE  INSUjiANOE  CO. 

*   /  {Defendant  in  Court  below), 

■^  /  Respondent. 

Insurance,  Marine-r-Gondition  of  Policy — Prescription — C.  C. 
21 84 — Prosecution  of  Claim. 

Held  : — I.  That  a  condition  in  a  policy  of  insnrance, "  that  all  claims  uq. 
"  der  this  policy  shall  be  void  unless  prosecuted  within  one  year  from 
"  the  date  of  loss,"  is  a  valid  condition,  and  the  non-observance  there- 
of defcfats  the  remedy  of  the  insured.  Such  condition  is  not  a  renun- 
ciation of  prescription  by  anticipation  within  the  meaning  of  C.  G. 
2184.    .       ;  " 

2.  That  coriestioodence  between  the  insured,  or  persons  daiming  to  re- 
present hilD,  and  the'insuter  on  the  subject  of  a  loss,  without  any 
admission  of  liability  ori  the  part  of  th$  insurer,  ii^  not  a  "prosecu- 
tion "  of  the  claim  by  the  insured,  within  the  meaning  of  the  above 
conditio^         ■    '■-         /  /  ;.— - 

The  alleged  ruling  in  Anch<ir  Marine  Int.  C^.  &  Atten,  13  Q.  L.  B.  4'(that 
such  condition  is  invalid)  questioned  and  debied.  < 

/  '         '     .  .      /  ■ '      .         ■ 

The  a|)peal  was/lrom  a  judgment  (^f  the  Superidr  Coart 

(Jett£, /J.)  October  31,  ISSS^  dismisiimg,  appelli^t's  action 

with  c^stB.  /  "   ■ !  -    ~ -  7- 

The  judgment  of  the  Goiin  below  yrw  in  t^e  following 
terms : — 
"  LaGonr,  etc....  . 

"  Attenda  que  le  29  octobre  1877,  la  GoJaapagnie  d6fen- 
dereBBeja  assure  pour  la  somme;  de  $6,000  et  le  terme 
d'lme  apn§e,  la  Barque  "  Water^,"  appartenant  an  de- 
mandenr  contre  les  dangers  de  la  navigation,  qjtie  la  dite 
Barqneja  6t§  perdu^  en  mer  vers  le  28^i^vrier  1878,  qu'il 
en  a  6t^  fait  abandon  k  la  d^fenderesse  le  6  juin  suivant, 
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et  que  le  demandenr  se  ponrvoit  maintenant  en  rec<myre-< 
ment  de  I'a  somme  asMtr^e  ; 

"  Attendn  qne  la  Gompagnie  d^fenderesse  conteste  cette 
demande,  disant: —  * 

lo.  Qu'il  est  stipaU  aa  contrat  invoqnd  par  le  deman- 
deur  que  toute  reclamation  contre  la  d^fenderesse  en  cas 
de  sinistre,  sera  nom-recevafole  si  elle  n'est  faite  dans  les 
douze  mois  aprds  la  perte  du  navire  assure,  et  que  Faction 
du  demandeur  n'ayant  6t6  prise  que  le  8  avril  1880,  c'est- 
d-dire  plus  de  deux  ans  aprts  la  perte.-  du  navire^  la  de- 
•  mandeyne  pent  6tre  re^ue. 

2o.  Que  le  demandeur  a  frauduleusement  fait>  assurer 
son  dit  navire  par  la  d^fenderesse  et  d'autres  compagnies 
pour  des  sommes  d^passant  de  Jbeaucoup  sa  Valeur  et  que 
par  suite  le  contrat  qu'il  a  obtenu  de  1^  d^fenderesse  doit 
dtre  annuli§.        ' 

"  Attendu  que  sans  I'avoir  sp^cialement  alUgn6,  le  de- 
mandeur a  n^anmoins  tent6  de  prouver  que  lad^fenderesse 
avait  reuonc6  au  benefice  de  la  prescription  stipul6e  an 
contrat  entre  les  parties,  mtds  qu'il  a  compldtement  failli 
de  faire  telle  preuve  ;  , » 

"  Consid6rant  que  la  stipulation  ins^r^e  i^u  contrat  en- 
tre le  demandeur  et  la  Gompagnie  d^fenderesse  au  siujet 
de  la  dite  prescription  conventionnelle  de  Taction,  est 
dans  les  termes  les  plus  absolus,  le'dit  contrat  s'exprimant 
comme  suit : 

•  That  all  claims  un^er  this  policy  shall  be  void,  unless 
'  prosecuted  within  one  year  from  the  dat«  of  loss.' 

**  Gonsid6rant  qu'en  I'absence  de  toute  preuve  de  faits 
indiquant  de  la  part  de  la  Gompagnie  d^fenderesse,  soit 
un  consentement  tacite  a  reconnaitre  la  demande  nonob- 
stant  I'^coulement  du  d^lai,  soit  I'intention  de  retarder 
frauduleusement  le  demandeur  dans  la  poursuite  de  son 
droit,  afin  de  profifer  injustement  ensuite  de  I'^coulement 
du  terme  fix6,  la  stipulation  invoqu6e  par  la  d^fenderesse 
4oit  avoir  son  plein  et  entier  effet ; 

"  Gonsiddrant  en  consequence  que  la  demande  a  ^td 
port^e  tardivement  et  qu'aux  termes  du  contrat  entre  les 
parties,  elle  est  non  recevable ; 
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"  Maintient  la  pretaiere  exception  de  la  difenderesse  et 
renvoie  la  dite  action  du  demandear  avee  dSpens  distraite 
etc."       .  ^  , 

Sept.  16,  ISSt.J  > 

.    W.  F. Ritchie,  for  the  appellant :—       , 

Appellant  submits  that  the  judgment  was  erroneous. 
It  will  ,be  manifest  on  looking  over  the  corresponden(;e 
extending  over  a  long  period  which  took  place  between 
the  respondents  and  parties  acting  for  the  appellant,  that 
the  suit  was  delayed  by  him  under  the  belief,  (encouraged 
by  the  letters  and  actions  of  the  Oompany,  respondents, 
they  never^aving  refused  to  pay  the  claim),  that  the  loss 
under  the  iwlicy  would  be  paid  and  that  the  Company  in 
urging  tU  grounds  they  did  successfully,  pleaded  in  ef- 
fect theiyown  misdeeds  and  by  their  actions  waived  the 
prescription  of  a  year  as  stipulated  in  the  policy,  suppos- 
ing suqh  to  be  valid,  which  appellant  denies.  Appellant 
also  submits  that  the  condition,  binding  him  to  institute 
proceedings  within  a  year  is  not  valid,  not  being  men- 
tKHiied  in  the  binding  application  for  ^insurance  (No.  11  of 
^.Jtecord)  which  is  the  contract  between  the ,  parties  and 
being  contrary^  to  the  terms  of  Art.  2184  of  the  Civil 
Code:  "Prescription  cannot  be  renounced  by  anticipa- 
"  tioji.  That  acquired  may  be  renounced  and  so  may  also 
"  the  benefit  of  any  time  elapse^  by  which  prescription 
"  is  beguri/^ 

It  being  a  matter  of  public  order,  that  under  given  con- 
,  ditions,  people  are  entitled  to  a  decision  of"  their  differen- 
ces by  the  Courts,  and  it  is  evident,  that  if  pl-escription 
cannot  be  renounced  by  anticipation,  much  less  can  a  new 
one  be  created  by  anticipation  which  is  the  effect  of  the 
clause  above  refen-ed  to.  <,/        i-—  ^ 

Anchor  Marine  Ins.  Co.  Sr  Allen,  13  Q.  L.  R.  4t^was  re- 
lied upon.  ; 

J.  G.Hatton,  Q.C.,  for  respondent  :— 

An  attempt  was  made  to  prove  that  the  claim  had  been 
"  prosecuted  "  within  the  year,  by  reason  of  certain  cor? 
respondence,  between  the  respondents  and  certain  Banks, 
and  persons  claiming  to  be  entitled  to  the  amount  of  ih- 
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^IJ^    surance  now  souffht  to  be  recovered  by  the  appellant.    H 
aT     w  absurd  to  say  that  such  letters  were  a  "  prosecuti^" 
1m.  Co.  of  the  claim  within  the  meaning  of  the  condition.    EveiK 
the  quality  i^ld  rights  of  the  persons  claiming  were  un- 
known to  the  respondents.    They  exhibited  bo,  title  or 
evidence  of  right  to  the  amount  insured,  and  were  conti- 
nually asked  to  produce  their  proof    The  condition  is 
explicit,  and  the  action  not  having  been  brought  withinv^ 
a  year  after  the  date  of  loss  was  absolutely  prescribed 
befdre  the  date  of  its  institution.    The  learned  counsel 
"  cited  Cornell  v.  Liverpool  8c  Ltmdotf  Ins.  Co.,  14  L.  C.  J.  266, 
where  the  validity  of  such  a  copdition  was  «'xpressly  af- 
firm^ed  by  this  Court.   Also  Amslrong  y.  Northern  Ins.  Co., 
'  4  Leg.  News,  11  \  mi  v.  Hartford  .In ».  Co.;  1  Leg.  Newsj 
100;   Romteuv  v.  Royal  Ins.Vo.,  H,  L.  R.,   1  S.  0.  395; 
Whifte  V.  Weafern  Ins.  Co.,  22  L.  0.  J.  215  ;  Browning  v. 
Provincial  Ins.  Co.,  L.  R.,  5  P.wD.  274.    The  following  On- 
tario decisions  were  also  referred  to  .-rLampkin  y.  Western 
Ass.  Co.^  18  Q.  B.  28*7 ;  Hiekey  v.  AncfA^r  Ass.  Co.,  18  Q.  B. 
488 ;  Davis  v.  Canaf/n  Farmers  Mutual  tps.  Co\,  Q.  B.  1876  ; 
Brady  v.  Western  Ins.  Co.,  11  C.  P.  697  ;  Provincial  Ins.  Co. 
V.  jEtna  Ins.  Co.,  16  Q.  B.  135  ;  Tallman  v.  Mnfval  Fire  ins 
Co.,  16  Q.  B.  1000. 

J  As  to  the  French  law,  reference  was  made  to  Laurent, 
vol.  ^2,  §  184,  p.  191 ;  Poujet,  Diet,  des  Assurances,  tome 
1 ;  Pothier,  vol  1,  p.  340  ;  Merlin,  Rep.  vo.  Pi-escription, 
etc. 

.    English  and  United  States  decisions  were  cited  in  the, 
same  sensH. 

Nov.  22,  1887.]         *,  f   "  ' 

Cross,  J.  Jfor  the  Cdtirt)  :— 

This  action  was  brought  by  the  appellant,  claiming 
from' the  respondent  $5,000,  amount  of  insurance  effected 
on  the  ship  or  barquer  called  the  '  Waterloo,"  the  property 
of  the  appellant,  by  a  policy  of  insurance  dated  at  Mont- 
.  real, '29th  October,  1877,  whereby  the  vessel  was  insured 
for  one  year  dating  from  25th  October,  1877,  to  26th  Oc- 
tobe!r,  1878,  to ''cover  said  vessel  employed  in  general 
trading,  to  start  on  a  voyage  from  Quebec  to  Liverpool, 
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on  the  26th  October,  ISII.  The  veasel  was  valued  al 
$86,000,  and  the  risks  assumed  were  the  usual  marine  aji«i 
risks.  The  vessel  left  Quebec  about  th«,  appointed  time,  m.';C»o. 
but  nev^r  reached  Liverpool,  being,  according  to  the  alle- 
gations of  appellant's  declaration,  -wholly  lost  about  28th 
February,  1878,  at  which  date  the  proof 'Shows  that  the 
vessel  was  posted  at  Lloyd's  as  lost ;  from  which  date, 
according  to  custom,  losses  would  be  payable.  He  fur- 
ther alleges  that  about  the  6tt  June,  1818,  having  aban- 
doned all  hopes  of  the  vessel's  safety,  he  made  an  aban- 
donment of  it  to  the  respondents. 

The  insurance  Company  respondents  made  various 
pleas  to  the  action,  all  of  which  save  perhaps  two,  being 
unsupported  by  evidence,  may  be  left  out  of  account  in 

the  reasons  for  the  judgment  we  are  called  upon  to  render 
These  two  reasons  are.  First,  the  non-payment  of  the  pre- 
mium for   which    a  note  appears  to  have   been  given 
Even  this  we  find  it  unnecessary  to  consider,  the  case 
turning  as  we  view  it  on  the  second  of  these  reasons  viz 
That  the  action  was  not  brought  within  the  time  limited 
by  a  condition  in  the  policy-of  insurance,  the  objection 
.     being  formally  taken  in  the  respondents'  plea.  It  appears 
that  the  action  was  instituted  on  the  8th  of  April  1880, 
and  the  only  c.laim  made  by  appellant  was  dated  24th 
l^ebruary.  18t9,  and  seems  not  to  have  been  delivered  to 
respondents  until  nearly  a  month  later.    The  condition 
.  m  the  policy  which  respondents  rely  upon  and  plead        , 
y^reads  as  follows :  "  It  is  also  agreed  that  all  claims  under 
the  policy  shall  be  void  unless  prosecuted  ^thin  one 

year  from  the  date  of  loss,  and  in  case  the  note  or  oblig. 

.      ation  given  for  the  premium  herefor  be  not  paid  at-ma- 

I'  tunty  the  full  amount  of  the  premium  shall  be  consi- 

dered  as  earned,  and  this  policy  become  void  while  the 
"  said  uote  or  obligation  remains  ove^d^e  and  unpaid  " 

This  raises  the  delicate  question  as  to  whether  sdch  a 
condition,  requiring  the  prosecution  or  bringing  of  an  ac-.  '- 

tion  withm  the  year  from  the  date  of  ihe  losi  as  a  conditio^ 
of  the  right  to  recover,  is  a  valid  condition,  the  non-obserV- 
ance  of  which  defeats,  the  appellant's  rein«r 
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^-       in  view  of  Article  2184  of  the  Civil  Code,  declaring  that 
'^'l*"       prescription  cannot  be  renounced  by  anticipation.  Thia  is 
?iS.o*  a  question  on  which  authorities  are  not  uniform:    The 
appellant  has  cited  a  number  of  decisions,  chiefly  from 
re^rts  of  cases  tried  in  the  State  of  Indiana,  which  would 
seem  to  favor  his  view  that  such  a  condition  is  invalid ; 
also  the  case  of  the  Anchor  Marine  Insurance  Co.  &  Allen, 
decided  by  this  court,  reported  in  18  Q.  <L.  U.  p.  4,  in 
which  the  expressions  used  by  the  learned  judge  who 
rendered  the  judgment  imply  that  he  gave  his  sanction 
to  that  principle.    But  this  was  certainly  not  the  opinion 
of  some  others  of  the  members  of  the  Oourt.    There  were 
other  reasons  for  basing  the  judgment  in  that  case.    For 
one,  I  did  not  consider  that  the  case  was  governed  by  this 
consideration,  an^d  am  convinced  that  the  condition  in 
question  is  valid ;  and  so  it  has  been  held  byHi  great  ma- 
jority of  the  decisions  on  this  point  in  the  United  States  ; 
as  also  in  our  own  courts,  notably  in  the  case  of  Cornell 
V.  lAverpool  Sr  London  Fire  Inswranfifs  Co.,  14  L.  0.  J.  p.  266  ; 
also  in  the  Provincial  Ins.  Co.  v.  3%«  jElna  Ins.  Co.,  Itf  U.O. 
Q.  B.,  p.  186.    Also,  what  ii^mttre  important  for  the  pre- 
sent case,  a  host  6f  French  authorities,  both  ancient  and 
modem,  have  been  cited  by  the  counsel  for  the  respon- 
dent, the  latter  under  a  system  of  law  having  in  force  the 
same  rule  as  ours  in  regard  to  th^  non-renunciation  of 
prescription.    In  fact,  I  do  not  think  it  is,  properly  speak- 
ing, a  pre8|cri|>tion.  >  It  is  important  in  dealing  with  such 
aleatory  contracts  that  insurers  should  at  all  times  be  able 
to  ascertain  as  nearly  as  possible  the  extent  of  their  liabi- 
lity.   Hence  it  is  reasonable  for  them  to  stipulate  that  in 
case  of  a  loss  they  will  be  willing  to  pay  an  indemnity, 
provided  it  is  claimed,  and  only  in  case  it' is  claimed, 
within  a  specified  time.    The  judgment  maintaining  the 
validity  of  the  condition  in  question  will  be  confirmed. 

Judgment  confirmed. 
•  IT.  F.  jRt/cftte,  attorney  for  Appellant. 
J.  C.  Hatton,  Q.C.,  attorney  for  Respottd'enls. 
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November  22,  1887. 

Cor«wi  DoRiON.  0.  J.,  TWBIBR,  ORoes  and  Ohuboh,  JJ. 

JAMES  ROSS, 

{Ptaintiff  in  the  Court  below), 

APPEIiLANT; 
AND 

/  < 

DUNCAN  PAUL  kt  al, 

{DtfendantB  m  the  Court  below), 

Respondbnts. 

Imputation  of  payment— Note  given  as  fraudutmt  preference- 
Knowledge  by  trustee. 

Where  J.  R.,  inutee  to  an  inaolvent  eaiate..r8  member  of  »  Ann  boldlnir 
ln«olvenl's  note  given  it  in  illegal  preference,  and  whew,  the  pur- 
chaaer^  of  the  estate  having  appointed  the  insolvent  their  agent  for  the 
purpoae  of  realising  ita  assets,  the  latter  pays  the  proceeds  to  J.R.:- 

Hau)  !-0n  suit  brought  by  trustee  i»  qmhU  against  pnrchaaera  for  bil- 
aace  of  price,  that  the  moneys  so  paid  wiH  be  Imputed  on  account  of 
the  debt, due  trustee  by  purchasera; 

2.-1Jiat  the  kirowledge  by  J .  R.  of  the  illegal  preference,  which  came 
to  him  as  a  member  of  the  firm,  Is  a  knowledge  by  him  In  his  caoa. 
city  of  trustee.  •^ 

.     The  appeal  was  taken  from  the  following  judgment  of 
the  Superior  Court,  sitting  in  Review  (Johnson,  ToRt- 
RANOK  and  Loranokr,  JJ.)  at  Montreal,  on  the  30th  June-^ 
1886 :—  r 

"  The  Court  here,  sitting  as  Court  of  Review,  having 
heard  the  parties  by  their  respective  counsel  upon, the 
judgment  rendered  in  the  Superior  Court,  in  and  for  the 
D/strict  of  Montreal,  on  the  21st  of  January,  1886,  etc. : 

"  Seeing  the  Consent  that  the  contestation  between  the 
parties  was  limited  to  four  jtems  of  |1,100,  $100.  171  60 
and  1144;  '  '   '     '    ' 

"  Considenng  that  the  only  sum  that  defendants  should 
offset  against  plaintiff's  demand  is  the  said  sum  of  $1,100, 
less  126.08,  viz. :  the  (balance  of  $1,078.67 ; 
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"  Conaiderinff  that  Raid  inm  of  H.OTS.aT,  with  interoiit 
^Irom  the  16th  of  February,  18H4,  namely.  $16.10.  ttiakinR 
a  total  Bum  of  H.fljBO.tr Should  be  *omp«niiat.^d  according, 
to  it*  Bufficioncyl  against  tlte  plaintiff'a  demand  'for 
#1,668.70,  and  naid  demihd  in  h»r«by  roduoed  to  the  Hum 
of  1678.98  ;  ' 

'•  Conaidering  that  th«re  in  error  in  the  said  judgment 
of  date  8l8t  January  \M\itro  fanio ;  Doth,  revising  said 
judgment,  reverse  the  same,  and  pro<;eeding  to^render  th»' 
judgment  that  ought  to  have  been  rendeivklb.  the  pror 
mines,  doth  condemn  the  defendants  jointly  «^sevt»rally 
to  pay  to  the  plaintiff  the  said  sum  of  ♦d7«9»,' currency, 
balance  in  principal  and  costs  of  protest  dtfe  .upon  the 
promissory  note  dated  Montreal,  the  14th  day  of  May, 
1888,  made  and  signed  by  the  defendant  Duncan  Paul, 
payable  twelve  months  after  date  to  the  order  of  the  de- 
fendant Hepry  Dixon,  at  the  Exchange  Bank  of  Canada,  in 
Montreal,  for  yalue  received,  andM'the  said  Henry  Dixon 
endorsed  and  delivered  to  the  pMiitlff,  with  interest  on 
=^  the  said  sum  of  $678.98  froW  the  17th  day  of  May,  1884, 
date  of  maturity  of  th?  said  note,  and  with  .  osts  in  the 
said  Superior  Court,  agaiuHt  the  said  dejijgdants  in  favor 
of  the  said  plaintiff;  and  with  costs  ofthis  Court  of  Re-" 
view  against  said  plaintiff"  in  favor  of  defendants.'" 
Torrance,  J.  (in  Review)  :— 

The  action  is  to  recover  $1,666.67,  amount  of  promissory 
note.  The  plea  is  one  of  compensation  by  a  muchilai^er  ' 
amount,  according  to  defendant's  exhibit  No.  1.  Plaintiff 
answered  the  plea  by  saying  that  he  held  the  note  as 
trustee  of  the  estate  of  Alexander  Paul,  and  that  ike  note 
was  the  property  of  the  creditors  of  Alexander  Paul. 

The  evidence  abundantly  shews  that  James  Ross  re- 
ceived $1,100,  proceeds  of  the  Campbell  and  Dixsou 
notes  for  the  defendants,  and  $8,626  paid  to  plaintiff  on 
behalf  of  defendants  by  The  Commercial  Insurance  Com- 
pany I  do  not  see  ho^'  the  status  of  James  Ross  as 
trustee  can  be  separated  here  from  his  status  as  an  indi- 
vidual. .-The  equities  are  altogether  against  plaintifi^'s 
I  PTetep^i<^.   T^e  amounts  mentioned  above  of  $1,100  and 
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18.626  »rti  f»r  more  than  lafflcient  to  extingniah  plaintiff's 
claim.  V 

But  the  admisMioAi  of  th«  partiea  limits  the  contest  to 
foar  items : — 

1.  Proceeds  of  Oampbeil  and  Dixon  notes, 

2.  Amount  paid  J.  Y,  Gilraour  &  Co.,  -    - 
8.  Oharges  by  plaintiti;    - 
4.     ■  do  do         •    • 


\ 


•1,100 

71 

100 

144 


•1,416 
I  would  makfi  no  dilficulty  about  allowing  the  items 
IIOO  and  ^144  to  plaintiff,  or  $11  the  payment  to  J.  Y. 
Gilmour  &  Co.  Therefore,  •l.JOO,  less  •26.88,  or  1,01S.11 
are  allowed  in  deduction  of  plaintiff's  demand  for  •1,666.67, 
whicl^  is  thereby  reduced  to  •692.90.  j 


■^  "> 


The  following  is  the  judgment  of  the  Superior  Court  at 
Montreal,  (Doherty,  J.)  rendered  on  the  181st  January, 
18S6,  which  was  reversed  by  the  judgment  appealed 
from : —  * 

"The  Court,  etc 

"  Considering  that  plaintiff  hath  proved  the  material 
allegations  of  his  declaration  and  special  answer,  and  that 
defendants  have  failed  to  prove  and  establish  their  pleas 
of  compensation,  and  more  particularly  that  plaintiff's 
(slaim  on  the  note  sued  on  as  being  the  property  of  the 
creditors  of  the  insolvent  Alexander  Paul  can  be  com- 
pensated by  any  amount  that  might  be  due  by  plaintiff 
personally  or  by  the  firm  of  which  he  is  or  was  a  member^ 
and  that  the  pretensions  of  defendants  to  that  effect  are 
unfctmded,  dismissing  said  pleas  of  compensation,  doth  #* 
a^udge  and  condemn  the  defendants,  jointly  and  sever- 
ally, to  pay  and  satisfy  to  plaintiff  the  sum  of  •1,668.70 
currency,  to  wit,  the  sum  of  •1,666.67,  amount  of  a  promis- 
sory note,  dated  Montreal,  the  14th  of  May  1888,  made 
and  signed  by  said  defendant,  Dunc^  Paul,  payable 
twelve  months  after  date  to  the  ordei^  of  the  other  defen- 
dant  Henry  niion,  at  thfl  Kxchangc  Bank  of  Canftda>  in 
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M<intr«»I.  for  nine  rrfl«iv«d,  and  by  th«  Mid  Honry  Diton 
endorii4.d  and  d«liv.^r«I  to  Maid  pUintitt'-a;id  the  ■am  of 
•2.0«  torihe  <'oat  of  prott'at  of  th«  iiaid  noU>n  ;  with'»iit«r..«t 
on  $\fim.ei,  from  th«  17th  of  May,  IHH4.  date  of  Miid  pro- 
teat,  and  01^12.08  from  th«^  third  day  of  June.  1884.  day 
of  aeryi«Miofpr6«eaa.  uAtil  paid,  and  loata  of  auit  diUraitn 
etc." 

Sept.  20,  1887.)  ' 

V  /.  /».  Oooke,  for  th»  appellant 

N.  W.  TnmhfAmt;  for  the  ronpoiident. 
Tkshier,  hv^ 


I>»  pr^B^nt  appel  porte  anr  une  question  d'imputation 
de  paiement.  En  186;].  Alexander  Paul  devint  inaolvable, 
at  I'appelant  Jamei.  Rosa,  un  dea  membrea  de  la  soci«|6 
James  Ross  &  Co.,  fut  nomm6  syndic  ou  rurateur  4  la 
Mlite.  En  cette  quality  il  vendit  aux  intimfis '  Duncan 
Paul  et  Dixon  tons  les  biens  de  la  failfite  pour  le  prix  de 
Ifi.OOO,  pour  lequel  il  re^sut  trois  billets  promissoirea.  L'ac- 
tion  de  i'appelant  ftit  prise  pour  le  recouvrement  dumon- 
tant  du  dernier  de  ces  billets.  La  dfcfense  alUgue  que 
Ross  a  d6jA  re^u  un  montant  sufiisant  pour  le  paiement 
de  ce  biUet,  c'est-A-dire,  un  montant  qu'il  aurait  re9u  de 
Alexander  Paul,  et  qu'il  aurait  imput6  sur  une  pr6tendne 
dette  de  11,100  pour  laquelle  celui-ci  avait  consent!  son 
,  bilkJt  promissoire  en  favour  de  Jamel  Ross  &  Oie.,  alio 
de  garantir  4  cette  soci6t6  une-prtfference  sur  ses  autres 
crAanciers.  Oe  sont  ces  $1,100  qui  font^la  difficuttft  ei'* 
cette  cause. 

James  Ross  vis-d-vis  de  Alexand^  Paul  avait  deux  qua- 
ht68.  II  6tait  curateur  de  la  faillite,  el,  comme  associ6  de 
James  Ross  &  Oie.,  il  6tait  son  crfeancier.  En  ses  diffferentes 
qnalit6s  il  s'est  fait  payer  plusieurs  sommes  d'argent.  II 
retient  fl.lOO  du  paiement  du  troisiime  billet  des  intim^s, 
et  I'applique  an  paiement  du  billet  consent!  par  Alexander 
Paul  en  faveur  de  James  Ross  &  Oie.,  pour  donner  4  ceux- 
ci,  disent  les  intim^s.  une  prfiftrence  secrete  et  illfigale. 
Mais  pour  ditmire  I'effet  de  ce  billet  de  11,100  entre  1^^ 
mains  de  I'appelant,  il  faut  prouver  qu'il  y  avait  fraude 
4  la  oonnaissance  de  I'appelant.    Apr^s  I'aoliat  dea  bieiis 
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d«  U  r»iUit«  par  !«•  intimAa,  lo  failli  Alex»nd«r  Paul.  «n 
rut  mis  en  poMUMion  par  l«a  achet«ara  pour  <m  r«Aliii«r 
le  prcKluit  par  U  v«nt«  II  «tait  l'ag«nt  daa  intim«a  ioum 
un  maudat  »piti.i»\,  «t  largant  quil  re^iut  d«  cette  admi- 
uiatratioD  apjmrtwnait  aiM  intim^a,  et  <;«  an  an  de  lap- 
pelant  CeluM  aarait  bi«n  qu'Al.«iand«r  Paul  nVjtait 
PMAUtoriaA  A  pay«r  avoi;  |«h  d<>ni«^d««  Duncan  Paul  uum 
dott*.  qu.«  CO  dornior  ne  dovait  paa  «t  n'avait  anoun  intA- 
r«t  k  payor.  Sou*  coa  cir<;on«tan«oa  la  Oour  croit  qu..  U 
Our  de  K6viaion  a  pria  U>  houn  It-gal  dua  t'aiU  do  la  cauHo, 
et  que  aon  jugemont  n.'  <rondamnant  lea  inUm6a  qu'en  la 
«omm«  do  167898  doit  «tr«  maintonii; 

Judgment  confirmed. 
.    Oooke  Sr  Brooke,  attorneyi  for  appellant. 

Thmkolme,  Thjflor,  Dick$oft  ^  Buchmt,  fk^ey»  for  wa 
pondentt.  '^    . 

(H.  J.  K.) 
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22  novembre  1887. 

Coram  TssgisB,  Obosh,  Baby,  (^hubch.  JJ.,  ei 
DOHERTY,  A.  J.  I 

EDOUABD  L.  DEBELLEFipUILLE, 

(CoHteMtant  en  Com  In/Mfure), 
'  ^ .  .Appelant;  ■ 

CHARLES  DESMARTEAU,  ds^UAL., 
»  ,     •  (lUpondant  en  Oour  Infirieute), 

V  V  iNTlMi. 

Prifdrenee  entre  eriancims  priviUgHt. 

JBoi:-Que  le  locatenr  qni  a  saiai  doit  «ti«  pay«  rar  ie  prodaitdela 

wnte  dM  effeta  garaiMant  lea  lieux  louAi  par  pi^fgnnoe  aux  fraia 

d'adminiatratioii,etc.,  encounis  par  le  euratoar  nonom^  Ala  ceaaion 

!;       faite  par  le  locaUire  anbadquomment  A  la  8ai»ie-ga«erie.  A  I'excepMon 

dea  fraia  poor  la  conaervation  et  la  vente  de  o^  effeia. 

Oette  oanae  fat  d6cid6e  A  Montr6al  par  la  Oour  Snp^ 
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804         \  MONTBRAL  LAW  REPORTS. 

""•       rieuTe  (H)TASOHERKAtr^  J.),  le  20  Janvier  llB86,  dont  le 
^  "•*'•"'"•  jngement  est  rapportfi  M.  L  R.,  2  S.  C.  180.    Ce  juge- 
m*  MO.  jjig^j.  jg  jj^  Gour  de  premiere  instance,  maintenant  la  con- 
testation, fut  infinn6  par  la  Cour  de  Revision  (Dohs&ty 
et  JettI,  JJ,  et  CiMdN,  J.,  rfiss.),  le  12  juin  1886. 
Voici  le  tezte  de  ce  dernier  jugement : —  ^x 

"La,Cour,  Btc...... 
"Oonsid^rant  qn'en  principe,  le  privilege  des  frais  de' 
— -  ^  ^  .  justice  et  4.6  ceax  faits  dans  Tint^rdt  commnn  des  crSan- 
ciers,  est  supSrieur  a  tons  antres^  et  sp^cialement  4  celui 
du  locatenr ;  ^  *  t' 

"Gonsid^rant  que  dans  le  cas  d'nn  cbmmer9ant  <]fai  a 

ce8s6  ses  p^ements,  la  loi  permet  de  confier  radministra- 

tion  de  sed  biens  k  un  curateur  qui  en  prend  possession 

et  les  realise  dans  I'int^rM  commun  ;       x* 

.  ;#        "  Consid6rant  que  les  d^penses,  faites  pour  I'organisa- 

tion  de  cette  administration  sp^ciale  des  biens  4'tin  com- 

mer9ant,  entrent  n^essairement  dans   la  cat6gorie  des 

\  frais  de  justice,  surtout  lorsqu'elles  se  rapportent  4  des 

procMures  ordonnSes  par  la  loi  mdme ;  t-        . 

"  Vu  les  articles  1994  et  1996  du  Code  Civil  9t  les  arti- 

cles  768  et  suivants  du  Code  de  Prodgdnie  Civile : 

"  Consid^rant  que,  dans  I'espece,  les  frais  suivants  men- 
tio!nn6s  au  bordereau  de  collocation  que  conteste  le  iQca* 
.■  teur,  savoir :  ■■  ;>  ^ :  ''^-      :':^  '[■^  ■ '  '*" 

lo.  La  sommer  de  $68.38,  chiffre  du  premier  item  du 
'■■'-■'■        bordereau,  pour  frais  et  d^bours^s  du  curateur  sur  I'an- 
nonce  de  sa  nomination,  la  vente  du  cheval  et  I'ttvis  du 
dividende  et  autres  procedures  incidentes; 

2o.  La  somme  de  |4l.65,  chiffre/du  trp^sieme  item  du 

bordereau,  pour  frais  sut  la  de^ande  de  ci^ion,  la  reunion 

des  crSanciers,  la  nominatipn  du  gardien  provisoire  et 

celle  du  curateiiT ; 

,  8o.  La  somme  de  $61.97,  chifire  du  quatrieme  item  du 

^  —     -    bordereau  6taait  les  frais  du  gardien  provisoire  rdiiative- 

ment  aux  marchandises.du  failli^4  Tinventaire  et  garde 

d'icelles,  4  I'envoi  d'un  Hat  d'affaires  4  chaque  cr6jEmcier 

"  I, ,  fit  jf^utrfiiB  incidents  ■ 


iio.  Bofin,  la  somme  de  $20.10  6tant  (moins  $7.65)  le 


I- 


i*  ^  -w^ 


m 


•€. 


r^' ,',>:jsti . 


<x)TmT  OF  queen's  benoh. 


8or 


■r1 


.DetmirtiMiii. 


cinqniime  item  dn  dit  bordereau,  pour  ftais  de  saisie  par       "■'■    ' 
le  crfeancier  Mdnard,  du  qheval  dU  failli,  avanWa  cession  ^  "•'){'•"'"• 
de^ce  dernier  et  avant  la  saisie-gagerie  dn  Iboateur; 
*    Sont  deei|.  frais  pour   Tayantage  commnn,  n^cesftaires 
i*nr  I'organisation  spfeciale  de  la  faillite  du  d6biteur  et 
,1a  rdalisation  de  see  biens  d'aprds  le  mode  pr6yn  par  les 
dispositions  nonvelles  du  Code  de  Proc6dur^  Civile ;  Que 
ces  frais  dtaient  autoris^s  par  les  articles  *!JiS,  110, 112  et 
112a  du  dit  Code  et  qu'ils  out  6t§  spficialefaient  utiles  au 
'    locateur  qui  n'ayait  rien  saisides  biens  ^j  effets  ainsi 
r§alis6s  par  le  curateur  ;*  •     I       * 

-  "  Consid^rant  que  les  divers  items  de  frais  susmention- 
1^  sont  justifies  par  des  m^moires  taz6s  et  paf  la  preuve 
faite  au  dossier;  qu'ils  s'^ldvent  r6unis  d  la  somme  tbtale 
"  de  1192.05  et  que  le  curate,ur  a,  pour  cette  dite  somme, 
'  aprds  contribution  proportionnelledes  autres  biens  de  la 
iaillitei  nn  droit  de  pr6f(§rence  ant'drieur  4  celui  du  con- 
testant sur  le  produit  ^es  biens  affect^s  4  son  privilege  de 
locateur; 

"  Consid^rant  «fn  consequence  que  I'ofifre  du  dit  contes- 
tant de  contribuer  aU  paiement  des  frai^  de  liquidation . 
jusqu'4  concurrence  de  $25.50  6tait  inacceptable  et  que  la 
CouT  de  premidre  instance  a  err6  en  la  declarant  valable 
et  suffisante; 

"jConsid^rant,  n^anmoins,  que  le  curateur  ne  pent  r6- 
clamer  un  droit  de'pr6f(§rence  sur  les  biens  soumis  au 
privilege  du  contestant  pour  la  balance  des  frais  men- 
tionn^s  an- bordereau,  savoir:  ♦28.ir5; 

"  R6forniant  le  jugement  de  la  Cour  de  premiere  int 
tance  etproc6dant  a  rendre  celui  qu'elle  aurait  du  rendfe, 
maintient  la  contestation  du  bordereau  de  collocation  par 
le  dit  contestant  jusqu'i  concurrence  de  cette  somme  de* 
#28.75,  mais  la  renvoie  pour  le  surplus ;  declare  que  la 
dite  somme  de  $192.05  constituedes  frais  de  justice  privi- 
l^Ss.etaysint  droit  de  pr6£§rence  sur  toute  reclamation 
eontre  la  faillite  du  dit  M6nard,  m6me  sur  celle  dn  loca- 
teur coatestant  et,  en  consequence,  ordonne  qu'un  nou- 
vofttt  bordereau  soit  prtpar6  en  ten»nt»pompte  dn  pmy^ 
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'"'^'       Idge  susdit,  mais  |Qsqu'&  concnrrence  senlement  de  la  dite 
D*  B«ii«rMiin« 

PtnurteM. 


^ — ^'sommede  1192.05  snr  les  biens  affectte  aii  gage  da  con- 


f-n 


testant ;  ordonne  que  chaqne  partie  paie  ses  propres  frais 
en  OoQT  de  pvemidre  instance,  mais  condamne  le  con- 
testant aux  frais  de  cette  Conr  de  revision,  etc."         ' 

(Son  Honnenr  M.  le  Jnge  Gimon  ne  concourt  pas  dans 
cejngement). 

G'est  de  ce  jnga&ent  de  la  Gonr  de  Revision  qne  le  pre- 
sent appel  est  portd.  >.      --^ 

Sept.  19,  188il  *  ' 

DeBellefeuille  et  Geoffrion,  C.  JR.,  pour  I'appelant. 
A.  Desjardini  ei  £.  Mfontaine,  ^xa  Viuiimk. 

-  "  Tessibb,  J; :— '  '  '"'■■.     \.''"^-       ■'''■■-.■.'.,■., 

Le  montant  en  litige  n'est  pas  considerable,  mais  la. 

question  est  importante  en  principe.  \  II  s'agit  de  savcnr 

si  le  privilege  da  locatear  doit  dtre  pr6£§r6  aax  frais  faits 

par  le  ^arateuc  k  la  cession  de  biens  de  W.  £.  M6nard. 

L'appelant,  M.  DeBellefeuille,  fit  6maner  ea  joitllet 

1885,  ane  action  avec  saisie-g^erie  contrefion  locatair^ 

Menard  et  obtint  an  jagement  contre  lui  ;.^ais  ea- Win 

de  la  cession  de  biens  de  M6nard  an  caratear  Desm&r- 

teaa,  celai-ci  prit  possession  des  efiets  de  M6nard,  les*  fit 

vendre  et  r^alisa  $220.00  comme-tiaif  t^^, 

lo.  LtL  vente  du  foods  de  marcbuidiMs  qui  a  npporMe! ,-' $  68  44 

2d.  Ls  vente  d'un  cbeval  qui  a  npporMe  ^ .«...  .C 66*00    " 

3a  La  vento  dee  crMits  qui  a  prodnit 34  68 

4oi  Enfin  cinqaanto  pi%|toea  oot£t4  pay^  par  nn  cr&uicier  by* 
potlitodn  poor  reprendrele  senl  immeuble  fiUsant  parUe     ;: 
.    des  biens  da  &illi  Mfoard  et  que  lescrtenciem, but  rfisola- 
tion  BpMale  adoptee  daiw  une  asiembl^e  rtfunie  dans  oe  bnt 

avaient  d^di  de  ltd  laianr , '    50  00 

.   ^      ■  '^  :4'-^ 

Gas  dwenea  aommes  ont  prodait  nn  -montant  total  de ......  ^v. .  •"  >^|20  80 

Le  caratear  pr6para  one  feoille  de  dividende  ainsi  qu'il 
Bait:—*'  '.■■■  ■  ■■    .  '-<■'■:,.■:'■ 

Frais  da  caratear  ••••••  ••....  .^.....  .^JK. .....^....  %  68  88- 

Frais  poor  aotoriMtion  A  vendre  les  meoMBS  et  lea  immeaMes  . .  'i  21  10 
Frais  poar  nomination  da  gardien  proviaoire  ..................      41  65 

Frail  da  gardien  proviaoire ........,....,..,.„,'    '61  97 

ffnfln  mfianirr  lin  fraia  ia  M  luraan  Tii  m  Psniq  i  Tamau  H  1\\ 
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Aind  I'appelant  ne  fnt  colloqn§  ni  pour  son  loyer,  ni 
mdme  pour  lea  frais   de  saisie-gagerie  qu'il  avait  faita  ^  ^'jf '•»*»• 
avant  qu'il  y  eAt  une  cession  de  biens  et  un  curateur. 

L'appelant  a  contests  ce  bordereau  de  collocation  sur  les 
motifs  suivants : 

"  Que  la  crtence  du  contestant  pour  loyer  et  sa  crSance 
pour  frais  sont  privi%i6e8  et  pr6f(§rables  k  toutes  les  cr6- 
ances  colloqu6es,  excepts  les  frais  de  justice  qui  ont  pu 
Sire  faits  au  profit  du  contestant  ou  dans^son  intSrSt. 

"Que  n^anmoins  le  bordereau  de  collocation,  tel  que 
pr§par6,  ignore  compl^tement  la  r6elamation  du  contes- 
tant et  colloque  des  frais  faits  par  des  crSanciers  non  pri- 
vil6gi6s,  lesquels  frais  n'ont  pas  6t6  faits  pour  I'intSrSt 
des  cr6anciers  en  g6n6ral  et  n'ont  ancunement  profits  au 
contestant." 

Par  ses  conclusions  le  contestant  accorde  .comme  frais 
de  justice  prSftrables  a  sa  crSance,  une  somme  de  26.50, 
pour,  les  d6penses  encourues  pour  rSaliser  I'actif  de  la 
faillite,  c'est-A-dire  les  frws  d'inventwe  des  marchandises 
et  ceux  de  la  rente  de  ces^  marchandises  et  du  cheval 

Le  jugement  en  premiere  instance  a  donnS  raison  &  M. 
DeBellefeuille  et  a  ordonnS  qu'il  fut  colloqu6  en  prefe- 
rence au  curateur  et  A  tons  autres,  pour  |lj|g.94.  Mais 
ce  jugement,  ports  en  rSvision,  a  StS  renversS,  par  deux 
jugescontre  un,  en^aintenant  les  frais  du  curat%ftr  en 
prSfSrence  au  privilege  de  M.  DeBellefeuille.  *  OW  de 
cejugement  en  rSvision  qu'il  y  a  appel  devant  ceite  Oour. 

Le  jugement  en  rSvision  semble  Stre  appuyjg  sur  les 
articles  1994  et  1995  du  Code,  Civil  en  donnant  la  prSfS- 
rence  aux  frais  du  curateur  comme  frais  de  justice. 

Oe  privilege  peijtexister  vis-A-vis  des  crfianciers  ohiro- 
graphaires  ou  non  pri^ilS^Ss,  taais  U  n'existe  pas  en  prS- 
ftrenoe  4  un  privilege  atitSrieur  et  particulier  sur  Jes 
choses  sai8ie%  sfiTOir,  le  privilege  particulier  du  locateur. 
'  V9,ppeltaki  a  cit6  plusieurs  autoritSs  sur  ce  point  con- 
formes  4  Particle  1994  de  notre  Code,  "  les  frais  de  justice, 
et  totttes  les  dSpdnses  faites  dans  I'intSrSt  commun."  Ces 
autontfa  pon vent  se  jSsamer  dans  celle  de  Troplung,  l*tt^ 
vilig^eliflgpothiques,m.  122:-^ 
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'*^'  "  La  definition  de  ce  que  I'on  doit  entendre  par  frais 

^  *"'i*'*""'*de  justice,  n'est  pas  difficile  k  donner.     Ce.  sont  ceux  qui 
'''•*'"*^**"'  se  font  pour  la  cause  commune  des  criqneiers,  et  pour  la*^ con- 
servation et  licjuidation  du  gage  dans  leur  int6rdt.   Aiusi 
tons  les  ffaiei  exposes  en  justice  ne  sont  pas  frais  deju6- 
/  tice  dans  le  sens  de  notre  article.    I]  n'y  a  de  privilege 
'    /    que  pou/cepx  qui  ant  proJU4  aux  cr4anciers  ayant  de$  droits 
dexercersurlegage"  ^ 

Bt  Laurent,  vpl.  29,  p.  871,  dit :: —     ^ — ^__^___  a^_ 

.  "  Le  privilege  des  frais  de  justice  a  encpre  nn  caractdre 
relatif  en  ce  qui  conc§rne  les  biens  sur  lesquels  il  s*ex- 
erce.  D'aprds  les  termes  Ae  Tart.  It,  on  pourrait  croire 
qn'^1  s'exerce  sur  toub  les  bie^  meubles  et  immeubles ; 
mais  il  faut  entendre  cetfe  disposition  dans  le  sens  de 
Tart.  19, ,  c'est-A-dire  que  le  privildffe  porte  sur  tons  les 
,  biens,  quand  toils  les  crSanciers  sont  intdressi^s  aux  frais ; 
mats  s^ilif  a  des  creanders  qui  ont  un  privilege  sw  des  bien» 
pour  lesquels  les  frais  n'ont  pas  ^t6  faits,  les  frais  de  jus- 
tice, ne  pourront  pas  dtre  prSlev^s  sur  ces  biens,  car  ce 
serait  les  pri§leyer  sur  un  crSancier  a  regard  dttqu^l  les 
frais  ne  sont  pas  privil^gifis." 

Ia  Gour  adopte  cette  interpretation  et  ne  pent  faire  pre- 

.  valoir  le  privil^e  des  frais  du  curateur  qui  absorbe  tout 

I'actif  du  failli  au  prejudice  du  locateur  DeBellefeuille, 

parce  que  les  frais  de  la  faillite  ne  sont  pas  dans  rintgrfit 

'  du  locateuri  mais  contre  son  int6rdt  en  lui  enlevant  son 

gage.         '  ^       \    ■  : 

Nous  croyons.  done  que  le  jugem^nr-en  premiere  ins- 
tance du  juge  Taschereau  accordant  au  locateur,  M.  De- 
Bellefeuille, preference  sur  les  marchandises t^  08  44 

sur  le  cheyal ..I „       66^  00 

^  ■  .        ■./•■-,  .  :  ■  ,■  - — . 

'-:■■■'■-..      ^'  :■  '-;/■: U  ,''■  ■  ■:- ^  :  ■  ■■  ■-: .    '    ■■:-'.'.■     .'  fl84 .44 
est'correct  en  principe,  en  le  preferant.au      ' 
'  curateur  en  faillite,  en  deduisant  pourtant  ' 

~  les  frais  devente... .....,...:.....  26  60  ^-^-^^ 

.U  convient  de  dedtiire  ausei  pour  les  frais 
necessaires  de  conservation^.du  chevfil... ...  20  10 

■       .'        .'•  }:"■    /"■   '  ■    ^ ♦'46  60 

■  '■   '  ■  •  .      ..— ^ r^ 

.   T6diiuantleprivildge.dit  locateuri |  88  84 
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Le  jngement  sera  done  comme  suit : — 
"La.Oour,  etc..^^,<«>3v  .' 

"  Gonsid^rant^  ^e  itt  crSance  de  Tappelant,  contestant 
en  premidre  instance,  ponr  loyer  etsa'cr^ance  pour  frais 
sont  privil§gi6e8  et  prfefferables  A  toutes  les  crfeances  col- 
loqu^e^,  excepts  les  frais  de  justice  qui  ont  pu  6tre  faits 
au  profit  da'dit  appelant  ou  dans  son  intferfit,  lesquels 
frai^ne  doivent  pas  exc6der  dans  le  cas  actuel  les  aom- 
mes  de  126.60  et  120.10  ; 

"Oonsidfirant  que  le  bordereau  de  collocation  tel  que 
pr6p&r6  ignore  cotapletement  la  rfeclamatipn  du  dit  appe- 
lant et  colloque  dfes  frais  faits  par  des  crfe^nciers  non  pri- 
vil6gi6s,  lesquels  frais  n'ont  pas  6t6  encourUs.  dans  Tin- 
t6r6t  des  crfeanciers  en  gfenfe^al  et  n'ont  aucunement  profit6 
iPappelant;^ 

"  Oonsid6rant  que  les  frais  de  syndicat  et  de  feillite  ne 
peuvent  I6galement  6tre  colloquys  pap;pr6f6rence  A  la 
cr§uice  du  locateur ;         *    "  .  * 

"  Oonsid6ramt  que  dans  le  jugement  dont  est  appel^ 
savoir,  le  jugement  rendu  par  la  Cour  Stip6rieure  8i6- 
geant  en  r6vision  k  Montreal  le  12  juin  1886,  il  y  a  erreur  ; 

"Renvoie  etmet  de  c6t6  le  jugement  dela  dite  Cour 
deKiBvision,  et,  proc6dant  ^  rendre  le  jugement  que  la 
dite  Cour  de  R6irision  aurait  du  rendre,  confinne  en  prin- 
cipe  le  jug^ent  rendu  en  cette  cause  par  la  Cour  Sup6- 
rieure  siSgeant  k  ,Montr6al,  le  29  Janvier  1886, 

'•  Maintient  la  contestation,  d6clare  irrSgulier  et  met  de  ^ 
c6t6  le  bordereau  de  collocatiop  pr6par6  en  cette  cause,  et 
ordpnne  au  curateur,  intime,  d'en  prfeparer  un  nouveau  V 
d'aprds  lequel  le  dit  afipielant  sera  cblloqu6  de  sa  qr6ance  ' 
en  capital  et  frais,  en  tout  ou  en  partiie,  sur  le  produit  de  la 
yente  du  cheval  et  deslnarchaiidises  qui  garnissaieht  les  ' 
lieux  loute  par  Vappelant,  par  pr§f(§rence  i  tons  les  autres    - 
cr&mciew  et  Qndme  aux  frais  du  curateur  intimS,  quanf 
4cdtte  partie  des  dits  frais  ei:c6dant  k  dite  sommede 
j^^'^^_       12010,  frais  nfecessaires  de  justice  dfts  A  Mtre. 
I«"«%P"ur  la  <?pii|6lfr«tra~ervenlem"cKe^,™de  sorte 
que  le  privH6ge  du  locateur,  E.  L.  DeBellefeuille,  est  r6- 
.  <;.       ^    '.i,.,:_,^,^,S.. ■. ■■:     ,.:L  ...... ^     '.,_    :.      :  ... 


IMT. 
De  Bellafenilla 
.  ]>«niuiit«aa. 


r 
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i***'       duit  k  $88.84,  etie  reste  du  prodnit  des  biens  dn  failli 
»•"•";'•■'"•  sera  uliottfi  A  qui  de  droit. 

DMmkrtMii.  t<  jj^  quant  aui  d^puns  cetle  Cour  condamne  rintim^  h 
les  payer  h  Tappelant,  tant  cenx  .de  cette  Qonr  que^ceax 
de  la  Oonr  de  lUviBion  et  de  premidxe  instance." 

^  '  Jngen^ent  infirm^. 

2)to£tf2e/h<t2fe  ^  SontM,  procarernrs  d^  i'appelant. ' 
Arthur  Desfardins,  procureur  de  I'intim^. 
'       (H.J.K.)  _  ^        ^"       ,V 


•     16  novembre  188*7. 

Coram  Tessieb,  Gross,  B^lby,  Church,  Dorbbtt,  JJ. 

DAME  JESSIE  FRASER,    ^ 

{Difenderesse  en  Cour  Inf&nemt), 
:  ^  Ai^PELANTe;" 

BT 

PAME  LOUISE  BEUNETTE.ET  vib, 

{tkmandam  en  Cour  Infirieure), 

■     ;       .  ■  ■■        '■     '■:  iNTIMfiS. 

Proddure—AppeldelaCourdeEMsion. 

JuGt:— Qqe  lonqa'il  y  a  changement  sdtwtantiel  dans  le^iRement  de  la 
Cour  de  poBmidre  instance  paf  la  Cour  de  rfivisibn,  il  y  a  lieu  I  I'appel 
I    quoique  le  jukement  a  ^uo  condamne  la  partie  qui  a  inimrit  en  rtvi- 
sioiL  "■''■(.  '■■    " 

.  Les  intim^s  font  motion  pour  rejeter  I'appel  all#|n>ant 

que  le  jugement  retadu  par  la  Cour  Sup^rieure,  le  80  octo- 

.bre  1 886,  Tenr  6tait  favorable  ;  que  lea  intini§8  qnt  inscrit  en 

T§vision  de  ce  jugement,  et  que  le  80  juin  188t  la  Cour 

—    Supferieuie  si6geant  en  rfevision  confirma  ce  jugement ; 

*     qu'ayant  perdu  en  premWe  instai^  et  en''T6yi8ion  lea 

appelants  n'ont  par  la  loi  aucuu  drdn  do  porter  la  cause 

■an  appd^ 


Yoici  la  partie  du  jugement  dont  ee^  appel  qui  fait  voir 
la  Iraison  de  la  prteente  decision-:  -     , 


^i,       1**^*     "^    ^     V    -f*  -^^    ^  ;^*T1ft'* 


/ 


OOtTBT  or  QDKXN's  BXlfOB. 
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ieoB  dnfailli 


ine  rintim^  k 


,  "  The  Court,  etc.. 

"  See^g  plaintiffs'  amended  declaratioit  by  which  they 
modify^nd  change  essentially  the  allegatiowi  atad  oonclu- 
sions  of  the  original,  antt  cbnsidering  that  in  view  of  snch 
changes  lindvraodifications  there  is  error  in  the  judgment 
n  quo  i^scrib^  against  in  review,  id  so  far  as  relates  to 
that  part  thereof  which  bYders  and  acyudges  that  such"^ 
judgment  be  and  standr  fpr  good  and,  snflScient  title  to 
l>Iaintiffs,  in  default  of  defendant  giving  such  title  only  ; 

"  Doth  reverse  said  part  of  such  judgment  of  the  80th  ^ 
Octdber,  188^,  a^d  rendering^  the  judgment  which  thfe 
Court  below  ought  to  have  rendered,  etc," 

TsssiEB,  J. :-—  - 

I^  intim6s,  qui  ont  r6n88i  en  Cour  de  premidr^  instan-' 
ce  et  en  revision,  demandent  par  leur  motion  le  rejet  de 
I'appel.  'Par  la  loi  87  Victoria,  cap.  f,  personne,  qui 
aurait  inscrit  devant  trnis  juges'aucune  cause  en  Oonr 
Sup6rieu||(  et  qui  auradt  proc6d6  4  jugement  sur  son 
inscription,  n'aura  le  droit  d'appeler  ici  du  jugement  de 
la  Cour  de  revision,  si  le  jugement  confirme  celui  rendu 
en  premidrer  instance.  Mus  cette  loi  ne  s'applique  pas  & 
la  cause  actuelle.  Le  jugement  n'a '  pas  6t6  confirm^  en ' 
revision  —  ati  contraire,  on  I'a  chang6.  Je  ne  dis  pas  que 
tout  changement  donne  droit '&  I'appel.  II  fautque  le 
changement'soit  un  changement  substantidSl.  La  correc- 
tion d'nne  erreur  ol6ricaIe  ne  «uffirait  pas.  Mais  ici  il  y  a 
eu  un  changement  substatntiel,  une  correction  .importan 
dans  les  dispositift  mAmes  du  jugement.  La  Cour  dr1r6- 
vision  d6dare  qn'il  y  a  erreur,  et  tout  en  adoptuit^artie 
des  c6nsia6rants,  loin  de  le  oonfirmer,  elle^bhadge  un  des 
dispositifs  du  ji^niient.  '  Done  il  y  a  l,ien  &  I'appel. 

^  t     Motion  rejet^e. 

Oeoffriim,  C.  JR.,  pour  I'App'elante.  •  ^ 

Saifarim,  pour  les  liitim^.  ,    '     ' 

(H.J.K.)     • 


1^B7. 

Frmr 

Brunette. 


*. 


I     • 
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-   .        *  16  novembre  1887. 

Coram  Tessikr,  Crobb,  Baby,  Ohuroh  et  Dohkett,  J.T. 

TASSfi  V.  OUIMET  on  BASTIBN. 
Preuve  testimoniale. 

Jvoi  :— Que  1«  prouve  d'une  condition  de  garantie  dana  une  vente  pour 
plus  de  $60  ne  pent  ^tre-faite  par  MSmoina^^ . ■ 

Tbssieb,  J;— 
■  Dans  son  action  le  demandeur  alUgneqne  le  d6fendeiir 
Ini  anrait  vendu  ua  certain  cheval.avec  garantie  expresBi; 
"  qu'il  6tait  donx-  comine  un  piouton  " ;  qn'au  contraire 
c'^tait  un  animal  vicienx,  et  que  peu  de  tempa  aprds  1V 
chat  il  avait  infliff6  d«8  injures  graves  au  demandeur  eu 
le  jetant  par  terre  et  le  mordant.  A  I'enqu^te,  apr^s  Tex- 
amen  du  d6fendeur,  le  procureur  de  la  demande  fit  au 
premier  t^moin  la  question  suivanle': — Voulez-vous  rap- 
porter  ce  que  le  demandeur  a  demand^  au  d6fendeur  au 
snjet  des  vices  et  d6fauts  du  oheval  en  question  ?  Le  d& 
fendeur  alors  s'est  objects  k  cette  question  comme  ill£gale, 
attendu  que  le  demandeur  ne  peut  d'aprds  la  loi  prouver 
par  t6moins  la  vente  dont  il  demande  la  r^siliation  dans 
la  prdsente  cause,  non  plus  quo  la  pr6tendue  clause  de 
garantie  sur  laquelle  il  base  sour,  action.  Gette  objection 
fut  maintenue  (B61anger,  J.)  et  la  motion  du  demandeur 
pour  reviser  cette  decision  fut  renvoySe  par  la  Gour  Supi- 
rieure,  district  de  Terrebonne.  Ia  pr6sente  motion"  de- 
mande permission  d'appeler  de  ce  jugemeht. 

Motion  rejet6e. 

Privost  S(  Matkieu,  procs.  du  demandeur. 

Ouimet,  CornelUer  Sf  Lajoie,  procs.  du  ddfendeur. 
(H.  J.  K.) 


-■a, » 


une  vente  pour 


«»•  ,.■    .     .^  ■^-, 

' 

:  ■■ 

u 


^?^'tt^  "^^''^W^^ifW^.^^. 
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16  novembre  188t. 


Coffldj^wf&izn,  Oross,  mBY,  Ohuroh  «t  DoHBRfir,  JJ. 


t 


MoLBISH  V.  DOUaALL  kt  ai* 


AppdAjugemenl  iiUerlocutoir4—Pf(ki$.par  jurp—Forclwnim. 

•  -■.■'./■.■  '  'W 

Jca| !— ^'1  dtfaut  par  la  partie  qui  a  demaiiS^  le  jury  de,  prooMer  aur 
oetto  demande,  la  partio  adversd  a  <ljroit  d'obtenir  la  permiMion  d'in* 
sorire  la  canae  poor  euqudte  en  lar  manidre  tnrdinairo.— 871  CP.C 

Qil'ane  motion  aignifl^e  main  non  pr^nentte  i  I*  0^  n'a  aucun  offet. 

Motion  pour  appelor  d'uii  jngeraent  int^rlo^ntoire.  .Le 
jagomeut  fat  rendu  i^  Montreal,  26  octobre  X987,  (Jett6,  J.) 
dans  les  terraes  sUivajats  : —   •  .   «  ^>  \ 

"  La  Cour,  parrties  ouies  snr  la  motion  dit\demande«r 
reqa6rant  permission  d'inscrire  sa  cause  k  TeBqudte  et 
m6rite  en  mdme  temps,  vu  le  ddfaut  dep  ddfendeurs'de 
proc6der  sur  leur  demande  d'un  proems  par  jury ; 

"  Attendu  qu'aux  termes  de  la  64eme  rdgle  de  pratique 
de  cette  cour,  la  partie  qui  a  d6clar6  vbuloir  s'en  rapport^' 
4  la  decision  d'un  jury,  pout  6tre  forclose  de  ce  droit  k 
d6faut  par  olle  de  procMer  sur  sa  demande  d'un  proces 
par  jury,  pendant  plus*  de  quatre  jours  apres  lacontosta* 
tionlide;  * 

'*  Attendu  que,  d'apres  Tarticle  148,  §  2  du  Code  de 
Procedure  Civile,  la  contestation  est  li^  par  la  demande, 
les  exceptions,  les  r^ponses  et  les  repiiques,  si  les  rdponses 
contieuneut  des  faits  non  articul6s  datis  la  demande ; 

"  Attendu  que  dans  I'espece  le6  r^ponses  ne  contiennent 
aucun  fait  nouveau  et  qu'en  consequence  la  contestation 
entre  les  parties  a  6t6  finalement  li6e  dds  le  9  mai  dernier, 
et  que  neanmoins  depuis  cette  date  les  d§fendeurs  n'ont 
rien  fait  pour  conserver  et  exercer  leur  droit  d'avoir  un 
procds  par  jury;  . 

"  Attendu  que  dans  ces  circonstances  il  y  a  lietji  k  de- 
clarer les  defendeuTs  d6chus  dn  droit  de  soumettrip  leur 
cause  k  un  jury  et  de  permettre  an  demimdenr  d'ii^rire 
en  la  forme  ordinaire ;  \^    J^    i ,  . 


.Mu. 


"  Yn  Tarticle  8ti  du  Code  de  rroc6dnro  Civild « 


"  Accorde  la  motion  du  demandeur,  etc." 
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TBfmiBR,  J. :—  "^ 

Oette  caiue  eat  one  de  onlles  qai  tont  ROsceptibleB  do 
proems  par  jury.  Dana  le  moia  de  mai  1887  lua  d6rendoani 
dumandirent  acte  de  I'option  qu'ila  avaient  faite  de  pro<;^- 
der  devant  un  jury.  Flua  tard,  vera  le  21  mai,  le  deman- 
dear  fit  signifier  an  d6fendear  one  motion  demandant  qne 
oe  prooia  par  jury  ait  lien,  mais  celte  motion  ne  fnt  pan 
prteentde.  La  oanae  reata  ainsi  da  moia  de  jain  josqn'au 
moia  d'octobre  aana  qa'auoune  procedure  fat  faite,  et 
alora  dana  le  mois  d'octobre  le  demandear  par  ane  motion 
demanda  que  lea  d^fendenra  aoient  d6clar6a  d6ohaa  de 
flear  droit  de  soametti^e  la  daaae  h  an  jary  et  qa'il  lai  aoit 
permia  d'inscrire  la  caaae  poar  enqaAte  et  m6rite  en  la 
maniire  ordinaire,  citant  k  I'appai  de  aa  motion  Tarticlit 
871  O.P.d.,  qai  pparvolt  "  qa'&  d6faat  par  la  partie  qai  a« 
"  demiandd  le  jary  de  proc6der  aar  oette  demande,  il  est 
"  loisible  k  lapartie  adverae  d'adopter  leu  procM^a  n^cpssai- 
"  rea  poar  la  convocation  da  jary,  oa  d'obtenir  da  juge 
"  oa  da  tribanal  la  permission  d'inscrire  la  cause  pour 
"'^enqadte  en  la  forme  "  ordinaire. 

•  Oette  motion  fat  acoord6e  par  laOoor  inftrieareretc'est 
de  oe  jagement  interlocntoire  qne  Ton  demande  permis* 
ai^n  d'appeler. 

.  Dana  lea  caa  indiqada  par  le  Code  de  Proc6dare  Givile 
la  loi  accorde  k  ceax  qui  vealent  a'ek  pr6valoir,  le  droit 
de  Boamettre  lear  caase  k  an  jary ;  mais'  aoaai,  en  con- 
f6rant  ce  droit,  la  loi  rent  qnecelai  qai  declare  opter  en 
&year  "de  ce  genre  de  procds  continae  ses  procMares  ef- 
fectivement  poar  arriver  k  raudiiion  de  sa  caose  'devant 
lejury.  /-        •  \         |v-  J    ,.     [     ' 

Dana  la  c^^  pr^sente  lea  d6fendearf|  nWt  paa  pris  lea 
moyena  a  o^tte  fin.  Pendant  plus  d^  ^eux  moia  ils  softt 
reat6s  inactiffl  et  n'ont  rien  fait>  et  poal>«es  raiaona  lear 
motion/poai:  permiaaiou  d'appeler'doit  dtre  rejet6ew 

Motion  Tejet6e., 
OiMMMrff  ComOUer  if  X^oie,  proca.  da  demandear. 
Mcla^  Leet  if  Smith,  proca.  dea  d^fendean.  - 


^'*^^i<Mjyy^piim^^ 


COtJUT  or  QtTtBlf^  BBHCn. 
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24  leptembre  188T. 


Cortm  DoaioN,  J.  C,  TwaiKB,  OROfM  «t  fiimr,  JJ. 

'  THE  CANADIAN  PACIFIC  RAILWAY  OOMPANY. 

{p4fmderei$e  m  Omr  Injirieme), 

.    j  Appclantk  ; 


'  \ 


m 


I 


DAME  RACHEL- OADIEUX, 

{Deman^immmCotirTi^fMeme), 

IwnuiM, 


Dommagtt—Faute  mutuelU—Cavlu  ditermimmte—Rapoiua- 

bititi.  I 

Jvat,  (Cr^  J;  di»M.) :— lioraque  dea  dommagM  ont  M  caijtte  par  le 
qnaaiHl^lit  du  d^ndeur  et  qiTil  y  »  «ti  faute  de  part  ^  d'autra,  b^ 
oour  devAi  ncheroher  la  cause  principale  at  immediate  t^ie  I'acoidant, 
et  oondaniner  aon  autour  A  payer  lea  dominages  ■ouflbHa  par  Tautra 
partie. 

L'action  de  la  demandereBse,  iniiin^e,  alldgue  qm  le  27 
novembre  1886,  elle  venait  de  St-Mariin  A  Montr6al,  aveo 
une  voiture  chtttg^e  de  UgixmfiB  pour  le  march6  ;  qn'arri* 
v6e  k  Si-Loai».  da  Mile-end,  h  I'endroit  o&  le  chemin 
public  inteTBecte  la  voie  ferrfie  de  I'appelante,  elle  vii  lea 
barri&res  onvertes,  indiqnant  que  les  voiturea  pouvaient 
paaaer;  que  le  gardien  Ini  dit  de  pass^,  mais  qu'alort 
qu'elle  travenait  la  voie  ferr6e  sa  voiture  fut  firapp6e  par 
une  locomotive  d?  I'appelante  qui  venait  dci^uest  et  ae 
dirigeait  vera  la  station  du  Mile-End,  le  gaidien  i^'ayant 
pas  d6ploy6  son  pavilion  rouge,  comme  il  itait  obligp  de 
faire  en  pareilles  circonbtances  pour  avertir  ringfinie^nftr  du 
train  qui  approchait  d'arrftter,  tu  le  danger;  que  soii  ohe- 
val  ik  tu*  et  sa  voiture  brisfee.  Pour  defense  I'appe- 
lanteU  plaid6  qu'elle  n'6tait  ooupable  d'aucune  n6gGgence 
et  quV  rodent  est  du  4  la  faute  de  I'intim^e,  qui,  vou- 
lant  puder  en  avant  d'un  noinm6  Charbonneau,  a  accroch* 
les ToiiS^de  sa  voitnre dans  oellea de  <» dernier,  et  qp'il • 

train.      ,•  ,;■'   '  \-,,   .  '  ,'-.v 


? 
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L«  Coor  8up*ri«uw  (ToRRanok,  J.)  a  ronvoyA  cette  d«- 
(mm\  .'t  par  ju«emeut,  n-nda  l.^flOavril  1886,  a  condamn* 
U  Compaguio  ••n  la  aomoK^  r4clam6«f.  Voici  lo  jogwmflnt 
de  la  Cour  luftrieure;*- 

♦•  The  Court,  etc...     ^  ;^w 

"  Ooiwidoriugthat  defendants  have  faiK^d  to  prove  the 
alh'gationa  of  their,  affirmative  plea,  doth  dismiM  the 
aame  ;'.•.■ 

"  And  cM)naidering  that  plaintiff  hath  proved  that  by 
th.'  fault  of  defendant!,  on  the  27th  day  of  Ijov lumber  last, 
plaintiff  lost  her  horse,  waggon,  vegetablesVand  harn«>8s, 
to  the  amount  of  6189; 

"  Doth  estimate  plaintiff's  damages  for  said  causes  ni 
the  said  sum  of  6189,  and  oond4>mu  defendants  to  pay  to 
plaintiff  the  said  ^um  of  6189,  with  interest  from  this  day, 
and  costs  of  suit  d!u/fa«(«,  etc."  ^       '  ^ 

DoaioN,  J.  0. :~        -         '  '  - 

II  y  a  ici  un  accident  et  ii  s'ligit  dVn  trouver  la  cause 

e^  de  fixer  la  responsabilit^.     La  Cour  Infdrieure  i^6cid6 

qu'il  y  avait  eu  faute  d*^  la  part  de  ia  d6fend<T«>8s«>,  et  ccoi 

est  aurni  I'opinion  de  la  Tnajorit6  de  cette  Cour.     Le  gar- 

dien  de  la  barriire  de  I'appelante  a  permis  k  Madame  Oa- 

dienx  de  passer,  et  quand  Im  rouea  de  sa  voiture  et  d«' 

celles  de  Oharbonneau  se  sont   t>ntrelac6e8,  ce   gardien, 

apr6s  avoir  essay^  de  les  sgparer  sans  y  r^ussir,  est  parti 

pour  arriter  le   train,  mais   voyant  que  Tintim^e  dtait 

encore  »wt  sa  voiture,   est  r«venu  pour  la  faire  descen- 

^dre.    Son  devoir  dans  les  oirconstanues  6tait  de  d6ployt>r 

^  nn   pavilion   rouge   pour  avertir   le   train  qu'il  y  avait 

nne  obstruction  snr  le  cliemin.     II  a  m.anqu6  k  oe  devoir 

et  lea  ch^  sont  venus  ^eraser  la  voiture  et  le  cheVal  de 

Madame  dadieux.     II  y  a  eu  peut-6tre  faute  de  la  part  de 

oelle-ci,  mais  ce'  n'est  pas  celle  qui  a  6t6  la  cause  princi- 

pale  de  I'accident. 

La  majority  n'est  pas  disposde  d  changer  le  jugement, 

,  qtioique  je  sitis  d'opinion  que  lorsque  Ie«'deux  parties  sont 

en  firate,  les  dommages  devraient  fttre  divisto  entre  elles. 

O'ltiit  la  T^glw  dn  -drnit  rnmainrc'aat 


.en  France,  et  on  I'applique  en  Angleterre  et  partoat  dans 


oouirr  or  qvviit'i  nnoR. 


S1V 


le  CM  d0  oolIiHioiiM  m»ritiinoN.  Oep«nidant  catUi  rAgUjiV 
jamaiH  H(t  Bdopif>i\  danaot*  payn,  qaoiqai)  .j«  pflnsnquH  c'Ast 
la  meilleorti  r^gl«. — Le  jngomtmt  ml  (>onfinn6. 

Jugt^iioiit  (;oniirni6,  Chqm,  J.,  diia. 
Abbottt  4*  Campbell,  poar  I'AppvIante.  « 
LoroHgtr  8c  Beaudin,  poar  I'lntim^e. 
(H.  J.  K.) 


partoat  dans 


IT  novembro  1887. 

Coram  Tkssikb,  Crorb,  Baby,  Church  et  Dohetwt,  JJ. 

THE  RASCONI  WOOLLEN  AND  COTTON  MANU- 
FACTURING COMPANY  V.  THE  LANCASHIRE 
INSURANCE  COMPANY.  ' 

Perminion  dappeler  cTtmjugement  interloctttoire—Preuve  avunt 
■>.  /aire  droit.    ^     '^^tj 

JmiAt— Que  laOoar  n'»ccord«r«  pM  la  pernjiiNion  d'apfwler  d'on  iwg»;MM' 
,      inent  lnt«rlo<!nt«)ire  oiiiMNiant  prreuve,  »v*nt  fairo  droit,  lon<|ii'A  iioe  ^ 
•    /witlon,  oA  pnwi»  par  jury  doit  avoir  liflii,  defense  en  dn>ll  eat  faite  4 
unt)  partie  de  la  4#ciaTation  all^Riiant  dea  faita  K<^n«raloment  nfxxm 
■airea  i  la  demande.  qaoique  le  d^veloppement  de  cea  fail*  aac  mf> 
taina  pointa  ytmxt  Atr«  inutile.  " 

Tkssibr,  J. :—  ■■    ■*      ■        ^^^ 

La  dfefenderesse,  qui  fait  motion  pour  permiasion  d'ap* 
)>eler  d'un  jngement  interlocutoire,  est  nne  compagnia^    .' 
d'awnrance  contre  I'incendie,  et  I'aclion  centre  elle,  prise 
lM)ur  le  recouvreraent  du  montant  do  la  perte  soufferte        N 
par  la  demanderesse,  est  baa^  snr  la  police  de  la  comp»>  . 
gnie  dfifenderesse.     La  cause  devant  dire,  sovmise  4  UA 
jury,  la  ddfenderesse  a  fait  une  defense  en  droit  par  1»» 
quelle  elle  demande  le  rejet  de  certaines  parties  de  U    ; 
dfelaration. 

La  demanderesse  uq  s'^tait  pas  conient^e  d'all6gpier     -^^ 
I'^manfttion  de  la  police  en  sa  favenr  et  la  perte  des  bienb 
assures,  mais  de  plus  elle  alldgpe  que  sni^an^es  termes 
de  la  police  las  deux  parties  ont  ifignli^TflmflnLjonmiH 
lenrs  di^ends  h  des  arbitres,  qui  ont  proc6di6  A  r^valua- 
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tion  de  la  perte  et  qui  ont  fait  nn  rapport  estimant  cette 

Man^i^riwP^rte  &  la  somme  4e  $11,000,  mais  que  c^  rapport  est  nul, 

y*       fatite  de  sa  signification  an  jour  trop  tard.  '^ 

i^^anmoins,  In  demanderessese  ddolare  avoir  tonjours  6t6 
prdte  i  accepter  ce  montant  de  |1 1,000,  mais  elle  conclnt 
pouV  le  montant  de  sa  perte  t.  e.  |16,000.  £ia  ddfenderes^e 
s'objecte  k  ces  all^tions,  parce  que,  dit-j^Ue  k  la  deman- 
d^resse :  "  il  ne  devrait  pas  tous  dtl-e  permlis  de  sonlnettre 
•A-au  jury  la  prenve  qni  fut  faite  devant  Jes  arbitres^par 
"des  tdmoins  que  je  ne  ponrrais  transduestionner,  ni  de 
"  mettre  entre  les  mains  du  jury  le  rapport  des  arbitres, 
"  paisqne  voiis-m6m6  yons  le  declares  nul," — et  elle  de< 
mande  permission  d'appeler  da  jugement  ordoAnant  prea- 
re  avant  faire  droit,  parce  qae,  dit-elle,  si  ane  prenve  ill^- 
"l^iJeest  permise,  ^n^me  sons  reserve,  ella  aqra  son  effet 
sar  le  verdict  da  jary.'    ^ 

Void  la  position  oii  se  tronvait  le  tribanal  infl&riear  : 
D'an  c6t6  la  deinanderesse  6tait  tenne,  aax  termes  de  la 
police  d'assarance,  si  V<^complissement  de  certaines  con-^ 
ditions  pr6c6dentes,  et  parmi  celles-ci  se  trpavait .Pobliga- 
tion  en  cas  de  sini^tre  de  sonmettre  sa  r6e]amation  k  des 
arbitres,-^onc  le  droit  d'all6gaer  I'arbit^e,  etc.  D'aatre 
part  lei  rapport  des  arbitres  ne  pent  faire  preOive  des  fails 
qne  ses  aatears  y  constatent.  Mais  la  position  de  cette 
Gdnr  n^est  pas  meillea're  qae  celle  de  la  Goar  Inftrieare, 
et  il  sendt  difficile  poar  noas  de  diviser  ce  qai  est  admis- 
siblede  ce  qai  ne  Test  pas.  Done  la  Goar  Infi§rieare  s'est 
troav6e  obligde  d'ordonner  preave  avant  faire  droit,  elle 
a  agi  l^galement  et  dans  I'exercice  d'ane  saine  discretion ; ' 
et  noon  ne  poavons  accorder  la  permission  d'appeler  de 
oejogement.'  '   ^  •>  . 

Permission  d'appel  refti^. 

C.  A.  Oeoffriortt  C.  R.,  poar  la  demanderesse. 

W.  H.  Kerr,  C.  JR.,  poar  la  d^fenderesse. 

'-  _  (Hs^.  k.)  .  ,,         i^  ^ 


-# 


COURT  OV  QXTEEN^  BBNCH. .  |tt 

22  npyembre  1887. 

Coram  Tbsbieb,  Gross,  BJIbt,  Chuboh  et  Dohebty,  JJ. 

JOSEPH^  Allifi  JIASSUB  BT  AL.,  ^ 

{IUqu4rants  en  Ckmr  iHftrieure), 
■  AppBLAimi; 

■  -f       ■  ■'      .'   '■ '      ■    '■  ■.  '■'  ■      " 

•  * 

tk  OORP^ATION  DE  LA  PAROISSE  DE  ST-AIMfe, 
X        {Di/etukresse  en  Cow  Infi^rieure), 

DHaipow  appeler  d  la  Cour  Supreme. 

Svat, :— Qae,  le  d^lai  do  atstut  pusd,  loraque  penniaaion  est  demani 
d'appeler  i  la  Cpur  Bnprtaie,  elle  aent  rofoade  a'il  n'eat  paa  dtoonti 
qae  dea  circongitanoea  ap6cialea  ont  retard^  I'appel.    6.  B.  C,  chaj 
136,8a.40et4%     ; 

^ssiEB,  J.:— •;■.-■    ^•■Sk;''"- '.-■'.    ■  ■;'-'■" 

'  L'intim^  demuide  permission  d'appeler  a  la  Cour  Sii- 
prtme  du  jngement  renda  le  28  septembre  dernier.  IJ^ 
dfilai  pour  appeler  est  de  80  jours;  ceci  est  r6gl6  parle 
statut.  II  s'est  ^oul6  un  peu  moins  que  deux  mois  de- 
puis  le  jngenient.  La  40me  section  dn  statut  fixe  le  d^lai 
k  80  jours,  mais  la  42me  section  pouj^oitque  soas  descir- 
constances  particulidres  la  Cour  ou  un  juge  peut  permettre 
I'appel.  La  question  sur  une  telle  motion  est  celle  de 
satoir  si  la  partie  qui  la  pr6sente  a  fait  -diligence  pour 
obtenir  un  appel.  L'intim6e  dit  qu'elle  est  une  corpora- 
tion  et  que  ces  corps  ne  peuyent  agir  avec  lamdnie  prompt 
titude  que  les  personn^  natur^lles.  Oeci  est  vrai  peut« 
itre,  mais  la  bi  ne  fait  aucune  exception  &  leur'6gard,  et 
il  inoombait  d  I'intimge  de  faire  voir  qu'elle  a  agi  en  cette 
afiaite  avec  diligence.  Le  jngement  fnt  rendu  le  28  sep- 
tembre et  le  conseil  ne  s'est  assemble  que  le  2  novembre. 
Nous  sarons  qtie  Tintim^e  est  une  corporation  4e  paroisse, 
nour  laqnelle  il  eat  plus  fimile  de  g'aaaembler  en  conseil 
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que  pour  une  corporation  de  comt6. .  Ancon  affidavit  n'est 
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prod^t  pour  faire  voir  qu'on  li'akrait  pajli  pu  convoqiier 

u  iwIh.   ^^^  a^8embl6o  k  temps.    II  faut  be  sou^Tfenir  qu'il  n'6taii 

4*8t-Ai^.  pas  n^cessaire  d'attendre  la  pr6^ente  session  de  la  Cour, 

pnisqne  ces  requites  peuveAt  Hre  presentees  4  an  jnge. 

D'ailleurs  les  affairos  mnnicipales  sont/nrgentes  et  deman- 

dent  nue  juridiction  sommaire.     Poui/ces  raisons  et  sous 

ces  circonstances,  la  Cour  croit  qu'elljb  ferait  nn  manvais 

^  pr^c^dent  en  permettant  I'appel,  et  1  i  motion  demandant 

L  1         cette  permission  est  rejetSe.      '  -4-  --^r— 

V    Motion  rejetde. 
%  Alexandre  Lacoste,  C.H.,  pour  les  aA>eIaiit8^ 

-        p.  A.  Geoffrion,  C  R,  pour  I'intimfeel  ^- 

:'  ■  -   ■;■      (H.  J. K.)         "    ■  ■  \^  „ 


;        ,     It  novembre  1887.    ,, 

Coram  TSssiER,  Cross,  Baby,  Church  et  Dohertx,  JJ. 

CHARLES  R.  F.  BOXER  kt  al  v.  FREDERICK.  T. 
JUDAH  Es-QUAL.,et  LE  DIT  plJFENDEUR,  opposant, 
et  Damk  ARLINE  KlblBER,  reqtUrarUe.-, 

Cautimmemenl  pour  frais--Discr6tiim\  * 

JuoA:— la  Lomque  la  partie  ayaut  droit aa  caiitionnement  pour  frais  a 
en  sa  poBsession  4ja8  biens,  appartenant  &  la  partie  Adverse,  suffl- 
sants  poui-  garantir  ses  fmis,  que  cette  possesBion  doifetenir  lieu  du 
caotionn^ment ;  . 

2a  Que  la  queation  de  la  aufiisance  de  oette  garantie  des  ^ais  est  dans 
-  la  discretion  du  tribunal  comme  toute  question  de  frais ; 

3o.  Semhk:  Que  lorsqu'une  partie  en  cause  meurt,  .apite  avoir  donn^ 
cautionnement  pour  frais,  son  hdritier,  quoiqne  r^idant  &  I'^tran- 
ger,  peut  reprendre  I'instance  sans' fonrnir  un  nouveau  cautionne- 
ment  * 

TB8BIBB,J.: —  ''" 

Le  demandeur,  M.  Boxer,  ayant  des  droits  a  lui  con- 

joiiitement  avec  son  Spouse,  et  anssi  en  son  nom  parti- 

culier,  obtint  un  jugement  pour  $226,000  contre  le  de- 

fendeur.    En  yertu  de  ce  jugement  une  execution  fut 

prise  par  voie  de  saisies-arrfits  anxquellea  le  dfefendenr 


fit  opposition  alin  d'annuler.    Cette  opposition  fut  con- 


OQURTT  av  qubbn'8  bvnoh. 


m 


Ition  fat  con- 


testfi^  et  lorsqn'elle  6tait  encore  pendante  M.  Bo^r  est 
mprt,  'ay ant  par  son  testament  I6gn6.  ses  biena'  4  son 
§poiue,  Dame  Arline  Kimber,  qui  pr^senta  one/reqadte 
dans  l^  cause  demandant  la  reprise  d' instance.  /&(adame 
Boxer  reside  en  Angleterr^  et  I'opposant  deman/le  d*elle 
le  oautionnement  poilr  ses  frais. '  La  motion  i  cet  effet 
fut  renvoyde  par  la  Cour  Infgrieure,  vu  que  Topyosant 
avait  d^^  entre  ses  mains  uue  valeur  de  $226,000  appar- 
tenant  A  la  substitution  dont  Madame  Boxer  est  grev6e, 
gage  plus  que  snffisant  pour  garantir  I'opposant  de  ses 
-fraiK'  :  .7" ^"^"-  ;■-'  '. 

L'article  t963  du  Code  Civil  dispose  que  celui  qui  ne 
pent  pas  ^ou^  de  caution  est  re9u  k  donner  h  la  place, 
en  nautiMMtem,  un  gage  suffisant.  D'ailleurs  M.  Boxer 
^^'^^^  ^yfl^P^^^  cautionnement  pour  frais  dans  la  pr§- 
sente  cHBS^ll-  n'y  a  pas  de  nouvelle  action  et  Madame 
Boxer  dit  maintenant,  "je  suis  Th^ritidre  testamenture 
demon  mari,  je  suis  aux  yeux  de  la  loi  la  continuation ' 
de  sa  personne  juridique  et  comme  telle,  je  ne  fais  que 
continuer  la  m6me  action  intent^e  par  lui  etdans  laquelle 
les  frais  du  d6fendetlr  oppbsant  sont  d6ja  garantis  par  le 
cautionnement  qu'ill^  donn6."  Si  par  le  jugement  on 
arait  refuse  Ip  cautidnnement,  peut-dtre  la  permission 
serait  accord^e  d'appel^r  ici  de  ce  jugement.  Mais,  recton* 
naissant  le  droit  de  I'opposant,  il  ne  le  refuse  pas,  mais 
trouve  seulement,  comme  fait  apparaislant  au  dossier,  que 
I'bpposant  est  d6j&  snffisamment  garanti.  Comme' toute 
question  de  frais  est  g6n6ralement  laiss6e  k  la  discretion 
du  tribunal,  celle  de  la  suffisance  du  cautionnement /emA- 
es/um  solvi  doit  4'6tre  6galement.^  Nous  croyons'  que  le 
d^fendeur-opposant  ne  souffrira  aucnn  prejudice  par  le 
jugement  et  gue  les^fins  de  la  justice  veulent  le  rejet  de 
la  motion  demandant  permission  d'appeler  de  ce  jugement 
interlocutcjfire. 

Permission  d'appeler  refus6e. 

H.  Abbott,  C.  R.t  pour  la  reqndrante.^ 

il,  BroMrAatM/,  pour  I'opposant. 

(B.yKj        '  '- 
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MONTBSAL  ^A^  BXF0BT8. 

*  '         ■     ■  .■■■■    7,  ■'.-.,■.-■  . 

pf     . :  ^     ,         .  ^V  *       .       .     '  ^2  noveifibre  1887- 

Coram  TessisB,  XHboss,  Ba«t,  OHbBOH  et  Dobsbtt,  JJ. 

ANDREW  J^tAN  ET  ik,  ' 

{DSfiMdeurs  en  Cour  InfiHeute),    . 

APPELAMtB; 

/iroSEPH  PRATT,         •  i 
"  (ZVmiin^wttr  em  Cour  Infirieure), 

**-       ,  •  '        ■*  •  ,  ■ 

4pp^  au  Coliseii  Priv4 — ExicutionprovisionneUeduJugement. 

Juoi : — Que  le  dossier  dpit  etre  remU  i  la  Conr  6up6ricJUie  poor  I'ex^u- 
tiondu  jugeraent  Icjraqne  ],4i>pel  p'a  pas  4t4  log6  auCoEJiBeilPriyi'' 
dtps  lee  six  mois  sniVant  la  date  du  Jagement  de^Ia  Cour  da -Banc 
de  la  Reine  accordant  I'appel.    G.  P.  C.  1181. 

'  ♦,      .     -•   ■■'■ .        .    '  ••.. '^.>  ■■';:;■■  *■ 

^   TeSSIEB,  J.  f^  „      '\.'    :■    '■         .:•  ■•:-^  .■■■;    — ?.''       ':" 

Ii'intim6  ddmande  par  sa  motion  que  le  dossier  soil   ' 
reniis  k  la  Gonr  Sap^rieure  pour  rex6ciitiondn  jagement, 
attendn  qn'an-deld  de  six  mois  sont  6coal6i  depnis  h 
date  dn  jngement  accordant  la  pennission  d'appeler  au 
Gonseir]Pnv6,  et  que  dans  rintervalleappel  tt'y  a  pas  ^ii 
log6.    I46  jngement  permettant  V^ppel  a  6t6  randn  le  29 
mars  1887,  les  sil  mois  sont  6chns  le  29  septembr^  der- 
niei^  et  maintenant  pl^s  de  bait  mois  sont  6coalte.  Depnis 
le  joar  de  la  presentation  d?  la  motion  actaelle,  lea  app^  ^ 
lants  ont  fait  completer  le  transcript  da  diossieret  ils  ont 
d6po86  ce  transcript  an  bailan  des  postesici  A  I'adresseda.  ' 
^Sonseil  Priv6.  Les  pl^arears  des  appelants  expliqaent  le 
.d^lai  qai  a  ea  lien  par'le  fait  qae  M.  Benja,min,  proci^ear 
des  .appelants  lors'.de  Vendition  de  la  caase  par  cette 
Obur,  est  mort  depais  la  date  da  jogement  dont  on  vent 
appeler.    Mais  on  voit  qae  I^s  procorean  actuels  .repr£-., 
sei^taient  les  appelants  ati^mois  de  mars  dernier,  et  que 
,enx- 


aiitre,cdt6  ce  n'est  pts  aam  raiaon  que  l^  Ipi  met  des 


fUedujugement. 
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liniiteB  aadilai  pendant  lequel  la  penniastt^n  d!appeler 
arrdte  rezicntion  da  jngemdnt ;  dans  oeUe^sauBe  le^uge- 
sent  accordant  liy;,demande  ponr  un-montant  de  fl.lOO 

>  fat  rendu  en  1884  et  fat  aiiUmii^enient  confirni6  le  18 
man  lasf  {videU.  L.  B.,  8,Q.  B.  1),  et  si  an  d61ai  plas; 
coQsid6i'^Me  derait  Atre  accord6  ji'iAtim6  soaffrirait  peat< 

~,6M  injas^ment.   Noas  mentionnons  ceci  non  pas  cQinm^ 
consid^rant  da  jagemei\ti  mais  poar  faire  ^qIr  la  rai- 

^son  4e  Ii»  lot.  vL*article '1181  da  Code  de  Proc£<^r9< 
Civile  btdonne  qae  "  Tez^cation  da  jagemest  de  la 'dear, 

."da  Banc  de'^la  I^ine  nc^peat  noli  pins  6tre  arrdtfe  oa 

-"  ^aspendne.  aprds  s|x  mois  &  qomptervda  joar  aOqael 
"  I'appel  est  accords,  h  moins  que  TapjielaDt  ne  prodaise 
"  ao  greffe  des  appels  an  oertiiicat  da  greffiet  da  Gonseil   ' 
"Priy6  de  Sa .Jiiajes||6,  ou  de  tout  antra .qffici;er  coipp6c 
"  jtent,  constatant  qae  Tappel  y  a  6t^  Ibge  danjs  c#d6lai, 
"'et  qae  des  procMure^  ont  6t6.  adoptees  sn/cet  appel.*'   r 
Dans  toate's  les  causes  cities  comnye  pr6c6dentsen  rapi>ott  « 
avec  ,cet  article  da  Gode,  le'transcript  dfi' dossier  ar^t  6t6 
remis  d^ins  les  six  mois  et  il  ne'n|anqaa(ifq«e'le  certificate 
Dans  la  caus^  de  Jbne^  v.  Chmon,  )(» trausoripl  daulocfsier  ^ 
afut  6t6'tiiapsmi8  uti,  jour  ou  deuf  ttprds  1^  d^ai  de  six 
mois.et  14  la  Coor  semble  avoir  d6cid6  'que  le  d6lai  jpbur 

•  la  prod^ipn  du  certific^t  li'fttjlc  pas  ijaix>j§ratif ;  cette  Gpur 
ne  pent  pas  adn]iettre  cette  interpretation.    Mais  les  cir*.   ' 
fonstf^ices  de  cette  6ause  di|^reiit  de  celles  de  la  pr(|6e^te.\> 
Nous  lie  d^clarqiis'  pas  que- les  apiMslfhts  sontid^chus  de.  . 
lenrapp^l^ mais  nous  accordons44'intim6  c^tte  partie  de '  w 

.sa  nioti<¥&  par  iaquelfe  il  di^mandeqae  le  ddsder  doit  re- 
ihis  4  l#Coi)r  Sti];>6rieur(p,pctUT  Tex^cution  du  jugement.    ', 

*    OeOSS,  J.  ^-*^^^  •►■,■■;  ■     ;.;   '  ;      :[:•■■.:''.  :.,::y     _.^;.:''   ''/ 

I^would  not  reject  tEls  motion,  l>ut  |  would-  foe  disponed 
to  hold  it  0)ver  for  a  time;  in  order -||p  give  tlye  party  in 
default  an  opportunity  to  produtiie  tog  certificate.  There 
were  some  'spiscial  circumstances'  in  :the  case  which,  I 
think,'  might  jiistify  this  indulgence.  The  attorney' in 
-■ehaitfe-of  thocasc  wnaill,  thufo  was  an  oifiiaeibn  in  ^eF^ 
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attorneys'  may  have  to  adyance  the  amoQnl  themaelves. 

I  do  not,  However,  dMoent  from  the  judgment. 

•4:^    .     .  Motion  accord6e, 

"*>    Abbotts  Sf  Canipbell,  procureurs  des  appelants.  1 

. ,.   Trudel,  Charbonnea^  Sf  Lamothe,  procureurs  de  Vintim^. 

—  ,-J     ,(H.  J.   K.)  ;■/        '.,        ~-  _  .;,_ 


•\ 


-%. 
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84  septembTe  1887. 

boram  Dorion,.  J.  C,  ^Tessikr,  Cross  et  Baby,  JJ. 

THE  CANADIAN  PACIFIC  RAILWAY  COMPANY, 
^  {Dtfenderesse  en  Cow  Inf&rimre), 

.T,         I  Appblamts;^ 

-     .  -  ■        ,  '-■".-  ■  -    ■  '  » 

■  ■■      .-■■..   ...■'"■  '■    -    "         .,•'■■*'■'  ■    .'   ■■ 

..SIMON  J.  CHALIFOUi,  * 
.  \         {Demandeur  en  Caur  Inftrieure) 

.    \  ■  ■  ■  ,    ■      ■  --■.-•.    IntimI-' 

,.-,- -   ^  ■   .■^^;-■.■  '  ■  ■■'■■■■     "■-:  '   ■> ..  ...    . 

Qua$i-tUtU—NigligeHce — BespotuabUitS. 

in^  (Cross,  J.,  dtM.) :— Qne  loraqn'ub  accident  sor  nn  chemin  cje  fer  est 
arrive  par  auite  d«i  la  rapture  d'nn  rail,  c'eat  &  la  compagnie  A  pronver 
qae  cette  rupture  est  d&e  i  un  caa  de  force  majeure  et  sans  sa  faute, 
autrement  il  y  aura  pr^somptionde  negligence  et  elle  sera  i^esponsa* 
ble  des  dommages  qai  en  Bont  r^iPNlPi  ' 

^Le  jogement  dont  est  appel  (rapports  M.  L.  B.,  2>  S.  C, 
p.  171),  ftxt  rendu  par  la  Cour  Sup§rieure  (MaTHIBU,  J) 
&  Montreal,  le  12  mars  1886.  '      ^ 

Dorion,  J.  0.  :^ —  \ 

Le  26  Janvier  1884,  Chalif9^X|  le  demandeur,  intim^, . 

6tait  passagQT  &  bord  de  Tun  des  "truns  de  la  compagnie 

ftppelante.    Prds  de  Calumet,  entre  Ott&wa  et  Montr§d, 

le  train  d6railla  et  Gfaalifoui  re^ut  dans  cet  accident 

^plusieurs  blessures.    ll  s'est  pourvu  en  dommages,  et  la 


tiompagnie  a  plaid6  q^'eHe^  «vait  agi  arveo  toot»  U  pra 
deiwe  possible  et  que/raccident  est  arrive  par  suiite  de  la 


»     , 


'^:a:^iS^-ff'ii^'i*r'^r'\j  ". 


\ 


I 
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niptare  d'nn  rail  sans  fnute  ancune  de  sa  part.  A  I'en- 
qndte  laoompagnio  a  ehercM  A  prouver  que  lo  rail  qui 
avait  causS  Taccident  s'dtdlt  rompu  k  raiaoii  d^s  change- 
ments  de  temperature.  Les  t^moins  de  la  compagnie 
disent  qu'il  avait  fait  trds-froid  qnelques  jours  avant  Tac- 
cident,  mais  que  le  jour  de  I'attcideut  la  temperature  6tait 
plus  douce,  et  ils  attribuent*  ft  ce  changement  la  tnpture 
du  rail.  Si  o'est  Ik  la  cause  de  I'accident  il  est  4vident> 
que  le  rail  avait  d&  dtre  cassi  depuis  quelques  jours,  pui»- 
que  le  fer  se'  ca^se  en  se  rerroidissant  et  non  en  s'dchauf- 
fant  et  la  compagnie  a  commis  une  negligence  en  ne  rem- 
plapant  pas  de  suite  ce  rail.  Si  ce  n'est  pas  la  gel6e  qui 
I'a  fait  casser,  c'est  qu'il  6ti^  defectueux,  et  la  compagn^p 
etaif  egalement  en  fante.  La  majority  de  la  Gour  est  d'o- 
piniou  d6  coi!||rmer  le  jugem€\^t  de  l|t  Oour  Superienre 
qui  a  a«^ord6  |400  de  dommages  44J|»tim6.  -V 

V  *  Jugement.confirm6,  Cross,  J.,  d&j.  '- 

*  Abbott*  Sf  'Campbellj^potit  rapi>elante.       j 
Geoffrion,  Borion,  Lqfleur  4*  iWii/re/,  pour  I'intinMS. 

r  (H.J.  K.)        ."•        ;  , 


im. 

0  P.,B  Co. 
Challroiu. 


Novembeiv26, 1881 
Coram  Jiomojs,  Ch,  J.,  Tessibb,  Cross,  CnuBOff,  J  J.    ,, 

LBSI.IBJ.SKiBI/r6NKT-AL.;     ' 

-■■■—-^.f^-y--^^^  (J)tf(eittl(mt$  in  Cowrt  bi^Wf) 

'^■:i^/:.J\ ''/'■/:''■  :'^:\    'v-.C^  ■ApPELLfNTS}. 

..   •"■  :..-  ;  .'"  ■    ,  -",;•..'  ;:i ,  ■ 
fWILLIAM  a'teVANSi  ^ 

*|  {Plamtfin  Court  belovf),      .^ 

BsspoK^ENal , 


m-  ■*: 


Lessor  and  Lessee— C.  C.  l%'2Si—tieAnsibUUy  "of  Tenatit— 
':.,4e$^^  bu  fire— Burden  of  Proof-^Police  Regulatums, 


H■rt^^^Th^t  the  tiwwumpUou  of  fltult  wtrijltohed  by  ac.  101)0,^iprtiM*= 


the  Iflsiee,  cannot  be  Invoked  by  the  kaaor  who  by  tiie  tertns  of  the 
leaae  stipolated  for  the  delivery  of  the  prraaiMS  in  as  good  order,  etc.. 
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at  the  expiimtion  of  the  leasfl  "  acci'ilontii  by  flrn  Azottptad,**— and 
mora  particularly  where  the  leweee  .undertook  to  pay  all  extra  pre« 
miuoM  of  inaarance,  which  might  be  chained  to  the  leaaor  conaequent 
on  the  nature  of  ^le  buaineaa  carried  on  in  the  premiaea  by  the  leiaeea. 
In  auch  caae,  the  burden  of  proof  ia  on  the  leaaor  to  eatabliab  fkull  on 
the  part  of  the  leaaeei.         ],'.-■■.  ■  :■  ,»',"    ,.■;;■;■.  ^■■■,;%^';4.\ 

2.  Where  in  auch  circumatanoM  the  eatiae  of  the  ^i«  ii  iiot  «rt»bttlh«dr 
it  will  be  considered  an  accidental  flre  for  which  the  leaaaea  cannot 
be  held  reaponslble.  And  the  Tact  that  tl)e  leaaeeatlid  not  conform 
■trictly  to  the  regulation^of  iwlioe  with  reference  to  the  depoait  of 
~T~~~lihea,  will  not  affect  the  eaae  in  the  abaenoe  of  any  proof  that  auch 
negligence  on  their  part  waa  the  cauae  of  the  flra 
j"  -  .r  ._  .        '     ■  '  .    . 

*v.The  appeal  was  from  a  judgment  maintaining  an  ac-' 
tion  of  the  lessor,  based'  upon  Art.  1629  of  the  Oivil  Oode. ' 
The  jadgment  of   the  Ooart  below   (Superior  Oourt, 
Montreal,  DoHESTY,  J.,  Oct.  81,  1885),  was  in  the  fol- 
lowing terms: — '  ' " 
"The  Court,  etc.             ,       ."        '       '         ' 
"  Gonsidering  the  plaintiff  hath  shown  ri^ht  of  action 
in  this  cause,  and  proved  the  material  alleg^ionc^  of  his 
declaration  in  the  premises,  and;that  he  hath  established 
his  claim  for  rent  and  taxes  and  sustained  dainages,  by 
the  destruction  by  fire,  of  the  builditig  in  question,  in 
this  pause,  in  all  to  an  amount  of.|2,676,  over  and  above 
the  $10,000    received    by   him   for   insurance   on   said 
building,  for  which  amount  or  difference  the  defendants 
.are  liable  accordihg  to  the  proof  made  and  the  jaw  appli- 
cable to  such  proof  in  that  Jiehalf ;: 

"  And  considering  that  defendants  have  failed  both  in 
law  and  in  fapt  to  establish  tl^e  pretentions  and  pleadings 
by  them  set  up  as  gainst  and  in  answer  to  this  action, 
and  more  particularly,  to  make  good  their  position  or  pre-  ^ 
>  tensions  that  defects  in  construction  of  the  building  in 
question  could  and  can  be  legally  pleaded  mbar  oi  an 
action  of  this*^  nature  as  between  lessor  and  lessee,  dismis- 
sing snph  pleaf  and  eash  of  them,  doth  adjudge  and  con- 
demn the  said  (lefendants  jointly  and  severally,  to  pay 
and  satisfy  to  said  plaintiffthe  saidT  sum  of  IM'^i  ^^' 
posed  and  due  as  follows':  |288  for  rental  of  said  leased 


premises  JfoimTh©  Ist  of  Mi^TBSf ^toTEe  22nd  of  Juneljjr 


1884^:  |84,  amount  of  taxes  and  assessments  on  said  leased 

t 

■J?- 


ootnvr  or  ^uun'a  bbnoh. 


m 


't 


pretnisei  for  the  year  from  the  lit  of  May  1984  to  Ist 
of  May  1885:  |1,2M.9.'>,  for  damageH  entimated  at  an 
amount  equal  to  the  amoupt  of  rental  of  aaid  premises 
trfm  the  22nd  of  June  1884  to  1st  of  Fehmary  1886 :  and 
|1092  being  the  balance  of  the  estimated  cost  of  recon* 
structing  the  said  premises  after  deducting  the  said 
amount  of  iiisurance  realized  by  plaintiff:  with  in-' 
terest,  etc."  •  >.     ' 


in?. 

BkcHon 
Ktmm. 


Sept.  15,16, 188T1  ^  .  •       ' 

W.  M.  Kmr,  Q,  C,  and  A,  W.  Atwater,  for  the  appel- 
laiiia:-— -  ^  .,.:■    ■  .    .\-    ty-  ;■■  -^  ■.    ,,:■      ^ 

The  appellants,  in  January,  18^2,  leased  frpm  t\^  rse- 
pondent  for  ten  years  from  the  '1st  of  Ma]^  then  next,  a 
store  and  factory  being  numbers  52  and  54  St  l)^nn^ 
Street,  in  the  City  of  Montreal.at  a.rent  pf  |2i000  pw 
year  with  taxes  for  the  first  five'  years,  and  |2,40(E  with 
taxes  for  the  remainder  of  the  term  of  the  lease.   ^ 

The  appellants  were  wholesale  shirt  and  collar .manii>^ 
facturers,  and  dealers  in  haberdashory^  and  they  had  beisn 
carrying  on  the  same  business  iif  the  same  premises,  ibr 
several  yqars  previous  under  lease  from  the  respondent; 

.4t  a  few  minutes  before  three  o'clock  on  Sunday  moni* 
tfig,  the  22nd  of  June,  1884,  a  fire  was  discovered  on  the 
premises,  and  within  fifteein  minutes,  of  the  discovery  of 
the  flames,  the  entire  building  collapsed  and  fell  to  the 
ground,  totiklly  destroying  the  stock  of  the  appellants. 

On  the  1st  of  August,  1884;  the  resiwaidenl  protested 
the  appellants  alid  claimed  $28^.05  for  the  rSnt  of  the  pre- 
mises from  the  Ist  of  May,  1884,  to  the  date  of  the  des- 
truction of  the  building,  and  a  further  sum  of  |216  for 
taxes  for  the  current  year,  and!  the  further  sum  of  $211.95 
for  damages  estimated  at  an  ataount  equal  -to  the  amount- 
of  rental  of  the  premises  from  the  fl»id  22nd  of  June  tq< 
the  first  of  Atigust,  and/the  ftirtheir  sum  of  |T,500,  being; 
the  balance  of  the  estinpiated  cost  of  constirtfcting  the  pre^ 
niises  after  deducting  /ian  amount  of  |10|fl|D0  which  ^e 

erooted  by  liim'. 


respondent  had  ooili/teci  as  iaiurance  el 
ilpon  the  building. 
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On  the  14th  of  ^August  the  appellantfi  ntptled  to  thin 
protest  .notarially  to  the  uffeot  that  Ihn  leans  waa  dimolved 
by  the  deRtructiou  of  the  leaned  proinisea  on  the  22nd  ol 
June,  tendered  him  the  sum  of  $288.05  being  the  amount 
of  rent  dae.ap  to  thfi  date  of  the  detitruotion  of  the  batld- 
ing,  and  declared  their  willingness  and  readinesa  to  pay 
their  proportion  ot  the  usseasments  on  the  building  for 
the  portion  of  the  year  daring  which  they  had  occapied 
the  premises  up  to  the  dste  of  their  destruotiot). — ~ — ^~~ 

Thts  tender  respondent  declined  to  accept.    —O, 

Agadn,oi^  the  9th  of  January,  1885,  the  appelliints  ten- 
dered the  same  amount  of  reiit  together  with  the  propor- 
tion of  taxes  for  the  form  during  which  they  had  occn* 
pied  the  building,  in  all  the  sum  of  |82f  .78. ' 

On  the  9th  lof  February,  1885,  the  respondent  took 
action  against  the  appellants,  and  by  his  declaration 
alleged  that  the  leased  premises  were  totaljy  destroyed  by 
fire  and  that  the  fire  was  due  to,  and  was  caused  by,  the 
fault  and  negligence  of  the  appellants. 

The  appellants  appeared  and  by  their  "plea  admit  tl^e 
lease,  but  say  :-^ 

1.  That  the  lease  was  terminated  on  the  22nd  of  June, 
by  the  total  destruction  of  the  premises,  but  that  the  det* 
tmction  was  not  caused  by  fire.  V      ,  \* 

2.  That  they  had  always  as  lessees  of  the  premises  U8e<i 
the  same  as  prudent  administrators  and  exercised  every 
care,  and  that  they  had  only  used  them  according  to  the 
purposes  for  which  they  were  leased.  They  deny  that  the 
fire  which  broke  out  in  the  premises  was  caused  by  their 
fault  or  by  any  of  those  in  their  employ,  and  specially 
deny  that  the  fire  wra  the  t^auseof  the  total  destruction  of 
the  premises.  Theyallege  that  the  building  was  defect- 
ive and  that  respondent  neglected  to.  maintain  the  same 
in  a  fit  condition  for  the  uses  for  which  it  was  intended, 
under  the  lease,  or  to  warrant  the  appellants  against  do* 
.fects  and  faults  in  the  building.  That  respondent  knew 
of  the  defective  character  of  the  building  and  had  been 

...SHuraed  of^  t.h«  wamw  hy  thw  ftpp«»llftn4fh-ahd  4hey 


specially  that  the  chimney  on  the  uorth-west  side  of  the 
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bailding  was  (uulty  and  dufective  and  improperly  built, 
and  was  not  properly  Joined  to  the  wall  against  which  it 
waa  built,  That  by  the  terms  of  the  leaso  the  appellauta 
were  specially  relieved  frt»ra  liability  resulting  from  ac- 
oidents  by^re,  and  that  any  fire  whi(;h  oucurrM  in  the  pre> 
misea  was,  sq^  far  as  the  appellants  were  concerned,  purely 
accidental  and  that  the  appellants  themselves  were  losers 
by  the  fire  to  the  extent  of  |2().00O. 

yS.  The  appellants  allege  further  that  they  are  not  undeir 
any  cironmstahces  liable  for  any  k>ss  which  the  respon* 
dent  may  have  suffered  by  reason  of  the  faulty  and  de- 
fective  construction  of  his  building,  and  thi^  any  loss  oc- 
casioned by  fire,  or  which  fire  might  have  occasioned  in 
thasaid  building,  had  it  been  properly  built,  was  amply 
covered  by  the  insurance  on  the  building  which  the  re8« 
pondent  had  effected  and  which  he  had  collected.  - 

4.  The  appellants  allege  that  by  the  terms  of  the  lease; 
they  undertook  and  were  bound  to  pay  all  extra  premium! 
of  insurance  rendered  necessary  by  reason  of  the  nature 
of  the  business  carried  on  by  them  on  the  premises,  and 
that  by  law  and  the  terms  of  ihe  lease,  the  respondent 
thereby  undertook  to  insure  the  buifding  against  loss  by 
'fire  and  for  the  consideration  mentioned  to  relieve  the  ap- 
pellants from  any  such  risk,  and  that  during  all  the  term 
of  the  lease  the  respondent  demanded  and  the  appellants 
paid  such  extra  premiums  of  insurance  mad  that  the  res- 
pond^t  was  bound  to  insure  hin^self  against  loss  by  fire, 
and^wat  if  he  failed  to  protect  himself,  his  loss  was  due 
to  his  0W4  ffiult  and  neglect. 

'5.,,That  the  cbwilding  was  badly  and  improperly  con* 
strucjted,  ther  foundation  not  being  sufficient  and  the  walls 
not  snfficiently  strong  to  support  the,  weigl^t  and  height 
of  the  building,  to  «uch  an  extent  that.^o  walk  had  been 
forced  from  the  perpendicular  and  over-hung,  und  the 
entire  floors  on  the  third  and  fburth  stories  of  the  buihd*- 
iug  had  fallen  or  pulled  away  from^th^  north  wall  and  be- 
come detached  and  had  pulled'  away  the  chimney  on  the 
-twrth  side  of  the^  bwldiagr<rf  all  Jwbiob-th«-re»pondoitt= 
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Thai  the  appAlIantii  a«ed  the  groatott  poiwibl«  earn  to 
'^"  fP^f^^  aglinRt  loss  or  (lamafftt  by  tire,  and  that  on  th«  nif^ht 
in  quHRtion,  no  i\f*i>  «'oul<l  have  brokim  ont  in  the  bailding 
from  any  heating  apparatUH  uied  by  the  ap|i«llants,  and 
that  the  fire  which  did  aotually  break  oat  would  have  been 
•Xtiotj^aiehed  with  comparatively  Ji^ttle  loaa,  had  not  the 
whole  etnictan^  fallen  to  the  ground  within  fifteen  min- 
utes of  the  time  ot  the  diHoov*«ry  of  the  fir«.  That  the 
fire  broke  out  near  the  third  story  on  the  north  side  of  the 
building  ai^d  was  caused  by  the  defective  condition  of  the 
chimney  before  mentioned,  and  of  the  space  biHween  th« 
chimney,  the  walls  and  floor.  ''    m   '  ;^      * 

For  answer  to  pleas  respondent  said  : 

1.  That  the  tender  is  insuflicient,  inasmuch  as  the  rent 
and  taxes  paid  to  the  date  of  the  said  fire  amount  to  the 
sum  of  1872.06.     $         ,  ■.  i 

2.  He  denies  generally  and  alleges  that  the  appellants 
ane  by  law  responsible,  and  he  further  specially  denies 
that  the  building  was  improperly  built  or  in  bad  repair 
at  the  date  of  the  fire.  He  iVirtlier  alleges  that  prior  to 
the  date  of  the  lease,  being  the  11th  of  January  1882,  the 
appellants  had  been  in  possession  of  the  premisea  for  the 
period  of  nine  years  and  were  aware  that  the  building 
was  well  built.  That  tht>  chimney  mentioned  in  the  plea 
had  been  taken  down  some  months  before  and  rebuilt, 
and  was  well  built  and  in  good  state  of  repair  at  the  date 
of  the  fire.  That  the  appellants  had  the  building  filled 
with  goods  in  paper  boxes  which  are  inflammable  ma* 
terial.     -^ 

'  8.  He  denies  generally  and  repeats  the  allegation  of  the 
strength  and  good  state  of  repair  of  the  building. 

4.  He  denies  generally,  and  further  says  that  the  ap- 
pellants did  not  agree  to  pay  the  ordinary  insurance  on 
the  said  leased  building,  but  only  the  extra  insurance 
which  the  insurance  company  might' charge  by  reason 
o!  the  hasardous  nature  of  the  business  carried  on  by  the 
appellants,  and  denies  that  there  was  any  liability  on  the 


napuudent's  part  to  insure, 
fi.  He  denies  generally,  and  specially  dehiM  that  ap- 
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p«llMit«  used  ev«ry  o«re  In  and  about  tbn  pr«roiM«,  and 
illwgna  that  the  appeUantu  had  pravioaily  stored  and  ^1^ 
filled  thu  building  with  goodit  pa<;kifd  in  pap«ir  bozm,  and 
had  a  fin)  and  machinery  in  operation  on  thu  third  and 
fourth  flats,  and  the  appellants  did  not  take  snffloient  and 
proper  care  with  rogsrd  to  that  Are.    .  - 

On  these  ploadingn  the  issue  was  join^. 


..•H-- 


The  mMpondent\case  i 
of  article  1629  of  the  Civ 
"  When  loss  by  fire  oocn' 
"  is  a  legal  presamption 
"  caused  by  the  fault  of- 1 


leniM  that  ap- 


ntirely  00  thirproi 

ich  reads  aa  follows  f 
remises  leaned,  ther^ 
ithe  lessor  t||At  it  ffii ; 
or  of  the  persons  foir 
"  whom  he  is  responsible,  i^nS  unless  ho  proyea  the  con* 
"  trary,  ho  is  answerable  to  the  lessor  for  such  loss." 

The  appellants  proved  that  they  had  used  every  pos- 
sible care  and  precaution  in  the  conservation  of  the  leased 
premises,  and  in  this  respect  had  fully  conformed  to  the 
obligations  of  a  lessoo  an  ostabliRhod  by  Art.  I(i26  of  the 
Oivil  Code  "  to  uro  the  thing  leased  as  a  prudent  admi- 
nistrator for  the  purposes  only  for  which  it  is  designed, 
and  a(v>ording  to  the  terms  and  intentions  of  the  lease." 
A  private  night  watchman  was  employed  by  the  defea* 
dants,  to  look  after  the  proinises  during  the  night.  The 
building  was  of  brick  with  a  stone  front,  facing  to  the 
east  and  having  its  north  wall  against  ^h^^uij|^S9  '^o^^^^Q 
as  Shorey's  building  on  the  comer  of  St.  H^^and  St. 
Joseph  streets.  In  this  north  wall  was  a  chimney,  and- 
on  the  south  side,  remote  A-om  Shoreys,  was  another 
chimney  communicating  with  the  premiiea  in  the  base- 
ment. "        , 

The  appellants'  business  was  chiefly  made  up  of  the 
manufacture  of  shirts  and  collars,  which  neceasicated  the 
drying  and  the  laundrying  of  the  articles  when  manufac- 
tured and  consequently  the  use  of  considerahle  heat  in  the 
processes.  The  nature  of  their  business  w As  thoroughly 
known  to  the  respondent  as  they  had  used  the  same  pre- 
mises in  practically  the  same  manner  for  nine  years  be-, 
irfimy^  his  grautiug  them  the  lease  under  which 
they  occupied  at  the  time  of  the  fire.   The  first  or  ground 
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flat  was  used  as  an  office  and  warehouse  for  certain  ma- 
nnfactnred  goods.    The  second  flat  was  used  also^  for  stor- 
ing haberdashery.    On  the  north  side  of  this  flat  next  to 
Shorey's  there  was  a  rack  containing  haberdashery  and 
'  underclothiiig  and  there  were  also  tables  in  the  centre 
-^fuid^in  the  back!   On  the  south  side  remote  from  Shorey's 
were  tables  containing  braces,  rubber  coats,  and  uinbrellas, 
'all  pffetty  i^ell  filled.    On  the  third  flat  at  the  back  in 
the  cprner  next  to  Storey's  was  a  small  stove  used  for 
heating  irons  for  the  collar  turners  ;  along  ShoteV's  side 
were  casefe  used  to  pile  undressed  shirts,  on  the  front  were 
sewing  machines,  and  the  Bouth  side- farther  from  Shorey's 
was  used  for  piling  cambrics,  cottons  and  linens  in  boxes. 
It  is  important  to  notice  that  the  small  stove  on  this 
flat  was  the'only  stoie  or  fire-place  used  by  the  appellants 
which  connected  with  the  chimney  on  the  north  side  next 
to  Shorey'S:  It  connected  with, this  chimney  by  means  of  a 
pipe  which^  was  let  into  the  chimney  near  the  ceilihg  of 
the  third  story  and  floor  of  the  fourth  story  above,   ^he" 
fourth  flat  was  used  along  the  side  next  fo  Shorey's  as  an 
ironing  room,  and  the  front  was  used  as  a  room  for  pack- 
ing manufactured,  goods  in  boxes.    There  were  shirts 
and'c6llars  reldy  to  be  boxed  on  this'^flat.    On  the  lower 
orsouth'side  away  fr6m  Shorey's  were  two  laundry  stoves 
or  heaters  wJiich  were  used  to  heat  the  smoothing  irons 
used  in  appellants'  business.    The  garret  ^i^as  used  as  a 
storing  departmient  and  dicing  room.    There  were  some 
underclothing  in  cases  and  some  shirts  stored  oU  this  flat. 
It  is  noticeaBTe  that  the  goods  which  were  stored  ou 
the  side  next  to  Shorey's  were  the  most  severely  burnt; 
nearly  all  the  salvage  of  goods  in  the  building  were  taken 
from  those  which  had  bdeh  on  the  south  lld6.    These 
ere  more  scorched  and  spoiled  by  water  than  ^rnt, 
^nd  did  not  appear  as  though  fire  had  been  th'roUigh  them. 
The  stoves  were  protected  with.6very  possible  care  with 
tin„round  and  beneath  them,  and  McConnel  say|u  thero 
ha^'been  no  fire  in  the  stove -on  the  thifl  flat  on  Ine  day 
^  fhR  fire.    The  stoves  on  the  fourth  flat  Jed  into 
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the  chimney  on  the  south  side.    These  stoves  had  been 
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there  for  certninly  five  years  and  werd  nsed  for  the  pur-  ^^^^ 
poses  of  the  lousiness.  Only  one  of  these  stoves  had  been  ^4^ 
used  on  the  day  before  the  fire,  and  they  Were  protected 
\y  sheet  iron  oil  the  floor  and  by  tin  completely  around 
them,  and  very  little  fire  ^qid  be^n^sed  on  the  day  before. 
Donaldson  who  had*  charge  of  the  fires  states  that  he 
examined  these  stoves  the  night  before  the  fire  and^ft 
them  black  out ;  the  other  fires  ii^  the  building  were  Iftso 

out.     %ery  cate  consistent  #ith4he  proper  conduct  of 
the  business  carried  on  by  the  appellants,  and  for  Which    •  — - 
the  premises  were  leased,  had  been  taken  to  prevent  the 
occurreiice  of  a  fire  which  would  be,  and  was,  disastrous 
to  the  appellants,  and  it  is  contended  that  it  was  impos- 
sible for  a  fire  to  have  originated  in  the  building  directly        ' 
from  the  use  of  these  appliances  for  supplying  heat,  had_ 
the  building  been  properly  instructed.' 

The  entire  destruction  of  the  building,  which  wae  due 
to  its  faulty  and  imperfect  construction,  necessarily  made 
it  impossible  to  ascertain  after  the  event,  the  precise  spot 
wWre  the  fire  originated,  but  the  appellants  contend  that  ' 
the  proof  adduced  by  them  established  tteyond  the  possi- 
bility of  ft  doubt,  that  the  fire  originated  in  tjie  chimney 
on  the  north  side  next  to  Shorey's  building.    This  chim- 
ney was  most,,  improperly  constructed.     It  had  only  one 
layer  four  inches  in  thickness,  of  bricks,  instead^  of  two,      « 
,  as  it  shoul4  have  had  at  its  back.    It  was  not  bound  to 
the  wall  nor  pointed  or  plastered.    The  other  side  of  the 
chimney  next  tb  the  destroyed  building  had  cracked  away, 
from  its  back  leaving  a  space  of  about  fo6r  inches  on  the   • 
third  floor     So  large  was'  this  crack  that  one  could  see 
from  side  to  side  of  the  chimney  bejtwe6n  chimney  and 
wall,  and  smoke  could  be  8e%n  going  up.    This  crack 
extended  three  storeys  down.  Th«  respondent's  attention 
had  been  called  to  the  condition  of  this  chimney.  A  couple 
of  years  before  the  fire  hie  etoployisd  a  plasterer  to  take- 
down the  chimney,  but  his  repairs  duly  extended  to  that        , 
part  of  the  chimney  which  was  libove  and  outside  the 
n  nat  jea  mto        ■       >>«iWing  'and  to  one  story  belo^  the  roof  to  within  three 
h  d  bTen         1       le6t  oflhe  fluui.    HiB  fufuinm  stopped  thon^  in  wpitf  Qf 
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the  protestB  of  has  plasterer  and  the  appellanta,  and  he 
left  the  balwce  of  the  cHimney  in  the  same  condition  as 
before.  In  addition  to  this,  the  floors  of  the  building  had 
been  drawn  away  from  the  adjoining  building  fron^^Mie 
inch  to  an  inch  and  a  quarter,  and  as  there  was  a  space 
between  the  floor  a^d  the  ceiling  in  the  different  stories 
it  was  almost  impossible  for  sparks  to,pass  up  the  flue 

'^  without  lodging  in  the  space  between  the  floors.    The 
evidence  of  the 'firemen  who  were  examined  proved  that 
a  j^re  so  ignited  might  result  from  a  spark  which  would 
"  smotifder  for  a' long  time  before  breakii)ig  out.    In  addi- 
tion ta  this  we  have  the  facts  that  the  fire  when  first  dis- 

•-    covered  was  coming  from  the  windows  on  the  third  |nd 

fourth  flats  on.the  side  next  Shorey's  only,  and  after  the 

buildiijg  fell,  the  heaviest  body  of  fire  was  towards  Mr. 

Shotey^s  building  and  while  the  new  part  of  this  bhimney 

'  was  clinging  to  Shorey's  wall,  the^whole  lower  part  had 

f'  £Ul^bi  aiid  there  were  indications  from  the  blackened 
.1^4  chaired  appearance  of  the  brick»^^|^?phorey's  wall 
arofiind  thp  chimney,  that  the  fire  had^4^inated  there. 
The  fact  ilso  that  the'goods  w^i^h  were  stored  ii\  that 
lade  of  tMl^uilding  sufrered  most  severely  from  the  fire, 
is  also  corioboratiy.e,  and  we  think  leayes  no  doubt  that 
the'  cau$<^«i>f  the  fire  was  the  defective  chimney  in  ques- 
tion. '  '^■^'"■''-r'.-.-.,     y- 

The  appellants  contend  also  that,  had  it  not  been  for 
the  faulty  iai^d  imperfect  construction  of  the  building  the 
fire  ^<||U  J^t^^^  ^^^^  extinguished  withptit  causing  the 
total  di8l&ii0tion .  of  the  building.  In- this  respect. the 
learned  judge  who  rendered  the  judgment  a  quo  mib- 
utkderstood  the  nature  of  this  plea  of  ihe  aj^Uants.  They 
did' not  pretend  that  a  fault  in  the  building  constituted  a 
plea  in-bar  to  the  respondent's  action,  but  they  did  con- 
tend that  th^y  were  only  responsible  (if  at  all)  for  such 
damage  as  was  oai^sed  by  fire  and  not  for  the  destruction 
of  the  building  on  account  of  its  own  defects.   , 

The  condition  of  the  chimneys  and  of  thV  floors  has 
ed  to,  hut  in  addition  in  that  •artt  havp 
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evidence  that  the  supports  ^re  insu£Qicient,  thiit  H^he 
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bttilding  Bhook  and  twmbled  ^with  erery  weight  that^ 
was  moved  in  it«and  with  every  motion  on  the  street  out- 
side, and  that  the  back  and  side  as  well,  bulged  to  such 
an  extent  that  it  Wais  impossible  to  see  th«  fou^datiop 
when  looking  from  the  roof,  andso  as  to  be  plainly  i*»^ 
ceptible  from  the  ground.    Besides  this  the  building  in- 
spector of  the  city  testifieS^that  the  building  had  been 
condemned,  and  he  also  testi^es  that  there  were  marks  of 
smoke  upon  Shorey's  wall  which  would  indicate  that 
the  chimney  was  defective,  and  th^t  It  would  be  dan- . 
gerous  in  its  condition,    the  buildiiig  was  k»<JWn  to  the 
firemen  also  as  a  dangerous  building.    Within  fifteen  or 
twenty  minutes  from  the  time  that  the  fire  was  discovered 
the  whole  building  colft^led,  and  as  proof  that  it  Was' 
not  burnt  down,  invQ8tw|f  ion  of  the  ruins  showed  that 
many  beams  were  not  bu||it  through,  rod  many  were 
only  scorched.    The  firemen  W||p  unanimous  in  stating 
that  they  never  saw  a  building  coUapSe  in  such  a  manner. 
The  roof  was  not  even  btir^t  through  at  the  time  it  fell, 
and  they  agree,  in  Saying  that  #it  had  not  so  collapse^ 
th6|y  ^ould^v|iave  been  able  to  extiMuish  the  fire  before 
it  had  destroyed  the  building,  and^nder  suqji  eircum- 
stances  the  respondent  cannot,  pretend  that  he  is  entitled 
to  the;  full  amount -of  his  loss,  whiQ^h,  had  the  fire  b6en 
put  out;  and  the  building  be^njfir^er^  constructed, 
would  hfve  been  covered  by  the  amo^  of  insurance 
which  he  collected. 
,^    The  respondent  himself  admitithe  receipt  of  the  eitra 
premiums  of  insurance,  and  he  moreover  adilits  that  he 
knew  all  about  the  business  of  tjie  appellants  as  they  had 
been  tenants  of  his  for  eleven  y6ars.    He  wm  also^jwart 
of  the  use  of  the  stoves  which  he  no,  complains  of  and  of 
their  necessity  fqr  appellants' business.     . 

The  respondent  endeavored  to  make  proof  of  careless- 
ness on  thejpart  of  appellants  in  handling  ashes  from  the 
stoves,  but  this  is  entirely  disproved  by  t^e  evidetfce  for 
the  defence,  which  shows^that  every  care  was  taken  in 
lUe  Imatmont  of  these  ttBh<»w  and  thfttrnal  was  entirely 
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used  for  heating  purposes,  Md  the  ashes  of  coal^re  shown 
not  to  retain  heat  sufficient  to  cause  ignition.  •  ^  , 
On  j;he  part  of  appellants  it  is  contended :»  ► 

1.  That  the  respondent  has  already  received  from  the 
insuraiiice  companies  more  than  the  pro^rty"  was  worth. 
-  ?.  That  every  possible  care 'was  taken  by  the  af>pel- 
Iant&  as  is  shown  by  the  evidence,  v  * 

3.  That  there  yr«Ti>  ificea  de  construction  pifeiB^t  iii  the. 
building— such  as  bulgings  in  the  walls-^walls  out  of  per- 
pendicular— sinking  of  the  walls  which  caused  the  build- 
ing tdfall-^  within  jtwenty  minufes  of  tbe  discovery  of  the 
fire,  which,  had  the  building  bi|^n  properly  built,  would 
never  have  occurred. 

4.  Defective  nature  of  chimney  next  to  Shorey's,  not 
built  abcording  to  rlile  of  trade  nor  the  by-laws  of  the . 
corporation — the  divisidtv  between  it  and  the  wall  was 
not  plasiered,  not  pointed,  and  badly  built. 

5.  Th4  theory  of  the  fire  as  maintained  by  the  appel- 
lants.   The  defective  chimney,  smouldering  fire  for  days.  ■ 
Like  instances  had  occurred  at  the  residence  of  Mr.  A-  F., 

..Gault  and  at  the  ^.  James  Hotel,  Montreal.  The  fire 
had  evidently  originated,  from  what  the  firemen  i;ay,  on 
the  third  flat.  The  stove  pipe  was  let  into  the  defective 
chimney  on  the  third  flat  near  ceiling  and  no  fire  was 
apparent  on  the  third  flat  at  the  commencement,-  nor  in 
any  other  flat  1ow«t  than  the  third.  The  condition  of 
the  goQ^s  also  proves  the  correctness  of  this  theory.  Tho^e 
on  the  Shoriey  side,  viz.  the  6ne  on  which  ips  chimney  was 
situated,  were  destroyed,  whilst  th^ose  on  the  other  side 
of  the  building  were  qnly  damaged — the  flame  evidently 
being  hottest  between  Shorj^'s  wall  and  the  wall  of  the 
building  occupied1[)y  the  appellants.       .  "■   t 

6.  The  respondent  wjas  perfectly  awate  that  the  charac- 
ter of  the  appellants'  business  was  to* a  certain -extent 

--ilangerous  owing  to  the  fact  that  heat  tov^an  abnormal  ex- 
tent was  necessary  in^he  preparation  (^  their  goods. 

Another  poixi|:  suggested  itself  in  the  consideration  of 
th<i  uppqllantHMiability^  There  ib  a  proYiaiQn  in  theJflflfle-i 


thatlhe  appellant':j|)iall  bcjr  liable'  to  pay  the  respondent 
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'any  extra  J^remium  of  iunurance  .which  the  retspondlnt 
JEuight  be  obliged*  to  pay  owing  to  the  hatnreof  the  busi- 
ness carried  on  by  the  appellants.  What  is  the  effect  of 
|his  pToiusion  on  the  lia\>ility  of  the  appellants .  under 
article  1629  of  the  Civil  Code  ?  Is  it  'not  equivalent  to 
an  undertaking  by  the  respondent  to  insure  the  building 
ttf  its  full  valnf  and  to  pay  the  premiums  thefefor  so 
long  as  thofee  premiums  are;i^ot  increased  by  the  nature 
of  appellants'  business  increasing  the  risk  ?    Does  it  not 

;  in  effect  appear  *as  if  the  ordinary  premiums  to  guarantee 
the  a|>pellants  against  responsibility,  under  article  1629, 
wer«  included  in  the  rent,  leaving  it  tor  the  respondent 
to  phide  the  insurance  with  others  or  to  be  his  own  in^- 
surer?  The, 'fact  of  the  premises  ^eing  intended  to  be 
insured  is  evidently  inserted  in  the  lease. "  It  is  clear 
that>iesp6iiLdent  held  out  to  the  appellants  the  ide^oi 
promise  that  he /(the  respondent)  would .  insure.  tlThy 
should  he  bind  tnem  to  p&j  any  extra  premium  he  might 
be  obliged  to  pay.^to  insure;,  if  he  had  no  intention  of, 
insuring?  .Moreover  if  is  cleftrly  shown  that  he  had 
suph  idea,  and  that  it  was  iagreed  that  he  should  Insure 
becfliUs^e  he  didlse  insure,  and  he  makes  no  claim  for  the 
premiums  v^hlch  he  paid  f9r  s^cn  insurance,  thereby 
acknowledging  the  fa6t  that  having  only  paid  ordinary 
rates  of  premiums  he  had  no  claim  on  them  for  such  or- 
dinitry  rates,  being  bound  to  pAy  them  kimself.    This 

^  view  is  strerigtheSSfed  by  tK9»|^t  of  hi*  hating  claimed 
from  the  appellants  merely  thcr^  extra  rates  for  the  extra  , 
risk.  Under  ordinary  -circumstances  if  there  were  no 
mention  of  insurance  ^rlates  of  prenj^^s,  it  is  clear  that 
*if  the  landlord  insurfes  tlie  premises  fcrwh^ch  the  ttfto^t' 
is  responsible  under  article  1629,  oru(  the  landlord  gP'^s 
credit  for  the  i^uran^ce  i^eceived,  he  is  entifl'edto  chatjge 
agamst  app^Uant  the  ^premium  paid.  «^  '        •"        ■  •» 

D.  MacmaOer,  Q.  Cf  and  M.  Hutchinson,  ior  the:;'i^8poi|r> 

^^ent:-^      ■'■...•'     ■   ^■•^  .  .■.  .-     ■■-.    ,..':;     ■-     '  '^- 
The  respondent  contends  that  no  amount*  Of' care  that 
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of  a  pipd^nt  adB|ltii 

seeii.^|^.  th^  %id^«^»r»va;  ^ 
l^e  care  iii  pTi«eipt)iini<&l>nild^ 
.^^Jtlgti  it  is  iiiipo8i8i1i>||;  to  establish  to 
iairity  whtMPe  thip  fire  i^ginated,  or  how   ^ 

'  ^  '     'A»fl*  \(lfa^ll&  ibxceedingiy  high  iemperatttfcjj|5)t  up,  and, 
•      %^  '  "whelfe  cfpthitig  wa&  hanging  rostii^d  tp^ W.  <?'  fro™  the 
'■**  ash  &^fc  on  s*the  fourth  flat,  wher^'^^^m  had 

,  ^  been  ^  the! dfj^  before  the  fire  attd  lefi'iUere.    From 
l^A ^.'  '    ,  "^either ^bkl^ii^thes?  cause©  t^e  fire  d#ld   have  ori- 
''^'i  V   /      ginated^  AKt^entim^the  firemen  arriy<jfe^ 
t  )        '  .  the  fir^"had&a4iye*y  considerable  progress,  arid  eer- 
'V  '  tajnly  *]biji»re  ijatii^e'^upj?6r  ;flats  ^tlmn  in  thd' lower,  thu^ 

'•'  ,    8trength!pning^"^hfe  presumption  t6at  the  fire  originated, 

» from  one '<»fthjp8e  clauses.       ^..;    i '■  '  -'■;,|'^Vi.'i'.  ■  ■  ■   C'r- ■    .■■■"'" 
/  The  resiKmcfent  l«qi)mits  :•■  • ''  ■  "'''tiH/''^     "  ^    ' 

1.  That  it  is  estabiished  that  tl^e  pretia|^S  in  question 
•.wt"^te  totally  destroyed  by  fire  while  app^lants  were  the 
lesweies  and'bccupants  thereotl       V         "JH^^^       "   v  ; 

2.>That  the  appellants  did  not  exei'cise  due  diire  itt 
"protecting  the  buildiiigagaihst  fire.  '  V 

8.  That  the  loss  f^i&fiered  bgr^the  re8:|io^MJ|nt  4S  at  ||ast 
t^e  amount  fix^-bythe  judgment.      ^•**^ 

.4.  That  by  lavr.th^  appelijuits  are  J< 
fot  sucl 


'  .  This  is  an  action  b  j^vans,  the  1 
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j^|(  Ibises  leased,  which,  it  is  alleged,  Were  totally  destroyed 
'^  ^f  lire  while  in  the  occupation  of  the  tenants,  and  for 
"which  Eva^B  claims  that  they,  Skelton  et  al.,  were  liable 
tinder  Art.  1629  of  the  Civil  Code,  whicH  r^s  as  fol- 
lows: "  When  loss  by  fire  occurs  in  the  pn^ises  leased 
"  there  is  a  legal  presumptiofi  in  favor  of  the  lessor  that 
"  it  was  causpd  by  the  fault  of  the  lessee  or  of  the  per- 
"'sons  for  whom  he  is  responsible  ;  and  unless  he  proves 
"the  contrary  he  is  answerable  to  the. lessor  for^  such 

,*^1o8s.'\ ".  '  "■;■■'  •"--- 

Art.  i627  also  provides  that  "  tl^e  lessee  is  responsible 
"  for  injuries  and  loss  which  happen  to  the  thing  leased 
"  during  his  enjoyment  of  it,  unless  he  proves  that  he  is 
"without  fauft." 

Art.  1628  provides,  with  regard  to  the  lessee:  "He  is 
"answerable  also  for  injuries  and  losses  which  happen 
"from  the  acts  of  persons  of  his^family  or  of  fifli  sub- 
"  tenants." 

Skelton  et  al.,  by  their  plea,  contend  that  the  legal  pre- 

isumption    in   question  was  rebutted  by  proof  which 

they  made  that  the  fire  was  not  occasioned  by  thei|>fattlt, 

having  proved  that  they  exercised  great  care  and  caution 

with  regard  to  fires.    Secondly,  that  the  loss  „ was  only 

to  a  slight  e^enti^psed  by  fire,  the  chief  loss  having 

resulted  from  the  oefective  construction  of- the  building, 

whitsh  peculiarly  exposed  it  to  danger  from  fire,  and 

from  its  having  collapsed  soon  after  the  fire  took,  while, 

had. the  building  been  solid,  the  fire  would  have  been 

extiingui^hed  before  ftny  nuaterial  damage  had  been  done. 

Thirdly,  ^hialt  the  bu|lAjng%was  insured  by  the  owner, 

.  Evans,  v||iQ^lrai^f  them  much' more  than 

the  daitfi^  really  o<H5^oiifiaiW  ^^^  fire— in  fact  more 

tlfa^lhe  entire^damage.    Fourthly  tl^^t  it  ww  agreed 

by  tfe  lease  that  Helton  et  ql.,  ^e||nanti9,  aJiould^ttirn 

the  premises  toi^vans,  the  owner,  at  the  %en]£thlaonP,'0? 

the  lease  in  like  condition  as  recdved,  ig|jisonabl^4e«iJ 

j£nd  wear  and  aceidents  by  firf\esaxpted.4^t  was  furtK^ 
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,  bnpiriesB  of  Skelton  et  at.,  should  be  paid  by  them,  the 
tenants,  and  it  was  actually  by  them  so  Raid,  and  it  being 
the  business  and  duty  of  Evans,  the  landlord,  to  insiyp 
to  the  full  amount  of  the  value  of  the  buildingH,  the  loss  . 
resultioj^  from  the  insufficiency  of  the  iasui(|ttce  was 
chargeable  to  himself.        «  ,    . 

The  proof  shows  that  the  .building  was  "more  or  less 
-defective  in  its  constructidn,   particularly  about  one  of  ^ 

the  chimneys,  Which  would'  expose  it  to  extra  danger 
.  from  fire;  also  that  reasonable  care  and  precautions  were 
taken  against  fire.  . 

The  liabilit  y  Tesulting  from  the  pni^umption  established 
by  the  Code  is  one  of  extreme  rigor ;  it  is  b«t  fair  that 
the  tenantHould  be  allowed  the  benefit  of  every  excep- 
tion under  which  he  could  be  entitled  to  cUim  exemp- 
tion.   The  presumption  in  question  is  not  juris  et^de  jur», 
therefore  may  bo  rebutted  by  evidencaaf   It  is,  however, 
doubted  whether  a  proof  of  excuse  woul^  be  sufficient 
•which  fell  ehdtt  of  showing  the  origin  of  the  fire,  and 
that  it  was  purely  accidental,  a  proof  almost  impossiblg 
to^be  made  under  the  circumstances  ftres  usuaHy  take 
place  in  buildings.    If  the  proof  of  all  re^B^blepre- 
cautions  be  insufficient,  it  wpuld  seem  that  the  laW^was 
augmented  in  its  severity  even  beydnd  the  rigorous  terms 
in  which  it  is  expressed,  but  it  would  probably  have  to 
be  so  constftiedand  understood  if  t^is  point  were  tP  rule 
•^    the  decision  in  the  present  case.  ->>  ," 

The  case,  as  I  understand  it,  turns  upon  the  exceptioik 
stipulated  by  the  lease  that  fife  was  to  be  excepted  from 
^he  risk  which  the  tenants  were  to  assume  p^  this  ^case. 
Such  exception  might,  howeVeflr,  ^mean  onjy  of  such' fires 
as  the  tenant  could  prove  were  purely  accidUtal.    It 
would  be  tinfair  in  this   respect  to  at  "toost^^^sume  a 
stronger  presumption  in  th^inatter,  agiunstthe  ^na^t ;  but 
':   at  alt  events  it  was  a  risk  that  could  be  fairly  insured 
'against,  tod  as  the  l^ase  contemplated  that  the^uildings 
ware  to  be  Wtti-edjaiflld8?ye„-flgggtio°L^as.y^ 


'\ 


"diligence  this  was  to  be  eflfected.  It  was  cle^yth^duty 
of  the  landlord  to  cause  this  insurance  to  be  inade.    He 
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did  in  fact  insure,  and  c&Ueeted  firotii  the  tenants  the  part 

of  the  premium  thijy,,  had- undertaken  to  pim,  namely 

what  was  charged  for  the  extra  rate;  and  having  failed 

to  effect  sufficient  insur#iio(B  to  cover  the  whole  1<W8,  he  . 

is,  in  th«  absence  of  a"ny  sufficient  explanation,  to  show 

the  contrary,  the  person  ,who  is  to  laeai*  the  loss,    His 

action  should  therefore  fail,  and  tlie  judgmernt  /endued 

in  his  favor  in  the  6ourt  b«^low  should  be  reversed,  and 

his  action  dismissed.  ',  .  . 

■    *:■■■'     ■    .    - 
D0910N,  Otf.  J.,  [after  stating  facts]  :— 

.  The  fire  took  inside  ;  there  is  no  prooCin  what  manner 
it  occurred.    Evans,  allegmg  that  it  was  by  the  fault  and 
negligence  of  Skelton,  instituted  an  action  by  which  he 
claimi^  $9,000  damages.    This,  amount  is  composed  partly 
of  assessments,  partly  of  rent,  and  partly  of  the  differegice . 
between  the  amount  of'ii>8uranc«;  a^d  the  alleged  value 
^  of  the  premises.    Skeltqn  made  a  tender  of  1321  for  past 
rent  and  taxes  due  at  the  time. of  the  fire.    He  pleaded 
.  to  the  rest  of  the  demand  that  there -was  no  fault  on  his  • 
part ;  that  he  took  all  the  precautions  possible  ;  that  by" 
the  lease  he  was  exonerated  from  the  responsibility  wtick 
the  law  imposes  on  the  tenant.  ^ 

-  '  Tke  question  is  whether  Skelton  is  responsible  for  the 
risk  whi<jlti  is.  imposjed  by  law  on  the  tenant.  There  is 
no  doubt  fha^  in  &X  ordinary  lease  the  proof  as  to  how 
the  iire  OecHrredJ  a4|d  th|kt  it  did  not  occur  through  the 
fault  of  the  leese^fails  upon  him.  But  here  the  tenant 
contends  that  he  was  exonerated  from  tlus  responsibility 
Tjy  the  terms  of  the  lease.  ■    ' 

,,  The  clause^  retied,»on  are  two.    By  one  the  tenant  was 
WV  to  deliver  the  premises  at  the  expiration  of  the 
illfase  in  the^iame  order,  reasonable  tear  and  wear  and 
'  accid^sbffljStxcepied ;  so  that,  evidently,  if  the  build- 
ing.wasl^PKd  by  accident,  the  tenant  is  not  respon- 
sible.   Why  waa  this  exception  put  into  the  lease  ?    Was 
"it  oply  tol[)ar  the  respon8ibil\ty  of  the  tenant  for  fires  for 
which  he^  ftot  ansWeYfible '(    It  wa*  not  uMesaary  lor 
that;,  ItMynstome  that  it  wasiobar^responsibility  for 
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in  tho  premi«<>H  by 

htch  i«  unknown  in 

■  ('MB  the  inHurance 

?^(iicfti^«  tho  oauNM 

pom:<l  to  be  an  Micident. 

for  which  the"l«»wiee 

ible,  for  he  hiuB  to  shoi^w  that 

control. 


Area  ^^IWffl^,  dnd<«r  the  law, 

r(^H|>oai1ble,  thai  is,  Area  ocfui 

McJdtent.    Now,  a  Are  the  cauttc 

a  "fiwi  cauaed  by  accideRt.     In 

«6mpa»y  paid  Ki'ana^ 

yraa  unknown,  an^ 

Ifit  la  trtiw,  it  woulc 

ordinarily  would  be  n»«i 

itWuH  an  acuidt'ut  beyond 

^      knoth^r  clauae  ndied  on  isWe  whi(!h  stipulated  that 

>  tMe  lessee  «hould  pay  all  ^xtnf  premiums  of  insurance 

hich  the  companies  might  exact  in  ^consequence  of  the 

nature  of  the  businetw  carried  on.    There  is  no  doubt  that 

Sk^on  &  Co.  were  carrying  on  a  business  which  wan 

basMrdous.    Both  parties  Expected  that  an  extra  pwmium — ^ 

womd  be  charged.    Skelton  &  Co.  said,  in  eff|4t  ".we 

"«lKnry  on  a  dangeroua  business ;  we  are  wlllii^o  pay» 

"an^extr'a  ^premium,  and  we  shall  be  exempt  from  res' 

't.pon8i);^ity.  fo,jr  accidents  by  fire,  that  is,  we  shall  be  ' 

''♦put  on  the  Cooting  of  any  other  party,  that  if  there  is 

"fatdt  onour  j^art  yon  niust  prove  it."        7       ^   **#    * 

Tbefeis  anothe|«el8^e,  thajt  Sk<dtoh  shdj^ld  <}onfori|i  to 

the  regpjlations  vpf  the  police,  as  to  sweeping  of -ofaini- 

^^^l|iJ^  i^^ilJP^^^^  i)P^  ^^^'y  lu^  a  barrel  upstairs  in 


which  asl^  were  deposited.     If  it  had  been  proved' that 
the  fireolcttrr^  •ihrough  Chis  barrel  of  iSsheftthey  would[  \ 
be  re8pottsi|iAl|ecause  it  .^uldi)el!i||tigh-jU»eir  neglect  " 
to  conform  t^he  reg;ilatib»iil  of  iJjteVpdiio^.  jtut  tlpere  is 
not  an  i6ta4>f^rb6f  that  tlj^ilre  occurred  thr(|tt^h  the/ 
barrel  ^f  ■  ashes. .  Th^^ii^^jr  was  deft^ctiv^,  'and  had     ' 
Trecentjy  beeB;:repaireWfch|aaadlard.1)nt  not  to  the  extent 
'^^  «'|^ift"thewo|J^Epanw^Rp^|P^ 

•^  f !%  do. '  Ther-e«is  as  «r9»g  a  presumption  that  the  fire 
IP*  "•        » took  pliacdlfrom  the  chimney  as  from  the^barrel  of  aahes.  *    , 
"*f    *^.  s  V    A  *■'*"  "**y  smofei  his  pipe  before  going  to  bed ;  woutd^t . 
** '.       n.-    be  salteient.to  prove  that,  without  showing  that  the  fiie 
was  caused  byit  ?    It  was  for  Evans  to  prove  that  the 

aa  not  mi  aeoideat,  — |a-tb« 
that  the  fire  took  place  from  neglect  of  the  tenant  to  con- 
fonn  to  police  regulations,  he  is  not  responsible. 
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It  hiast  bo  observed  that  Hkelton  A;  Go.  themaelvea 

lost  heirvily  by  tho  ftre.    Th«y  had  a  groat  intureat  to 

prgtt>r!t  tlMiir  pr^^miaoa.     Farther,  Evana  inaured  the  pro- 

rty  for  110,000.     It  wan  hia  duty  to  insane  to  tho  full 

Uie,  if  he  wished  to  avoid  the  risk  he  had  aaaumed  by 

Billing  the  tenant  from  hia  legal  respolffibiliCy  ariaing 

'^.<*  out  of  accidents  by  fire.     After  very  contradictory  proof 

as  Ito  value  the  Court  below  came  to  the  conclusion  that 

thfr  value  was  1 1,100  in  excess  of  the  insurance.     Look^ 

ing  at  the  evidence,  for  my  |pirn  part,  1  am'  of  opinion 

that  the  insurance  covt^red  the  fulf  value.    The  building 

%iras  so  weak  in  its  construction  that  it  crumbled  down 

within  about  twetity  minutes  after  the  fire  broke  out 

This  showed  that  it  was  not  such  a  building  as  might 

have  b«en  expected.     If  Evans  got  the  value  of  a  new 

''Jlk  building  in  its  place  he  would  be  greatly  benefited.    I 

^^m  disposed  to'^^hink  that  his  own  estimation,  as  showift> 

^^^  the  amount  of  insuranctt  which  he  effected  upon  the 

p^piises.  Vas  the  fair  one.    The  action  will  be  dismissed, 

jpnpy?t  to  verification  of  the  amount  of  the  tender  for 

•  •  tent,  asj*ment«/etc.^  *     . 

,  CHUR^J."tSi&»•)•— 
I  cannot  concur  in  the  judgment  of  the  majority  of  the 
pourt".     I^am^ispensed  from  re-stating  the  facts  and  cir- 
' .'  eumstances  of  the  case,  by  the  statements  already  mac 
.    .     In  this  case  there  are  two  relations  to  be  considered 


the  one  established  by  the  law,  and  tlie  other  by  the 
tract  between  the  parties. 

The  first,  under  _,the  general  tetms  of  Art.  1058,  O.O., 
by  whidai  .parties  are  made  responsible  towards  others  for- 
any  loss  occasioned  by  neglect,  imprudenccr  or  fault ;  and 
by  Art.  162(H  by  which  a  tenant  is  bound  to  use  the  leased 
premises  as  a  prudent  administrator ;  the  third,  Art.  1629, 
by  which,  in  case  of  loss  by  fire,  that  it  presumably  was 
caused  by  the  tenant's  iaalt;.and  unless  soi^e  derogatipn 
exists  in,  tbe  contract  of  leaie,  he^must  prove  thiat  it  was 
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It  appearii  to  in»  that  undor  thn  genural  law  fault  ban 
btt«n  Mhttwn  on  tho  part  of  the  app«llant,  in  that  he  did 
not  ua4t  th«  propnrty  iim  a  prudont  adtqiniMtrator.  It  in 
provud  that  hti  habitually  kopt  th»  aMh«m  from  tho  thr«*«* 
■toves  in  an  ordinaVy  burrwl  on  tbw  garret  of  th«vl«a«ed 
.pr«miH«>R,  and  withoat  any  other  pr»(;aution  than   that 

llaffordcd  by  a  piece  of  Kinr,   beneath  it  resting  upon  a> 
wooden  floor.  ;, 

-^  This  he  had  covenanted  he  would  not  do,  inatmttoli  *«- 
he  hud  agreed  to  conform  to  the  by-laws  of  the  city  in  n'- 
gard  to  such  mntterH,  whif^h  comiM>lled  him  to  keep  them 
in  atoneor  brick  re<;eptaclea  (see  city  by-laws),  and  I  think 
the  imprudence  of  such  condn(;t  is  forcibly  ext^osed  in  the 
opinion  expresHed  by  Mr.  Perry, 'examined  in  the  case,  an 
expert  in  such  mattei^s,  when  he  said  sach  j^  prftcsticv  was 
^' sheer  madnesi." 

It  has  been  urged  that  the  clause  of  the  lease  which 
iftipulated  that  the  tennnt  should  not  be  responsibly  for 
accidents  by  fire,  relieved  him  (the  appellant)  unless  it 
were  shewn  afiirniatively  by  the  landlord  that  the  fire 
was  not.duQ  to  an  accident.  I  do  not  agree  with  this  rea- 
soning. I  think  the  burden  of  proof^  was  on  the  party 
who  sought  exemption  under  sucli  a  clause.  I  think  the 
term  accidents  meant  such  eventH  as  a  fire  spreading  from 
adjoining  premises,  lightning,  etc.  That  it  was  not  siifii- 
oient  that  the  cause  w^  unknown  or  unexplained  ta  have 
it  assumed  that  it  wa^  "  accidental."  I  make  all  the  dis- 
tinction imaginable  /'between  what  is  "  unknown  **  and 
what  is  presumably  ^'  accidental,"  and  I  think  the  tenant 
lias  ^ot  made  out  his  exception  from  responsibility,  e^itber 
under  the  contract  0r  under  the  law.  ' 

Reference  has  been  made  to  the  clause  in  the  lease 
whereby  the  tenant  covenanted  to  pay  for  any  extra  pre- 
mium which  the  nature  of  the  business  carried  on  in  the 
leased  premiseEi,  might  occasion  to  the  landlord  (respon- 
dent), and  it  has  been  urged  that  the  landlord  under  this 
oould  have  insured  the  premises  for  their  full  value, 
and  that  he  should  have  done  so.  and  that  if  he  did  not. 
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Muoh  loM.  I  ominot  <!on'tmr  wither  in  thia  viow  6f  th«< 
natuTw  of  th«  tiovennnt  I  only  uoe  in  it  an  undortaking 
to  pay  any  extra  prnmium.-if  th«  landlord  were  to  in«ur«. 
and  if  Na<?h  oxtra  premium  had.  to  bo  paid.  I  do  not  think 
this  oUuso  Rontainod  any  undortuking  o|i  tho  part  of  the 
landlord  to  inRurtt  at  all  ;  b«<Mi<l«!it,  thu  rnttpondont,  in  his 
•otion.  ha«  given  his  ti>nant  (apptdlant)  the  huut^lit  of  th« 
money  collected  from  the  inHurance  company,  ho  far  an  it 
went  to  make  goml  hiit  Uitm,  and  that  in  al)  which,  in  my 
'opinion,  he  (the  tenant)  could  aak. 

Evident^  hail  Mson  adduced  to  show  that  the  promiMea 
llf^  fiialtily  built,  and  that  the  building  succumbed  to 
the  flr9  with  greater  expedition  than  if  more  durably  built 
it  Wotil4  have  done,  and  from  this  it  has  been  urged  that 
the  landlord  i%  to  blame,  and  the  tenant,  in  a  measure,  if 
not  entirely,  relievv4  from  responsibility.  I  cannot  adopt 
thi»  t^W.  If  thAfil«  had  ttot  arisen  this  fault  of  construe*, 
tidn  "ii^as  of  no  im|n;>rtance,' and  therefore,  to  my  mind,  has 
little,  if  any,  bearing,  on  the  case.  The  real  question  is, 
was  there  real  fault  or  legal  fault  on  the  part  of  the 
tenant?  H/u  he  s&ewii  himself  exempt  either  under  his 
(contract  br  ander  the  law  ?  Has  he  got  rid  of  the  legal 
presumption  y^bichth«^  law  creates  against  him  ?  From 
what  I  have  said  before  1  think  not.  I  think  the  respon- 
dent has  shewn  more  than  he  was  bound  to  do,  for  in  my 
opinion,  he  has  shewn  gpross.jieglect  o^-the  commonest 
prudence  on  the  pt^rt  of  his  teliant,  atad  has  ailbrded  satis- 
factory presumptive  evidience  of  the  cause  pf  the  fire  in 
the  absence  of  any  countervailing  proof. 
-  A  suggestion  has  beeii  mi^de  and  strongly  urged  that 
thjp  alleged  defect  in  the  ohii«|Eii^  was  the  efficient  cause 
of  the  fire.  I  do  not  co^iilrwthis ;  that  the  chimney 
was  defective  at  one  timevi|^roven  ;  that  it  waii  made 
the  subject  of  protest  by  the  tenant,  is  also  shewn ;  but  it 
was  repaired,  if  not  perfectly,  at  least  sufficiently  so  that" 
remonstrance  ceased  and  protest  was  not  repeated,  and  the 
tenancy  continned  without  ddmor,  ahd  I  cannot  see  that 
evidencie  haa  be^n  given  y^hich  establishes  that  it  occa- 
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considered  a  seriouk  matter  by  the  appellant  mO«*,-^*P'^ 
pea,r8  to  have  acquiesced  in  its  condititiia  ««id  doiitinued 
his  tenancy  for  several  years  after  its  repair.    ..  '  -.  "' 

<»The  tenant,  moreover,  used  these  premises  in  a  manner', 
to  require  at  his  hands  extreme  caution,  sincet^he  habitu- 
ally kept  up  a  very  high  degree  of  heat  for  the  nurposes 
*  of  his  special  busjiness.tand  made  alterations  by  wliich  a 
liighly  hejlted  current  <fi  air  was  made  to  citcnljftte 
through  some  parts  of -themi    .  .,^    "   ' 

■Some  evidence  has  be.en  ngade  to  showthatthe  premi- 
ses were  npt  worth  the  va^<||^t  upon  ti^m<by  the  res- 
pondent, and  thalt  his  .claim  fe^ss  ,i«  exaggerated.  On  this 
poiht'I  adopt  by  pif^jrference  the  opinion  of  the  architect 
^ho  superintended  the  construction,  and  fcnewjtheir  cost 
und  thd  nature  and  value  of  the  inaterials  Which  entered 
into  their.  constrjiGtion,. rather  Jthan  th»t  of  otheiV  whose. 
^;eaeral  information  may  be  as  good,  but  wh<|pe  special, 
advantage)^  to  judg^e'were  not  equal  to  him  whb  superin-' 
t^iM§d  their  erection.        .^  •     -.    '*  "    .  ''  -4'  J 

*  i  am  of  opinion  the  judgment  tfhould  be  cplifirmed.  <  *       '^ 
The  judgment  of  the  Court  is'.a»:lbllows : —  ,  -     , 
".The  Coiirt,  9tb....».  *,  ;,'..'*;.■*' 

■' .  "Considering  that  by  the  lease  of  thip  lOth  of  Jatauafy,  » 
1882,  inentiohtsd"  j'tt  the  pleadings  jn  this  cause,  the  said   , 
appellants  leased  from,  the  said  respondent  the  iJiremises 
thereof  4e>(?ribed  foy  a  terra  of-teh  .years,  to  be  reckoned 
from  the  Ist  of.  B^y,  1882;    y<  *:„      - 

"And  considering  that in'Mijl  by*the  said  lease  it  was 
stipulated  that  the  said  appeUants  should  deliver  the  said 
premises  to  the  said  respondent  alk  fhe*  expiyation  of  the  ,' 
saidt^Q  years,  in  as  good  order,  atate^and.  condition  as  the 
same  were  at  the  commencement  of  the  s^  Iea|e,  reason- 
able tear  and  wear  and  accidents  by  fire  excepted ; 

considering  that  it  was  further  stipfilated  in  the 

that  fhe  said  appellants  should^ay  all  ftc/m 

premiuji^  of  assurance  thatrtlie  compinsr^at  whi<?h  the 
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.  i^  "  A^d  considdriiig  that  tlie  effect  of  the'iast  riientioned 
'  8tipalati<^  is  tl^at  the  appellants  undertook  to  pay  the 
'  extrarpretaj^m  whicl)  might  be  charged  to  4he  said, respon- 
dent on  account  of  the  extra-  risk  consequent  on  the  bnsl-, 
licfsa  carried  on  in  tjiesaid  premises  by  the  said  appellants, 
on  condition  that  they,  the  'Said  appellants,  should  'be 
released  from  their  responsibility  for  -any  accident  caused  ^ 
'  to  the  said' premises  by  %re;  »  *,  \ 

>-     "  And  considering  that  this  release  applies  to  the  res- 
-  ponsibility  which  the  ^aid  appellants  w«re  bylaw  suV. 
jected  to'as  tenants  under  Art.  16^9  of  the  Civil  Code ;    ^  ' 

"And  considering  that  on'  or  about  the  22nd  June,  18d4, 

•  tJie  said  premises  we're  destroyed"  by  fire,  and  that  the 

cause  of  said' fire  has  not  been  established,  and  that  the 

•>  9aid  fire  is  to  .be^considered  as  an  accidental  fire  tor  which 

the' appellants  cannot  be' held  responsible;  '        .  . 
«   ,  ".And  considering  that  the  sum  o^^  $321.78  tendered  by- 
•':  the  appellants, for  rent  accrued  and-tax^s  due  by  them,  up 
*■*   to  the  date  of  said  fire,  wheu^  the  \e0sQ  became  cancfilled" 
h0th6  1^^  fii*,  is-sufficiebt  to  cover  the,  amount  which" 
they  then  oWfeitf  to  the  respondent ;  -  *■  -,  ,  "     " 

'Sk:  ^**^"  <5Qn8idering  that.  tH^re  is^eitor  in. the  judgmeni 
lered  \j,  the  Superior  Court  sitting  at  Montreal,  on  the* 
*  "rOcbber,  1886 ;    '    ,  '  *    .. 

is  Court  doth  reverse  the  said'jud^^ment,  titid  doth 
adjudge  and  declare  that  the  said  tender  of  the  sum  of  ' 
1321.78  is  good  and  vaUd,  et^.^and  th\p'CougHpth  hereby 
dismiss  the  action  of  the  said  respondent,^  to  all  other 
and'further  denknds  beyond  the  iSaid  sum  so  tendered -by  * 
the  appellants,  and  doth  condemn  the  said  Jivspondent  to, 
pay  to  ijhe  said  appellants  the  costs  incurred  li^y  them,  aa  ' 
.weU'in '^he|Couft  below  as  olt  the  -presMit  appeal;  the  >  ^ 
cesffi  in^tj^i^'Ocytii't  to  be  taxed- as  in  a  cauie  of  the  first-  >v 
.class:"*  ■    ^  *       ■    .  ;■  '         ;  .      " 

\.  .  ■  '  Judgment  reversed,  Ghuboh,  J.,  dus. 

Attpt^er  Sf  Mackie,  attorneys  for  appellants. 
Macmlti^f  Hitfchinsim,  Weir.Sr  Mtl^mmm,  attorneys   f^r   \ 
r<||>nden|^:    ^,      .  ■        ^        -,  * '      .  ^•.  ;  ' 
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September  It,  1887.  ^ 

Coram  DoRioN,  Ch.  J.,  Cross,  Baby,  Ohubch,  JJ.  • 

EDMUND  BA.RNARD, 
___  '{Opposant  en  sous-ordre  in  Comt  below). 

Appellant;; 

-■  '  .■■,,"  ■  and-  ■  ■  ■■■'•■ ' 


ALEXANDER  MOLSON, 

' "' ' ,  '       ■  ■       * 

■{Contesting  opposition  in  Court  beiew,) 
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Opposition  en  sous-ordre — Moneys  deposited''  in  hands  'of  ^o- 

.V  thonotary — CC.P.*iM. 

-  "'*     ■'■    '  '        'f  "^        '^   ■ '    '."  :    ■■  ■■ '.'' 

JiELD :— Aflirmin^lthe  judgment  of  Mathiku,  J.,  M.  L.  R.,  2  S.  C.  I43,imt 
restiog  the  deoiaion  on  other  grounds,  that  where' moneys  haver  b^n 
aittached  by  garnishment  and  deposited  in  the  hands  of  the  protho- 
'   *   notary  to  abide  the  result  of  a  contestation,  and  subsequently,  by  » 
,  ftnal  judgment,  the  said  moneys  have  been  decli^red  to  be  the  pro- 
perty of  the  contestant,  and  the  prothonotary,  by  a  judgment  ol 
^^  Ck)urt,  h4kB  been  ordered  to  pay  the  same  to  the  contestant,  such  mo- 
neys canuQt  be  claimed  by  an  opposition  en  ttma  ordre,  there  bein^  no 
'    longer  an^  suit  pending  in  which  such  opposition  could  be  made; 
and  th^  claimant's  recourse  should  be  by  name-arrit  founded  upon 
attidavit  as  required  by  law.  y^'    -■'■', 

The  appeal  was  from  two  judgments  of  the  'Superior 
Court,  Montreal,  rendered  upon  the  same  day,  a  report  of 
which  will  be  found  in  M.  L,  R.,  2  S.  C.  148.';      . 
May  16,  1887']         .  1\      .  .  *      ' 

Lacoste,  Q.  C,  and  Betque,  Q.  C,  for  the  appellant : — 
Les  motifs  sur  lesquels.  la  Qflpr  Infferieiire  a  baafe  sou 
jt^ement,  sont :,    ,    \  ■         .'    Ufajj-        ■  -    ■'■  /;.'^:. 

lo.  Qu<e  les  biens  du  d^biteur  nmoirement  insolyable 
ne  sont  pas  le  gage  de  ses  creanciers  en  ce  seps  qu'ils 
puifisent  Stre  arrdt^s  au  moyen  d'une  saisie  conservatoire 
comme  dans  le  cas  d%n  gage  ordinaire.  Sur  ce  pokd  le 
sayimt  juge  d^guo  a  cite  29  Laurent,  JS[o.  272-  Eat  cotP^- 
qUence  le  savant  juge  est  arrive  4  la  conclusion  qu,e  I'ap- 
pelant  n'fcyant  pas  de  titi^e  exfecuifoire,  il  ne  devait  saisir 
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les  deuiers  devaut  1^  Oour  qu'au  moybn  d'une  s^isie- 
arrdt  avant  jngeqieiit  accompagnS  d'un  aiffidaVit  que  I'in- 
tiin6  rec61ait  ou  6tatt  sur  Jie  point  de_  rec6ler  see  biens. 

2o.  Qa'ane  oppositiqn  en  sons-ordre  all^gnant  la  d^clu- 
fiture  n'est  valable,  e6  vertUj  de  I'article  ibS  du  Code  de 
Proc6dure  qu'A  la  condition  que  les  denier^  devant  la    -' 
CouT  soient  le   produit  d'une  saisie  reconnue^  l6gale,  en 
d'antres  termes,  que  I'aTticlf  768  est  limitatif.    Pourjus- 

.tifier  sa  decision,  le  savant  juge  a  cit§  Stirlinfc' et  al.  y. 
Darling,  1  L.  0.  J. 461  et  les  causes  auxquelles  Gett+t*d6ci-  ^-v^ 
sion  rfefere.    Dans  le  cas  actnel,  le  savant  juge  est  d^opi- 

.  nion  que  la  saisie-arrSt  aydnt  6t6  annul6e,  les  detiieTS 
doivent  Stre  consid^^^s  uonime  ayant  toujouips  6t6  dans  la 
possessioQ  de  rintime,  et  que  sa  d6confiture  n%yait  pas 
I'etfet  de  Ten  dsssaisir.    Qu'e'n  cons6qu6nce,  TiMime  ne 

,  pouvait  les  saisir  tant  qu'il  n'aurait  pas  un  jugement  ou 
qu'il  ne.pTOc§derait  pa^  par  saiste-arirM  ayant  ji^gement."  - 

Comme  on  le  voit,  la  qia|^s^ion  soumise  a  ce"^  tribunal  _ 
est  celle,de  savoir  Si  la  d^coh^tur^e  notoire  just^fie  for^-    ;. 
cours  A  des  procedi&s  conservatoii^es,  sans  all§gftibn'  de  , 
frliad^,  ^H'lmportancet d6-^§ite  <|ue8tionj^  ^e^'pfc^yMt^^^^ 
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[After  referring  to  the  old  law] 

li^^aintenant  quelle  est  la  loi  eh  Canada  isur^la  matiere, 
quelle  opinion  a^u^jprevalu,  celle  des  premiers  a^ts  q|ii 
ont  snivi«lA  loi  de,  Messidor,  ou  cella  4^s  at^tirs  mo- 
dernes  quinon  seulement  justifient-  Isk  jtiris'prttTOnce  %c- 
tuelle  en  France,  mais  quK  veulent  q|i^i^ll^  S(^t  d'accord  • 
avec  Tancienne  jurisprud^ee  qui'  n|>us_^=se^t  de  b^e  d'in- 
terprMation  en  Canadd?    Sur  ce  poiql,  la  cau6^  de  £a' 
Banque  Jacques-Cartier  4*  jBP^^^>  j^8)^6  par  ce   tcibunal, 
lijette  le  plus  jfrand- jou^^La  division  d%  cette  cause 
par  la  Cour  Sup^rienre  est  rapportSe  au  ^e  volf  de  la  Re-  \, 
vue  Qitlti'que,  p.  85,-  et  la  d6cision  de  la  Cour  d'Appel  au   '\ 
iOe  vol.  de  L  C.  !J.,  p.  100.    L'appelahte.  attache  de-timv   ', 
portan$se*l|  cette  cause,  non  pas  taut  parce  qu'il  en  i^sulte  .  . 
qu'eu  Canada  rhypoJ;h6que  doiyn^ 'par  un  ho^time  en 
d^onfiture  est  nulle,  tout  comn^  celle  do|ln6e  pax  un  coitn- 
rn^r^nt  en  faillil^,  eta  tel  est  le.texte  d^sFainticle  20^8  d(e  . 
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notre  Code,  qui,  conformo  a  la  loi  Brumaire  ot  bas6  commo 
il  Test  sur  les  nombreuses  aatorit^s  cities  paries  codiii- 
cateuTs  et  tiroes  de  Taneien  droit  ffan9ais,  an^antit  les 
raisonnements  des  auteurs  moderns  £r.an9ai8  sur  ce  qn  e- 
tait  ranciet)  droit  en  France,  mais,  en  autant  que  dans 
cette  cause  le  juge  ^e  la  Cour  Sup6rieure  a  recpnnu  r«l- 
prit  et  la  veritable  port6e  de  I'article  2023,<yimbu  qt'il 
^tait  de  l»  doctrine  professfee  par  les  auteurs  modernes,  tt 
qtte  son  raisontiement  au  fond  ne  d.iffere  pas  de  celui  dii  • 
savant  juge  d  quo.  La  d6confiture  de  Johnston  Thompson" 
n'^tait  pas  notoire,  disait-ou,  parce  que  ses  biens  rfavaienF^ 
pas  6t6  saisis  et  vendusi^^  justice.    Et  Ton  citait  des  au-  ^ 
tol-it68  pour  pTouvei^^/'  t[u'il  faut,  pour  qn'un  hoiiume  soit 
"  d6confit  et  insolvabli*  que  tons  ses  biens,  tant  meubleS* 
"  qu'immeubles,  ettesei^t  6t6,  saisis  et  vend\is  ptibliquo-. 
"  nient."     En  cons6quence,  Ton  coucluait  que  la  dfeconfi- 
ture  ne  snffisait  pas  pour  rendre  ThypotheqUQ  nuHe,  il 
fallait  que  la  fraude  fjjt  prouv6e.    Or,  dans   le  casrde 
Johnston  l^hompson,  il  n'y  avaiit  pas  eu  de  cqllueion >ntre 
le  d6biteur  et  les  cr6anciers  qui  pr6tendaient  avoir  obtenu^" 
I'hypothe^ne,  puis4'ue  cette  pr6tendue  hyp^heque  v^iaV 
tait  de  re^regisCrem^nt  d'un  jugfemeut,     Mais  la  Com  • 
d'Appel  maintint  Ifes  vrais  principes  et  dfecida  "que  la  de- 
Qpnliture  etait  nf^QVie,  parce  qu'elle  etait  avou6e  par  le 
debiteur  mi-m6g4fe  et  connue  du  creancier  a  I'fepoque  ou 
11  avait  enitegif^pe'lson  jugement,  et  qu'il  n'6tait  |)a8„nec<g8r 
saire  ppur  qu^nL'hypotheqtie  ifut  huUe  (Ju'elle  ffitfrau- 
duleuse,  qugJeJMraple  pr&judifce  pour  lesttutres  crfeanciofs 

Suffisait.   ''.■■■'.        '     ••  1     ■-      ".       :'--S:    .      :-7:-'\ 

Dans  la  (ia'ose  actuelle  ce^que  sbtttieiit  I'ttppfeniiirt,  u'eSt 
^galement  que  la  d^confiture  suffit  pour  faire  naitre  son 
droit  4  une  inesure  conservatoire,  quelque  nom  que  Ton 
donB0  au  proceNle,  et  que  des  allegations  de  fraude  ue 
sont  'pas  indispensableSv  Le  principe  est  le  mSme  (jne 
yelui  qui  r%it  la  quesjtidn  de  rhypothe<|ue'donli§e  pat  un  ^ 
debite^r  uotoirement  en  dSconfiture,  o'est  rapplication 
sSnle  qui  est  diff^rente.  L'article  t58  donne  le  droit  a 
tout  cr^kncier  d'un  fnsolvablQ  coUoqu^  Sur  les  ideni&rs 
'provtnant  d'une  saisie  de^filer  une  oppb8j||$n  eu'^sevus- 

'  ■'  I     ■    ■  ■      liiiit        ■       • ii"       I I    I    11      iBJiriii'iUMW  'ill      I       III  i_  ,'.,  in     I'l    i>ii|»*lM«  ■.  I"       Wlj'i      ■■'■■ •••••'m         II      p> 
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ordre'v  £t  Ciet  article  ea  termes  formels,  place  le  cr^ancier;''  ^*''''' 
d'nii  in^Qlvable  mr  le  indme  pi'ed  que  le  cr6ancier  por*  ^ ._ 
teur  d'un^titre  exficntoirf.'  Pourqaoi^  c'est  parce  qu'pn 
effet,  d'apri^.  notre  jdr6it,'j|Sjf rfeaneier  d'nn  ddbiteav  en  d6- 
confitnre  a  le  droit  d'arri^ter  ses  biens  quoiqu'il  n'ait  pas 
encore  pris  an  jugenlQnt.  En  d'ankes  ter.me8  son  droit 
d&  prendre  nife  saisle  avant  jtigement^st  missur  le  m6me 
pied  que  le  droi|  de  cel^i^qui  est  "porteur  d'un  jngement. 
Comme  Tarticle  76S^n^eiai't  qu'appUquer  w.  cas  des  deniers 
provenant  d'.une  velite  judiciaire  un-^incipe  <^e  droit 
coi^mtu^,  ce£  article  ne  saurait  Hre  limitatif.  .  Le- droit 
dn  cr6ai|icier  k  nne  opposition  en  sous-ordre,  enste  danf 
les  ^itconstwpdes,  ind6pendaminent  de  Tartkle  *758,  et, 
qoi)t^6qu«mment,.  ce  n'est'  pias  parge  que  cet  article  recon- 
nait  le  droit  da  cr^ancier  dans^^  cas  particulier  qn'jl 
mentioi^ne,  qa^il  I'dnUVe  dans  le  cas  qu'il  ne  menj^jonne 
pas.,;.'*  ■;■;■/,  ■  -■'    ■  '-    ■  '  ■  -V/ -^ 

^bar^^ompren'dre  toate  la  port^  de  rarticlei^S,.  C.  P. 
G./il  faat  Jire  ce  que  dil  Tealet  sar  I'article  ^09^  du  Code 
N{^li60]6.    Cet  autear  fait  voir  la  lacane-qai  existe  dans  * 
la  loi  en  France  qaant  ^  la  mani^e  de  distribuer  entire 
les  cr^anciers  J'actif  d'un  d^bitear  non  commer^ant  en 
.deconfitare.    O'est  prltcisdint^nt  cette  lacuna  ainsi  signali§e 
que  comble  notre  article  6()B.    En  s'en  tenants  la  lettre. 
mdme  dela  loi  Ton  ne  sfiurait  nier  que  dans  le^cas  i&ctael  ^ 
les  deriiefs  devant  la  CouTprovrennent'd'une  saisie!  t'ap-  - 
pelant,  par  exempli,  en  supposant  que  sa  crtoncef  eat    - 
exists  lors  de  I'dmanation  de  la  saisie-'i^Ti'M  par- Carter 
'n\iurait-il  pas  eu.le  droit^jftdemtin4er  des  le  i»rfnc|pe 
que  si,  d^apres  ie;;jugem<&nHpitervenir  les  deniers  saisis 
^Staient  d<§cla<nbs 'saisissables  il  fut^  colloqu6 /ai;^  marc  la 
livre  avec  Carter  M  tout  autre  ci^ancier-^i^JlntijbiftV  vu 
la  a^confiture  de  ce  dernier,  comme  d^ailleuris  il !'«  fait]- 
depuis,  ians  objection,  quant  aux  deniers-  ausis  entre4ecii,  ** 
mains  de  la  Banque  Molson,  et  que  s'ils  etaient  dtelards:  ^ 
iiisaisissables,  quant  k  Carter,  ils  fusseUt'dfeiBlarfisiSflaSjS-    . 
sables  qnaOit  a  liii,  I'appelant,  et^qU'en:  <*)nj!i6qtif hcet,  les' ' 
denierf  ne  fussent  pas  remis  4  Motm^,  iaat  Qtfe^Iui.  I^ap^ 
pelant,  n'auTait  pas  d'abordfetig  pay6  d0  a^^pT^ifiM^^  f      " '  ; 
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Cfe  tjiii  mpfitw  b\pu  jusqV^  quel  P<^i*lift|'*ff®™®"* 
dont  est  appel  efit'  f xoit^tiint,  c'est  qfk^  gi  Molson  j^t 
■  pourstiivi  Freeman  pottfwfaire  payer  Jes  loyera  Pn  qQeV. 
'    tion,  Tappelaiiit  eftt  pu  intervenir  «»  alU'gttamt  i^iottp^r 
«  'to«ntla  d^cqnfitAre  et^sans  all6gu©r  la  ^i*dtf J:  >,tt^^^^^ 
tique  et  )a  juriRprudewJe  eh  Canada,  mf^f  ce^  ;poiiiiJl;>*iut6^  ■ 
ment  ne  feauHieut  ^tre  t^iseii  en  doute. .  Be  m6fi(»dviitt^^^ 
'  cr6ancier  de  Freeman  ei^;  saisi  et  JBwf^i^endi'e  files  biensi' 
Molson  Auraitpu  filer  une  opposition  et  jjappelaht  aerait 
v«na  en  sous-brdre.  ^Bt  o'est  en  presence  dt%^^j;;le8VaU84 
•'    confltantes  de  notre  proc6cluTe  qae  ron  sJ^utf*©;  qu^'ar- 
ticie  768  estJimitatif.    Qa'pn  remirque  6gillttmei*i  ce  quv 
m  pattselorsque  le  ^ebiteur  4t termevf  Tcfut  1«  monde  sail 
•que  ie  term'e,  d'apres  la  coii-ventidn,  disparait  s'il  y  a^'dfv 
confiture,,e^cette  re^le  s'6tendait  att  terme  accord^  par.le 
.    jugemeni     1  Pigean,  ^dithde  1787.    Or  ^»  principe, pn 
est  l»difl(5&rence  entre  n'ivoir  pas  de  jn]^emeiit  eten  avoir 
'.",unqu'on  tie  peijjt  ex^cuter,  t»nt  quele  terme  n'est  pas 
'6ch.U'?  -^,la46confituredonne7e  droit  de  saisir  dansle' 
dejuier  cas,  pdurquoi  pas  dans  le  pre|nier  6galement  ?    «-^  ' 
A^  teste,  c'est,  strictement  parlant,  une  qae^tijpn*  d'QPr 
position  en,  spttS-ordre  qui  se  prfesente  dans  la  cause  ao« 
tueik.    0^,  est'il  possible  d«iief  les  ohangements  impor- 
taiits  introdaits  depuis  les  decisions  dfe  Stirling' et  aii  v. 
'  Darling,  IvL.  Cr  J.  161.     A  cette  6poque  il  n'y  •  ayait .  pas 
jde  texte  qui dfefendit  au  debiteur  en4e<onfiture  d'ali^ner, 
aujoard'hui  ii  y  en  a  un.    Alors,  il  »'y.  avait  pas  de  dis- 
position expresse  comme  nous  §n  avoiis  maintenant  i>er- 
mettant.l'opposition  ei^.80U8-ordrB  dans'un  simple  cas  de. 
deconfiltire.qtt0ique  le.creancier  ne  soit  pas  porteur  d'un 
.'  jttgement.    Mlii  surtout  il  n'y  avait  rien  d'fecrit  dans 
notre  droit  statu^re  qui  put  6tf e  eompar6  k  raarticle  603 
.  du  Code  de  l^rqu-idure,  pour  ne  rien  dire  de*  I'jtrticie  601. 
L*^appelant  sottmet  done  q^e  lojugement  dont  est  a|i|>el 
doit  6tr(B  intirme  r  " 

lo.  Pare*  que  la  Cour  InfiferieuVe  a  envisi^^  1»  question 
dp  procedure  "d'ttne  mariiire  trop  etroite  et^par  suite  e^r- 

KMUli; .  :,         ':':         ■      -;■■  .V  :;r 
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8"  I'jarticie  601. 
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consequences tt&4a  d^coniiture^tant  de  donner  aucr6ancier 

le  droit  de  prendre  tonte  mesure  coiiserva^ue  requise, 

suivant  les  circonstances  et  les  besoins  de  clnfqne  cas.  , 

L'appelant  aurait  pu  en  bonne  conscience  accompagner 

:^pn  opposition  d'un  affidavit  de  recel,  car  personne  ne 

' -i  Aatirait  douter,  il  seinble,  qu^  la  conduite  de  rintimj&  dans 

i  I'espdce  jliiitifie  la  croyance  qu'il  est  sur  le  point  de  rec^Ier. 

^  Si  l'appelant  n'a  pas  produit  feet  affidavit  c'est  qu*il  a 

V  voulti  fajrb  d6cider  une  fois  pour  toutes  la  question  qui 

i^Yhve. ,  S'il  arrivait,  contre  toutes.ses  provisions,  que  ce 

!    tribtuial^  m  partag^&t  pas  la  mahi^re  de  voir  ci-dessuB  ex- 

po«60.j  iljtteiefnserait  pas,  Tappelant  en  est  sui*,  d'insOrer 

daii,f(  ejon  jligem^ui^  les  rfeservW  nficpssairen  pour  qu6  Tap- 

.  pelfttit  ait  I'oct'asioii  de  donner  I'affidavit  voulu. 

Bol»rti<m^  Q.,C.,  and  Geoffrion,  Q.  C,  for  the  respon- 
dent : —      '       '  ^     .  ^    ■  :  >';.";■:■■ 

Respondent  baa.liled  an  answer  in  law  to  the  offeosi- . 
\    Soil,  based  on  the  following  grounds : 

Ik  Tba|  the  oxiposition  en  sou^  oTdre:\<&  on  its  face  a  pro- 

tMiddiaig  %  Vay^^;o  and,  there  is  nothing  to 

"  "glusW  thjRt  ppjKJNSijiiit's  claiiu  carries  e*^jitiaa. 

-  ,   %.  Be(;£^tii8e  tlie  mpnies  are  declared  in  the  opposition  to 

be  exempt  from  sei^uro.  , 

3-.  B»^«aose  thxj  opposition,  though  styled  an  opposition 

.  e«  sous  »/rfrtf,  is'iE)n  its  face  not  such  an  opposition,  but  an 

,   attempt  to  fittagh  Woheys  of  a  defendant  in  the  hands  of 

,  third  parties,  before  judgment  without  is^iiug  a  writ  of 

ii^tachi^ent,  and'Withou(t  compjinnce  with  the  require- 

lamH  of  law   necessary  to  entitle  oppesMit  to  such  a 

writ—       .■^''';:. ;."  '.  ■■■'r.     '.'■•-^  -.-,-.-......_-.--...-.-.— ---^-^,.-.-.,- 

4,  Becailftte  #e  affidavit  forming^ part  of  the  opposition^ 
18  illegal  atid  insufficient.  ^ 

6.  Bec^luB^  the  moneys  attached  are  in  the  hands '6f  the 
prothonot^ry  merely  as  a  conservatory  process  between 
the  p^iel  in  the  original  suit,  and  are  not  moneys  levied 
Wbjf  0/1^46  an  opposition  as , made.  v^     7 

tppQsant  answered  generally.         '  y^  '"  7~ 

rtiele  TSS,  G.C.P.  rfoveifns  sub-op^sitions.    This  arti- 
eleis  oue^pf  those  >nder  Sec.  y.,  "  Compulsory  execution 
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of  jndgmentB,"  and  from  it«  terms  and  its  connection  ^ith 
the  other  articles. of  l^e  secHon,  it  is  plain  that  in  order 
that  a  creditor  shall  be  Entitled  to  file  a  sub-oppositiou, 
there  are'certajti  rlsquisites,  fise,. : — 

Ist.  Such  oppositions  cai^  oe  filed 'only  on,. .mo)ieys 
lovied,  that  is  to  say  tbure  must  have  been  an  ext^ution 
^mforced  and  mbney  realized  therefrom,  in  the  h&nAi  of 
the  Sheriff  ■  '1 

2nd.  The  sub-opposition  can  be -filed  by  n  (Srdditor  «i|lly 
on  sums  collocated  to  his  debtor.  The  terms  of  ar^olei 
768,  taken  with  the  reference  implied  to  the  prediedinj; 
subsection  11,  show  that  a  sub-oppositioiv  applies  only  iU 
cases  in  which  a  report  of  distribution  has  been  made  atul 
tl^e  debtor  has  been^ol located  therein  under  article  t^4, 

C.C.P.         ...--I-:    :^-.^-v     ^  Hi  \  ■■'     '-   f: 
The  appellant's  oppMition  dops  ,^n<^  show  biin  Ja?  bifi^ 
within  thie  above  requirepnents.  Thtf/money  at-tached  was 
not  attached  in  the  handjt  of  thai  {afamishetf;  it  still  re- 
mained the  respondent's  money,,  snd  was  held  by  t|]ie 
garnishee  for  the  plaintiff  or  defencfiaut,  as  the  judgment 
might  determine.    The  deposit  in  the  hands  of.  the  pro- 
thonotary   was  a   mere   substituting;^  of  one  garnishee, 
under  the  control  of  the  court,  for  another.    fTliP  final 
'  judgment  as  alleged  having  declai'ed  the  money  to  be  the 
property  of  defendantK  respondeat,  he  immediately  be- 
came entitled  to  withdraw  it,  and  any  creditor  wi'shing  to 
attach  it  before  obtaining  a  judgment  mi^t  do  sp  in  the 
usual  way  by  a  saisw-arr^t^  p^uppoI:%ed  by  a  legal  affidavit, 
'  and  third  parties  can  have  no  greater  ri|t;rht8  to  interfere 
^it^  respdiidei^il^s  enjoyment  a«d  possession  of  his  pre- 
j'perty,  because  it  has  been  placed  temporarily  in  the  hands 
of  the  prothqnwtary,  tham  they  could  havd  were  it  in  the 
'^respondent's   personal    possession.'    The  fittachment,^  iu 
,,  ^t,  by  the  eflfeots  jgf  the  judgment  set  up\  in  the  opposi- 
vtibV,  became  of  no  e$ec^  and  was  declared  ^ull.  •; 

i^'^JJ^er^e  isf  ^o  pretcttce  th»>t  respondent  wa^  collocatedi^for 
an^  |nm.  TJie  money  in  question  was  liisl  from  the  h& 
giwning  »«^d  held  |>y  the  prothofiotary  only  to  abide  a 
Judgm^iit  on  a  claim  made  on  it,  but  .subsequently  de- 
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A  third  rnquisite  fof  a  8nb-o||ppoRiHon  an  laid- doWn  411 
t\rt.  768,  is  that  the  debtor  must  be  jnsolvent.  or  the  ere 
ditor's  claim  must  carry  execution.    There  is  tioiprotenoe 
that  the  latter  is  the  case,  but  there  is  an  ^^lluglEktion  of 
ijBsolvoncy.    Respondent  submits,  hoWevMr,  the^llhe, in- 
Holvency  contemplated  by  the,  article  is  such  insdlvenoy' 
m.  would  be  sufficient  for  a  writ  of  seizurfi  before  gndg^ 
meut.    A  sub-opposition  is  really  of  the  nature  of  a  saisie^ 
arm  before  judgment,  and  therefore  should  be  accompanied, 
with  an  affidavit  as  required  by  articles  84(4 .and  864,- 
C.O.P'     This  was  the  .view  taken  in  a  case  as  reported  in^ 
1  L.€.J.  16fl,  Stirling  v.  Darlithg,  by  three  Judges  of  the 
S«p«irior  Court,  aad  which  has  never  been  overruled. 

'phe  fact  is  that  the  appellant,  considering  that  he  hag 
a  claim  against  "respondent,  is  desiroM  of  attacl\ing  his 
debtor's  property  before  obtaining  a\judgment  against 
himf   This  the  law  gives  him  a  right  to  do,  but  only  in ' 
certain  c^es,  viz.  ;-r-T,ho8e  specified  in  articles  884  » and'' 
865u°    To  avail  himself  of  this  remedy  he  must  bring  his;, 
,  case  within  the  provisions  of  the  law  and  also  comply 
with  the  formalities  the  law*re4|uires.    He  n^ust  allege 
not  insolvency  (mly,  but  fraud. ^   If  appella||||5^ounid  th 
respondent  attempting^^o  defraud  him  out  of  alfust  de 
h/6  might  easily  have  attached  the  money  b/a  writ  in  tAe 
•sua!  way,  but  evidently  knowing  that  he  could  not  tjSke 
.me  affidavit  neoessw'y  for  an  attachment  before  judgn^nt, 
•lie  styles  his  opposition  an  opposition  en  sous  pirdrd  and 
endeavors  to  evade  the  laW,  and„  adcomplish  his  ol/ect  in 
an  indirect  way.  '  . 

-  SeCondly,r-A8  to.  the  jippeal  from  the  judgment  order- 
ing the  "payment  to  defendant  Of  balance  afiief  holding 
$3,982.17  to  secure  appellaufis  claim.  If  tlMLiudgment 
on  the  demurrer  is  maintained,  the  judgmeiyTojh  the  mo' 
tion  will  be  maintained  at  the  same  time ;  but  eveii  should 
the  demurrer  b^  overruled,  respondent  sub/nits  that  it  is 
contrary  to  alHaw  and  equity  that  opposi 
with  regard  to  this  WaBce  should  be, 
showing  opposant  claims  $3,932.17. 
to  this  &  further  team  of  |9,572.65,,to 
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'purpoHo,  unlcNHjt  b«  to  haranH  lh«  roHi)oll9ont  by  kc<>ping 
hiitt  out  of  hi«  moiu'y,  it  Ih  hard  to  toll.^  He  can  have  no 
int«r«st  savo  oHJjccurity  for  rostH  in  raso  hu  aucctMidH,  aiwl 
rt'spondoiit  being  a  reHidont  in  Lowt^r  (Janadti  and  adofou- 
duiit,  it  iH  ditHcult  to  bom  oil  what  gf^undH  itueh  seonrity " 
can  bo  dumandod  ;  and  the  amount  th»'.oppo8antatt«mptN 
to  hold  UH  Boctirity  i8  $9,572.65.  Thi^  propodilion  <;ar|rioH 
its  own  condomnation. 

Further  :— 'Ah  it  app«>arH  by  the  iilbgatioilH  of  the  oppflfr 
sant  that  the  months  in  thi^  haijds  of  the.  Q<p!ttrt  are  exempt 
*  from  seizyire,  the  allegation  of  insolyenoy  ii»wfiolly  inap- 
plicable in  the  present  case,  and  the  insolvefacy  alleged  jh 
not  the  innolvency  contemplated  by  artit^le  768,  0.  C  V. 
Whether  defendant  be  insolvent  or  not  the  moneys  in  the 
hands  of  thei^ourt  are  exemi)t  from  seizure,  and  no  credit- 
au  make  any  claim  on  them, 
poudent  submits  that  the  judgjifient  on  the^demur- 
correi'^and  should  be  maintained,  and  that*  in  van 
'appellant  has  no  interest  or  right  in  law  to  appeal 
the  judgment  on  the  motion,  and  respondent  should 
be  declared  to  have  always  been  and  to  be  entitled  to  th 
19,572.65  oyer  and  above  th(^  $3^932.17,  and  the  judgment 
ord(^ring  this  amount  to  be  paid  to  him'shdtild  be  con 
firmed.  He  therefore  asks  that  the  appeal  be  dismissed 
with  cofllg,  and  the  judgments  of  the  court  below  con- 
firmed. "    .  ^ '._.■■■    '.       '■*'■''■ 

Sept.  17,  1887^  ^_ ^-'     " 

BoRiON,  Ch.  J.  (for  the  Court) :-—  ^^^^ 
The  opposition  was  distnissed  on  the  ground  that  the 
moneys  in  question  had  not  been  levied^  The  opposition 
'  en  sous  ordre  is  given  against  money  levied,  and  the  (argu- 
ment adopted  by  the  Court  below  was  that  this  was  not 
money  levied :  it  was  money  deposited  in  the  hands  of 
the  Prothonotary.  Oil  the  22nd  of  October,  1885,  after 
the  opposition  had  been  produced,  Molson  moved  that 
the  Prothonotary  be  ordered^^typay  him  a  part  of  the 
$18,000,  leaving  in  his  hands  dfsufficient  sum  t6  pky  Mr. 
Barniard's  ^claiiii,  in  case  he  should  succeed  on  his  opposi- 
tion e»  sous  ore/re— that  he  be  paid  the  difiereuce  between 
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^1  '■""':     ;!         -fi', 

the  amonnt/of  "Mr.  BarniirdV  claim  and  tho 
(J|t^i>oait^    TniH  n'iutiitii  wan  not  iirooeed 
h»l(l  over  £o  bo  dtH^idml  on  th<>  meri 
(lay  thuf /ho'  judgment  on  thu  mnri 
ptotion  wan  granted.     The  appeal  ih 
'raeHta.Xvhiih  were  rendered  on  the  2()t 

Mr/Barnard  pretends  that  he  had. a 
l)OHiJ|1on  en  nous  orUre,  and  he  appeals  from 
in^t  above  mentioned,  and  alHO  from  the 

rnard  ih  right,  the  jud^^ment  on  th§  iriqtion  fa  wrong. 

We  do  not  exactly  adopt  the  groujid  mentioned  jn  thd~ 
judgment  of  the  Court  below.    That  ground  wan  that  the 
amount  in  question  was  not  "meiij^y  levied."     I-do  wol, 
know  that  the  question  Jhas  ever  ^Ume  up  since  the  (J)dide.  -' 
It  is  certain  that  before  the  Code,  upon  )|()oney8  deppsited  ^^ 
an  opposition  en  sou»  ordre  could  be  made.  But  in  this  cfts|^ 
we  tjold  that  the  money  was  no  longer  under  the  control  " 
of  the- Court.    There  was, a  final  ordef,  ordering  the  Pro-  (\ 
thonotary  to  pay  ta  Mqlson,    Air<;<5ntei!rtatioUB  had  ceased  ; 
there  was  no/^ase  pending  betweeiithe  origijial palfties  itt  ' 
the^suit.    The  amount  in  question  was  hot  tribney  l©vie4 
in  thse  proper  sense,  it  was  nittney  that  had  beett'distrii*, 
■  but«^.'    It  belouged  to  Molsoii'"  by  an  .order -g:l»^ii  eleven 
jdayti  before.     It  was  in  the  Proth^notary's  hands  merely 
because  te  had  fifteen  dUys  iii  jw^hich"^  to  pajfZ-it—  There 
was  no  case  befbre  the  Court ;  there  was  no  ease  pending 
in  which  an  opposition  cduld  be  made.     And  if  the  Pro- 
tho'nptary  did  not  pay  the  mone)t»  according  to  the  order 
of  the'Courtt  Mf.  Mol^on,  without  giv^g  any  notice  jto 
the  creditors,'  could  take  a  rule  Against  th^  ProtJiDnotary. 
No  opposftion  could  be  ^ade  in  the  old  case  3ter  iheibld 
tase  had  ceasedv,   Thei^'.waa,  no  right  to  make^n  opposi- 
tion en  sous  ordre.     If  Mr.  Barnard  has  any  right,  it  should 
be  by  d^  $aiUe-arritr    Ho  might  have  >aid:    "Here  are 
•"moheys  deposited;!  will  tatce  a  ."tatste-orf«.'*    But  he 
\ivrpuld  have  had  to  make  an, affidavit  ^that  not-ofldly  was 
,,  Molson  0i/aiWrtc^  biil  that  he  Vms  making  away^with  his, 
property,  in  ordet  to  fiave  a  saisie-arrit  be  Are  judgment.      ; 

The  ju{dgment  is  corjrect,  though  we  do  not  say  that,  it 
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proceedings  were  still  pending  and  money  had  been  depo- 
sited, a'n  opposition  en  sous  ordre  could  not  be  made. 
The  judgment  of  the  Court  is  as  follows  :— 
"  La  cour  ayant  entendu  les  parties  par  leura  avocats, 
tant  sur  le  jugement  final  rendu  en*  cour  de  premiftre 
instance  le  20  janviwr  1886,  quc^^r  le  jugement  rendu  le 
m6me  jour  sur  la  motion  farte  par  I'intimfe  le  2  novembro 
1886;      •  " 

"  Consid6rant  que  par  son  opposition  et^  sous  ordre 
produite  encette cause  I'appelant demande  k  ^tre colloqud 
en  sous  ordre  du  defendeur  Alexander  Molson,  jpour  une 
somme  de  $3,942.17  sur  et  k  m6me  une  somme  de  $13,- 
712.50  6tant  le  moni^ant  des  loyers  saisis  entre  les  mains 
d'All«»^Freeman  en  vertu  d'un  jugement  que  John  T. 
Carter  avait  obtenu  centre  le  dit  Alexander  Molson,  et 
d6po86  p^r  le  dit  Allan  Freeman  en^re  lis  mains  du  pro- 
tbnotaire  de  la  Cour  Sup6rieure  en  vertu  d'uw  jugement 
de  la  dite  cour  rendu  le  20eme  jour  de  mars  1888,  et  d'un 
autre  jugement  da  m6me  tribunal  rendu  le  Sleme  jour 
d'octobre  1884;       - 

"  Et  consid6rant  que  sur  contestation  par  le  dit  Alex- 
ander Molson  de  la  saisie-arrfet  faite  A  la  poursuite  du  dit 
John  T.'  Carter,  il  a  6t6  d«olar6  par  jugement  de  cette 
cour,  yendu  le  24  mars  1883,  que  les  deniers  saisis  entre 
les  mains  du  dit  Freeman  etaient  insaisissa'bles  et  la 
saisie-arrfit  l'envoy6e ;  r 

"  EtxonsidSrant  que  ce  jugement  a  6t6  confirm^  par 
un  jugement  rendu  par  Sa  Majesty  en  Son  Conseil  Prive 
.  le  9eme  jour  de  juillet  1885^^ 

"  Et  considferant  que  pif  jugement  de  "la  Cour  Supe- 
rieure  prononc6  le  Heme  jour  de  septembre  1886,  la  dite 
Cour  Sup6rieure  en  execution  du  dit  jugement  du  9  juil- 
let 1886,  rendu  par  Sa  Majesty,  a  ordonn6  au  protonotaire 
de  la  dite  Cour  Supferieure  de  payer  au!  dit  Alexander^ 
Molson  la  dite  somme  de  $13,712.60  moins  la  somme  de 
#187.12,  taxe  du  palais  de  justice,  et  $70.66  pour  frais  de 
consignation; 

"  Et  consid^rant  que  par  ce  jugement  du  11  septembre 
1886,  les  contestations  entre  les  parties  furent  definitive- 
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ment  viddes  et  1 'instance  ,tenniii6e,  en  sorte  que  lorsqae 
I'appelant  a  produit  soh  opposition  en  sous  ordre,  il  n'y 
avait  pins  d'in'stance  pendante  dans  I^uelle  une  pareille' 
opposition  put  dtre  fkite ; 

"  Et  consid6rant  que  sons  les  circonstances  Tappelant 
ne  pouvait  exercer  un  recoars  snr  les  deniers  d6pos6s 
entre  les  mains  du  protonotaire  de  la  Cour  Sup6rieure,  et 
adjugfes  au  dit  Alexander  Molson,  qu'en  vertu  d'un  bref 
de  saisie-arrdt  en  donnant  I'affidavit  reqnis  par  le  Code 
de  Procfedure  Civile  ; 

"  Et  consid^rant  qu'il  n'y  a  p^  d'erreur  dans  le  juge- 
meut  rendn  par  la  Cour  de  premiere  instance  le  20  Jan- 
vier 1886,  sur  le  m6rite  des  contestations  entre  les  parties ; 

"  Et  consid^rant  que  le  jugement  rondu  le  mdme  jour 
snr  la  motion  du  2  novembre  1.885  n'est  que  la  conse- 
quence du  jugement  rendu  liur  le  m6rite  ; 

"  Cette  cour  confirme  les  dits  deux  jugement^  du  20 
Janvier  1886,  et  condamne  I'appelant  ausrd^pens  ^courus 
ta;it  en  cour  de  premiere  instance  que  sur  Tappeli 

Judgment  confirmed. ' 

F.  L.  BHque,  Q.C.^  attorney  for  appellant.      ^ 
'    Robertson,  Ritchie,  Fleet  Sf  Falconer,  attorneys  for  Res- 
pondent. ,  I 

•       {J.K.)„  •     .  - 


'  An  appeal  ie  pending  before  tlie  Saprerae  Court  of  Can^a. 
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Coram  Dorion,  C.J.     < 
THE   QUEEN 


DONALD  DOWNIE.  v 

Peijury — Defmition  on  which  jterjury  is  assigned— Proof  that 

Inographer,  who  took  de/)osition,  has  been  sworn— Answers 
on  '  fails  et  articles''— Notes  of  stenographer. 
:— 1.  T^at  the  fact  thjt  Jhe  stenographer,  who  took  a  deposition  in 
h  civil  caae,  on  which  ^rjury  is  assigned,  has  li^n  sworn,  must  be 
proved  by  the  record  6r  [jroceedings  in  the  case  in  which  the  deposi-  ^ 
,    ti<^  was  taken.  *  - 

iJTha^  a  party  summoned  to  appear  in  one  division  bf  the  Snperior 
V^ur^at  Montreal,  to  answer  upon  fails  el  arHcles,  and  who  has  ap-  . 
pear^  ajtfd  been  sworn  in  another  division  of  the  same  Court,  whore 
he,  has  given  his  answers,  may  be  convicted  ofperjury  on  the  answers 
so  kiven.  •?  ___,  .  ** 

Quaerk—Wfieth^rit  is  n»w  necessary,  under  47  Met  ((^MjjjLthat  the 
notes  of  the  stenographer  should,  in  all  cases,  baJ^^Hthe  wit- 


The  defendant  was  indicted  for  perjury,  arfd  charged  by 
two  separaV  counts  of  the  indictment,  with  having  com- 
mitted perjt^ry,  Jst,  in  his  ans\ver^|n  a  deposition  he  had 
given  as  a  witness,  in  a  case  before  the  Superior  Court,  at 
Montreal,  wherein  he  was^plaintiff,  and  Frederick  W. 
Francis  was  defendant ; ,  and  2ud,  by  his  answers  on  /aits 
et  articles  in  a  cause  of  Daivnie  v.  Francis,  and  Oement,  tiers- 

After  the  case  for  the  prosecution  had  been  closed,  the 
defendant  submitted  that  there  was  no  evidence  to  go  to 
the  jury,  inasmuch  as  the  deposition  on  which  the  first 
cdunt  of  the  indictment  was  based,  had  been  taken  by  a 
stenographer,  and  had  not  been  read  to,  nor  «igned  by  the 
defendant,  and  that  there  was  no  proof  that  the  stenogi^- 
pher  had  been  duly  ^worn  to  take  the  ieposition. 

2ndly.  That  it  appeared  by  the  record  that  the  defendant 
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had  been  sTimmoned  to  appear  in  the  third  division  of 
the  Superior  Court,  to  answer  iofaits  et  articles,  th&t  he  had 
been  sworn  in  the  third  division,  while  the  answers  had 
b^n  taken  in  the  second  division  of  the  Superior  Court, 
which,  under  the  cij^cumstances,  had  no  jurisdiction  to 
swear  the  defendant,  nor  to  take  his  answers.     , 

The  deposition  of  the  defendant,  on  which  the  perjury 
is  assif^ned  in  the  first  count  of  the  indictment,  was  taken 
by  a  stenographer  named  O'Brien.  The  deposition  was 
not  signed  by  ihe  defendant,  nor  did  it  appear  that  it  had 
been  read  to  Bfiip,  and  it  was  not  shown  by  any  part  of 
the  record,  nor  by  the  registers  of  the  Court  that  the  sten- 
ographer had  been  sworn  before  taking  the  deposition  of 
the  defendant.  O'Brien  was  called  as  a  witness  and  swore 
that  the  deposition  of  the  defendant  produced  to  him  was 
an  exact  transcript  of  the  stenographic  notes  Jie  had  taken 
when  the  deposition  was  given,  with  but  one  or  two 
unimportant  differences  which  he  indicated.^  He  also 
stated  that  he  had  been  sworn-^efore  taking  the  deposi- 
Oion-r-without  stating  when  and  before  whom  he  had 
been  sworn. 

As  regards  the  objection  to  the  evidence  on  this  second 
count  of  the  indictment,  it  appeared  fcy  the  record  that 
the  defendant  was  summoned  to  appear  and  answer  iofaits 
et  articles  before  the  third  division  o£  the  Superior  Court ; 
that  he  made  default,  but  that  on  the  18th  of  April,  188'7, 
he  obtained  leave  to  answer,  that  hp  was  then  sworn  before' 
the  third  division  and  gave  his  ans^wers  which  were  taken 
by  a  stenographer.  When,  on  the  15th  of  April,  {18S1),  the 
stenographic  notes  had  been?  transcribed  and  been  read  to 
the  defendant^  he  refused  to  acknowledge  them,  contend- 
ing that  his  answers  had  not  been  correctly  taken ;  subse- 
quently, on  the  18th  of  April,  he  was  sworn  in  the  second 
division  of  the  Superior  Court,  and  after  corr^ting'  his 
answers  he  signed  them  and  acknowledged  them  to  be 
correct,  in  presence  of  the  Judge  sitting  in  the  secOnd  divi 
-  sion  of  the  Court.         '      '    __i-^  -— ^-=^^" — ^^^ — 

DoaioN,  d.J. : —         ^  \        . 

I  am  with  the  defendant  on  his  first  objection,  that  is, 
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the  one  taken  to  the  probf  of  the  deposition  on  which 
perjury  is  charged  in  the  first  count  of  the  indictment. 
The  statute  86th  Vict.,  ch  6,  sect.  10,  authorises  the  taking 
of  depositions  of  witnesses  by  stenographers  in  the  cases 
therein  provided  for  ;  but  in  thesQ  cases  the  law  requires 
that  the  stenographer  should  be  sworn  before  the  Court 
or  judge,  or  the  prothonotary,  or  the  clerk  of  the  Circuit 
Court,  and  that  the  stenographer  shall  at  the  conclusion 
of  each  testimony  read  over  {he  same  to  the  witness,  and 
such  testimony  shall,  when  afterwards  transcribed  in  or- 
dinary Writing,  form  the  record  of  evidence  in  the  case. 

I  am  j)f  opinion  that.  th«j  swearing  of  the  stenographer 
required  by  the  statute  must  appear  by  the  record  or  by 
the  entries  made  m  the  registers  of  the  Court,  otherwise 
the  Coiurt  having  jurisdiction  over  the  case  could  not  tafee 
cognizance  of  depositiojis  taken  by  such  stenographers,  • 
unless  ^t  were  proved  that  the  certificate  of  their  being 
sworn  or  the  entry  in .  the   registers  has  been  lost  or». 
destroyed,  in  Whi«h  case  the  fadt  might  be  proved  by  oral 
testimony,  but  not  otherwise.    This  question  came  up 
in  the  c^e  of  Reg.  v.  Leonard,  S  Leg.  News,  p.  211,  but  as 
it  appeared  hy  the  plumitif,  which  is  a  book  kept  by  the 
clefk  of  the  Court  and  in  which  the  proceedings  in  each 
case  are  Entered,  ^it  was  held  that  there  was  sufficient 
evidence  tftat  the  stenographer  had  been  regularly  sworn. 
There  is  nif)  such  record  or  entry  in  this  case,  and  on  this 
ground,  that  there  is  no  proof  that  the  stenographer  was 
regularly  sworn,  I  hold  there  is  no  proof  that  the  deposi- 
tion produced  contains  what  the  defendant  swore  to,  and 
therefore  no  perjury  can  be  assigned  on  such  deposition. 
Therti  is  also  a  difficulty*  jfe  to  whether  the  notes  of 
evidence  taken  by  the  stenographer,  should  be  read  to 
the  witness.    This  is  expre^ly  required  tj  the  86  Vict, 
c.  6,  already  peferred  to,  and  the  majority  of.  this  Court 
quashed  the  terdict  in  the  case  oiBeg^  v.  Leonard,  on  that 
ground.     Sin^e  that  case  was  decided,^  the  Act  4t  Vict. 
(Q.)  ch.  a,  without  any  reference  to  the  provision  in  the 
85  Victoria,  that  the  notes  taken  by  the  stenographers  " 
should  be  read  to  the  witnesses,  has  provided  that  the 
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Judge  may  order  that  the  notes  of  evidence  be  reieid  to  the 
witness  abd  corrected  sitting  the  court,  if  necessary.  This 
would  imply  that  it  is  not  necessary  in  all  cases  to  read 
the  stenographer's  notes  to^e  witnesses.  Without,  how- 
ever, deciding  tbi^  point,  wEiich  is  not  without  some  dif- 
fi(!ulty,  I  think  there  is 'enough  in  the  other  objection, 
that  it  is  not  proved  that  the 'stenographer  was  Vworn  to 
take  the  deposition,  to  withdraw  the  first  count  of  the 
indictmenti  from  the  consideration  of  the  Jury,  lind  I  Will 
instruct  thipm  to  that  effect. 

On  the  objection  to  the  second  count  of  the  indictment, 
that  the  second  division  t)f  the  Superior  Court  had  no 
jurisdiction  and  no  right  to  swear  the  defendant  nor  take 
his  answers  on  faifs  et  articles,  I  am  against  the  defen- 
dant. .  '  . 

The  division  of  the  Superior  Court  into  three  separate 
divisions  is  neither  autHorised  Wr  recognised  by  law.  It 
has  been  established  by  the  Juj^ges  of  the  Superior  Court 
"'  for  convenience  sake,  and  to  facilitate  business  and  avoid 
confusion ;  but  the  rule  they  h»vei  neither  adds  to,  nor 
detracts  from  any  of  these  subdivisions  any  right,  poww 
or  jurisdiction"  which  is  given  by  law  ta  the  Superior 
Court.  If  one  of  these  subdivisions  can  compel  a  party  to 
answer  upon  fuits  et  articles,  the  other  subdivisions  have 
the  same  power,  and  if  the  defendant  summoned  to  appear 
b^ore  one  subdivision  has  chosen  to  appear  voluntarily 
before  another  subdivision  of  the  same  court,  his  answers 
given  in  that  other  subdivision,  were  as  binding  in  the 
case  in  which  they  were  taken  as  .if  they  had  been 
taken  in  the  subdivision  before  which  he  had  been  sum- 
liioned.  A  party  may  even  answer  to  faits  et  articles 
'voluntarily  and  without  any  rule  or  order  to  that  effect, 
and  no  objection  can  be  taken  to  this  course  on  a  prose- 
cution for  perjury  based  on  answers  so  taken. 

Bishop,  Crim.  Law,  vol.  2,  $  1028,  says:  "There  is 
"  much  in  a  case  which  a  party  may  waive  and  if  a  de- 
"  fendant,  not  being  served  with  process,  appears  and 
"  answers  to  plaintiff's  allegations,  the  cotirt  has  com- 
"  plete  jurisdictfen  and  perjury  may  be  couMnitted." 
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This  is  law  everywhere  : — 

Xeg.  V-  Ffetcher,  L.  R.,  1  O.C.  820  ;  Ref/r.  v.  Mason,  29  U. 
0.  Q.  B.  481 ;  Refr.  v.  Simmons,  6  Jurist,  N.  S.  578. 

I  am,  therefore,  of, opinion  that  the  defendant  must  pro- 
ceed on  the  seo^nd  count  of  the  indictment,  and  on  tjiat 
one  alone. 

W.  H.  Kerr,  Q.C.,  and  Crunkshaw,  for  the  prosecution. 
H.  C:  St.  Pierre,  and  Barrff,  for  the  defendant. 
(J.K.) 


December  22, 1887. 

Chratn  Tessieb,  Cross,  Baby,  Chobch,  JJ.,  Dohebty.  A  J 

t    .  .  . 

1  EDWARD  LOWREY  et  al.,      * 

*  {Plaint^s  in  Court  below), 

ApPELLANTSf 
AND 


R0BER1'  T.  ROUTH,' 


{Defendant  in  Court  below). 
Respondent. 

Appeal  Bond— Judgment  reversed  by  Queen's  Bench,  but  restorea 
by  Privy  Council — Death  of  party  during  pendency  of  suit. 

Held  :— 1.  (Affirming  the  detfiHionof  JbttA,  J.,  M.  L.  R.,  2  8.  C.  58),  that 
the  death  of  several  of  the  plaintifls,  during  the  peHdency  of  the  suit, 
does  not  render  a  judgment  pronounced  in  their  name  absolutely 
•  null;  the  nullity  being  relative,  and  such  as  can  be  invoked  only  by 
the  legal  representatives  of  the  deceased,  on  the  ground  that  their 
rights  have  been  prejudiced  by  the  judgment. 

2.  (Reversing  the  decision  of  Jwrtit,  J.),  that  a  bond  given  as  security 
for  debt,  interest  and  costs,  on  appeal  by  a  defendant  from  the  Superior 
Court  to  tb«^onrt  of  Queen's  Bench,  to  the  effect  that  the  bondsmen 
will  pay  the  condemnation  money  in  case  the  judgment  be  confirmed, 
is  binding,  tho^  the  judgment  of  the  Queen's  Bench  reversed  the 
judgment  of  the  Court  below,  if  the  original  judgment  of  the  Superior 
Court  bos  been  restored  by  the  Judicial  Committee  of  the  Privy  Coun- 
cil, and  the  effect  is  the  sime  as  if  the  judgment  of  the  Superior  Court 

J^liad  been  affirmed  by  the  Court  of  Queen's  Bench. 


«&>*<«  ■J]W'''«y^  ai|]  mwiltfcyw^n'-irij^MLJ 
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Tho  appeal  waa  from  a  judgment  of  the  Supenor  Court, 
Mpntreal  (JETrfe,  J.),  Nov.  80, 1886,  reported  in  tho  Montreal 
Law  Reports,  2  8.  0.  68.  The  action  was  brought  on  a 
security  bond,  and  the  effect  of  tho  judgment  appealed 
from  was  to  declare  that,  us  the  judgment  in  the  first  in* 
stance  given  in  the  Superior  Court  had  been  reversed  in 
Appeal,  the  sureties  wore  discharged  from  all  liability  on 
tho  bond,  although  the  original  judgment  of  the  Superior 
Court  was  subsequently  restored  by  a  judgment  of  the 
Judicial  Committee  of  the  Privy  Gbuncil.        \ 

The  case  was  twice  heard»i::rthe  second  time,  Nov.  18, 

1887.         —  --     -T .  ^  .  1     ...;..,.,__ 

R.  Lafttimtne,  Q.  C,  and  John  Duntop,  for.appellknt : —    ' 
The  bond  sued  on  is  in  the  ordinary  fdmafan^'reads  as 
follows: —  * 

Province  of  Quebec,  \ 
District  of  Montreal,  j 


SupKRioR  CouBT  fOR  Luwn  Canada>C 


Wliere«8  on  tlio  'ilst  day  of  May,  1880,  judgment  was  obtained  in  the 
Superior  Court  for  Lower  Canada,  between  John  Elliott,  Edward  Lowrey, 
(H«re  /oilowa  a  number  of  names  of  other  plaintiffs)^  own«»s  of  the  steam- 
ship'  Gtesham.'  lately  in  the  Port  of  Montreal,  in  the  district  of  Montreal, 
plaintitfs,  and  James  Lord  and  John  Magor,  botli  of  the  city  and  district 
of  Montreal,  and  Stewart  Mtenn,  of  Harbor  Grace,  in  the  Island  of  New- 
foundland, merchants,  copartners,  and  doing  business  together  as  such  at 
Montreal  aforesaid,  under  the  firm  of  Liord,  Magor  &  Mnnn,  defendants, 
and  from  which  said  judgment  the  said  iLmea  Lord,  John  Magor  and 
Stewart  Munn,  have  appealed.  V 

Be  it  known  that  on  ttie  7th  day  of  June,  1880,  jiersonally  came  and 
appeared  before  us,  the  Prothonotary  of  the  Superior  Court  for  the  district 
of  Montreal,  Robert  Routh,  merchant,  and  Dugald  Macphie,  niana^r, 
Ixttti  of  tlie  city  and  district  of  Montreal,  who  acknowledged  to  be  jointly 
and  severally  securities  for  and  on  behalf  of  the  said  James  Lord,  John 
Magor  and  Stewart  Munn  and  obligate  themselves  that  the  said  James 
Lord,  John  Magor  and  Stewart  Munn,  shall  effectually  proaecute  the  appeal 
of  the  said  judgmObt,  and  pay  such  condemnaUon  money,  costs  and  dam- 
ages as  shall  be  adjudged  in  case  the  judgment  of  the  Superior  Court  be 
affirmed,  and  in  case  the  said  James  Lord,  John  Magor  and  Stewart 
Munn  do  not  prosecute  with  effect  the  said  appeal,  or  do  not  pay  such 
condoninattion  money,  costs  and  damages  as  shall  be  adjudged  in  case  the 
judgment  of  the  said  Superior  Court  be  affirmed,  that  they,  the  said  Robert 
T.  Routh  and  Dugald  Macphie,  shall  pay  the  same,  which  said  condemnap 
tion  money,  costs  and  damages  shall  be  made  of  the  goods,  chattels,  lands 
and  tenements  of  the  said  Robert  r.  Rouih  and  Dugald  Macphie,  to  the 
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IW.         a«,  «n.|  pioflt  of  tlio  Mid  John  KllloU  ...U  oU»r  pUintHfc,  t».dr  h«ii 


Routh. 


R.  T.  ROIJTII, 
I).  MACI'IIIK. 


(SIgnwl). 

Taken  ami  iioknowlfldKixl  i 

Uila  Tlh  day  of  J  une,  1  Hmt,  I  wfor«  h«,  / 

(81iflia«l),        IIUIIMKT,  UOKMY  &  QaNOHON, 

P.  8.  V. 

Therb  were  only  two  questions  of  law  involved  jn  the 
caae:?*- 

1st.  Di^  tho  death  of  five  of  the  original  plaintiffs  bofom 
the  judgment  was  rendered  in  the  Superior  Court,  render 
null  all  subsequent  proceedings,  and  more  particularly  the 
security  bond  in  question  r  ■ 

2nd.  Did  the  judgment  of  the  Court  of  Qu(5en'8  Ben«rh 
discharge  the  respondent  from  all  liability  under  the  se- 
curity  bond  ? 

A!°  ^^^  *^"»*  P^»»*'  *he  judgment  fully  answers  this 
objection,  and  shows  that  the  only  parties  who  could  in- 
voke the  objection,  would  be  the  heirs  of  the-deceased 
plamtiffs,  but  not  the  adverse  party  who  has  no  interest. 
1  he  judgment  calls  attention  to  the  fact  that  as.a  matter 
offact  the  representatives  of  the  parties  who  died  during 
the  pendency  of  the  suit,  are  parties,  to  the  present  suit 
and  demand  its  execution.  The  Court  for  these  reasons 
aisjgiissed  this  objection. 

_Asto^ho  second  point,  it  will  be  necessary  to  refer  to 
the  ex^t  terms  of  the  exception  or  plea  filed  raising  this 
pbj^ctidfa,  which  is  in  the  following  terms  :— 
"  That  tWsecurity  bond  entered:  into  by  the  said  de- 
fendantand  the  said  Macphie,  as  set  forth  in  plaintiffs' 
.declaration,  and  as  shewn  by  plaintiffs'  exhibit  No.  4,  was 
a  bond  whereby  the  said  defendant  and  the  said  Macphie 
^  undertook  that  the  said  James  Lord,  John  Magor  and 
Stewart  Munn  should  prosecute  the  appeal  of  the  judg- 
^^  ment  of  the  Superior  Court  of  the  81st  day  of  May,  1880.  in 
^  said  declaration  referred  to.  and  pay  such  condemnation 
'•  tw'LT>!'  '"'"t^"^^^  ^  ^^  been  adjudged  ,»gainst 
«  ^^J^V     J*'^  judgment,  in  case  the  said  judgment 
should  be  affirmed  by  the^Court  of  Queen'l  Bench  for 
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'•  Ix)wer  Canada  (appflal  sido),  and  that  in  oace  the  Raid 
"  judgmont  nhould  not  i)«affirm«d  by  tho  aaid  Unt  ra«»n- 
"  tioned  Court,  but  on  thw  contrary,  b««  ruvursfld  by  the 
"  Raid  Court,  that  the  iiaid  l»ond  shall  bo  null  and  void." 

Th«  pl«a  then  allegcH  th«  judgment  of  the  Court  of 
Queen's  Hen<h,  and  atates  that  thereby  the  respondent 
was  discharged  from  all  liability  under  the  bond.  The 
plea  does  not  h'cite  the  bond  r()rre«;tly,  there  is  no  men- 
tion of  the  Cdurt  of  Queen's  Bench  in  the  bond,  or  of  the 
judgment  being  affirmed  in  any  particular  Court.  The 
bond  is  givtm'in  full  above  and  is  in  general  terms. 

The  judgment  says  respondent  only  became  security  for 
Lord  et  al.,  under  the  condition  that  the  judgment  rendered 
against  them  should  be  confirmed  by  the  Court  to  which 
the  said  Lord  et  al.  appealed. 

It  is  «ubmitted  that  there  is  no  such  condition  in  the 
bond.  Respondent  undertook  to  pay  the  condemnation 
money,  costs  and  damages  if  the  judgment  were  affirmed ; 
the  judgment  was  affirmed  by  the  Privy  Council,  and 
respondent  is  liable  under  the  bond.  The  liability  was 
siHspended  until  the  appeal  to  England  was  decided.  If 
the  bond  depended  simply  on  the  judgment  of  the  Court 
of  Queen's  Bcn^h,  it  must  follow  that  the  security  in  the 
event  of  a  judgment  being  affirmed  in  Court  of  Queen's 
Bench,  but  reversed  in  Privy  CoundL  would  be  compelled 
*?  P*?'  althougii  the  judgment  ofMpCourt  of  the  last  re- 
sott  dfeciared  that  there  was  no  li^inty  on  the  part  of  the 
pepSon  for  whom  he  became  security.  This  must  be  the 
natural  sequence  of  declaring  that  the  liability  was  con- 
ditional on  <«|R»  judgment  of  the  Court  of  Queen's  Bench. 
Thiris  wliat  the  judgment  by  its  terms  holds. 

I'he  security  is  not  discharged  until  the  affair  is  ter- 
minated. 1  MaTcad6,  p.  118.  "  Que  si  en  premidre  ins- 
tance il  6tait  demandeur,  la  caution  a  dA  lui  dtre  deman- 
d6e,  et  si  elle  a  6t6  donn^e,  clle  n'est  pas  ddchargSe  encore 
pnisque  I'afiaire  n'est  pas  termin6e." 

Article  1124  0.  P.  C,  on  which,  of  course,  the  security 
llpnd  is  based,  reads  as  follows  : — "  The  appellant  or  plain- 
"  tiff"  in  error  most,  before  the  record  can  be  sent  up,  give 
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N  "good  And  «uffloi«nt  mniirity  that  h«  will  oiroctiinlly  pro- 
•••fcute  th«  app^^al  orpnHM'wiingn  in  •rror,  •ud^^h.l  h« 
"  will  «atisr/  the  «oud«ran«tioh,  and  -pay  al^  co^ta  and- 
••dain«g«ii  ttdjrfdgMd,  in  <aiM»^ho  judgment  appi*aled  ^rom 
••  i»  <onJinn..d."    Thin  ariirl.^  in  no  way  limiU  the  ofn-r- 
tual  proa«(!Ution  oftho  upiMMil  to  th..  Court  of  Qu««n'i. 
Bi'nch.    Th«  cloar  m«'ahing  of  th^s  ia  that  th«  obligation 
oftheneourityia  to  natiKfy  the.  condtunnation  mon«y,  if 
th«  Judgin«Mit  Hhould  b«  oonllrmod  ;    the  liability  of  th.» 
aecuritioM  bt»ing  nuHpondod  until  tho  cui»«  iH  finally  d« - 
cidi'd  in  tho  Court  6l%h«  loitt  naort.    Tho  bond  ts  iti 
general  t.-rras,  and  in  not  reatricted   to  any    particular 
Court,  and  certainly  in  not  conditional  in  ita  terma.    Wo 
must  be  guided  by  the  terms  of  tho  bond,  and  what  is 
the  lair  legal  intrrprotation  to.b«»  given  to  it.     It  ia  Btib- 
mitted  that  the  interpretation  put  on  it  by  the  terms  of 
the  judgment  of  the  Superior  Court  ia  not  warranted  by 
the  terms  of  the  bond.    The  defendant's  liability  could 
not  be  determined  as  long  as.the  process  was  alive;    The-"^ 
appeal  to  England  was  not  n  new  process  or  suit,  hut  A 
continuation  of  the  original  suit,  and  th«^  liability  of  the 
security  was  not  dependent  alon«*  on  the  judgment  of  the 
<3ourt  of  Queen's  Bench,  but  on  any  further  or  ulterior 
judgment  that  might  be  rendered  in  tin*  instance. 

The  judgment  of  th.^  Court  of  Queen's  Bench  having 
be«n  reversed  cannot  be  considered  at  all ;  it  had  no  effect, 
being  suspended  by  the  appeal,  and  could  not  have  the' 
effect  of  discharging  the  security.  If  the  liability  was 
contingent  on  the  judgment  of  the  Queen's  Bench,  this 
should  have  btien  expressed  in  the  botid ;  it  cannot  bo 
^presumed.  The,  security  could  not  b«^  discharged  until 
the  suit  was  finally  settled,  in  the  Court-  of  last  rehort. 
The  contract  was  that  the  jeourity  would  be  liable  if  fhe 
judgment  was  affirmed.  . 

8.  Bethune,  Q.C,  for  the  respondent :— 
'  On  the  question  raised  by  the  second  plea,  viz :  the  dis- 
charge of  yie  respondent  from  all  liability  under  the  bond, 
the  judgment  .of  the  Superior  Court  having  been  set  aside 
by  the  Court  of  Queen's  Bench,  respondent  submits,  that 
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the  tortns  of  tho  bond  muHt  !>.»  fully  «MminiMl  into  and 
the  iKMition  of  tho  Maroty  "th«roarfd«r  clearly  and  him*- 
.  tally  d«Hn..d;  tho  liability  of  th«  r««|K>nd««t  4l  depmi- 
d«nt  «ntir«l^  on  bin  undort.ikinpr.  4ui  i.,w.ciftlly  mU  forth  ih 
tho  bond,  and  if  tho  toriun  of  tho  »K)ud  woro  lulHMod.  and 
tho  rospondont  nubmitH  tiiMy  were,  aa  ioon  an  thon« 
torina  and  oontlitionii  w.-nv/ulliHod,  rei.iK)ndonfa  liability 
andor  tho.lmnd  oea«o«l,  and  oould  not, 'without  -hia  con- 
-ont  Ik,  rovived. '  From  thi,  wording  of  that  portion  qf 
tht^bond  whi»;h<5ovorHtho  undortakinK  of  tho  t«?«pondont, 
It  ^evident  that  the  only  condition  on  whi.h  roupon^ 
d^^bocame  aoearity  waff  that  the  Imnd  a'hoald  bo  of  no 
•  flWJt  if  the  Court  of  Appeal  reyor««<l  the  judgment  of 
tho  ^Suporior  Court,  which  it  did  ;  tho  obligation  of  tho 
roapondont  could  not  b^>;onliuued  or  enla/ged  without 
hiir  consent.  '  »  -  - 

0KO8H,  J.,  for  the  majority  of  tho  Court :—     ,  - 
This  iH  an  acjtiqn  on  a .  bond  given  aa  security  on  an 
uppoal  to  the  Quetm's  Bench,  from  a  judgment  of  the'Su- 
porior  Court  in  a  case  of  Elliott  et  nt.  '«».-Lord  ft  al. 

Ry  the  judgment  of  the  Superior  Court  in  that  case, 
Elliott  et  al.  rec©vered  from  Lor<^  at.  a  sum  of  money  for 
the  hire  of  a  vessel  bete%ingf  to  plaintiffs,  which  had 
boon  chartered  by  tho  defendants.  The  latter  appealed 
to  the  Court  of  Queen's  Bench  and  succeeded  in  having 
tho  judgment  reversed  by  that  0<i\irt.  Elliott^/  a/.,  how- 
ever, carried  the  case  to  the  Pr^ivy  Council,  wh^e  the 
Judgment  of  tho  Queen's  Bench  was  set  aside  and  the 
jadgmeut  of  the  Superior  Court  was  affirmed. 

On  the  appeal  to  the  Queen's  Bench.  Routh,  the  present 
respondent,  and  another  surety  named  McPhie  were  bonds-  - 
mon  for  Lord  eCal,  and  entered  into  the  bond  oil  which 
the  present  action  has  b«pn^rought  by  LowVey  et  at.,  the 
representoti ves  of  Elliott  U  a/.',  decease^,  ;  r^ 

Tathis  action  Routh  pleaded  :  ,    - 

IstkThat  the  prooeedings  in  the  first  action  were  made   - 
after  the  death  of  Elliott  et  al.,  and  conaequently  irtegular. 
nuU  a9d;md.     ^ni  _       ^^__^  _   L^^^  „    *    .^L  . 
2nd.  That  his  auretyship  applied  only  to  the  appeal 
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from  the  Superior  Court  to  the  Qaeen's  Bench,  and  that 
Lord  et  al.  having  succeeded  in  the  Qaeen's  Bench  in 
getting  the  judgment  of  the  Superior  Court  reversed  and 
the  action  dismissed,  he,  Routh,  was  thereby  discharged 
from  all  liability,  the  condition  in  the  bond,  that  the 
appeal  would  be  effectually  prosecuted,  having  been  ful- 

'     filled,  '        ^    ^^'""  "  .         . 

The  Superior  Cfourt  by  ^their  judgment  in  this  action 
properly  overruled  the  first  plea,  it  ap][>earing  that  what 
proceedings  occurred  Jtfter  the  .decease  of  the  original 
plaintiffs  were  in  ignorancei^of  their  decease  and  without 
notice,  and  were  regular.  As  regards  the  second  the  Court 
held  that  Routh  as  such  security  was  discharged  ;  that 
CotiH  accordingly  dismissed  the  ^Action  against  him. 
From  thifi, judgment,  Lowrey  et  al,,  the  representatives  of 

^  Elliott  et  ql.,  have  appealed,  and  contend  that  the  security 
bond  extended  to  all  subsequent  proceedings  into  what- 
ever courts  the  case  might  be  carried  by  appeal. 

The  principal  motives  for  the  judgment  of  the  Superior 
Court  were  that  the.  contract  of  suretyship  is  to  be  con- 
strued slricti  juris,  and  cannot  be  extended  beyond  wh&t  is 
clearly  included  in  its  promissory  undertakings  ;  that  the 
parties  never  contemplated  its  extension  beyond  the 
appeal  to  the  Queen's  Bench  ;  that  Routh  and  his  co- 
surety never  intended  to  be  bound  for  more  than  the  con- 
sequences of  the  failure  of  the  appeal  to  the  Qaeen's 
Bench,  and,  that  such  appeal  not  having  failed,  but  having, , 
succeeded, « their  obligation  had  been  fulfilled  and  they 
were  discharged,  -  -  « 

While  this.  Court  acquiesces  in  the  correctness  of  the 
principle  enunciifted  by  the  Superior  Court  as  to  the 
construction  of  the  contract  of  suretyship,  the  majority  of 
the  members  of  this  Court  do  not  find  that  it  meet^  the 
present  case.  They;  find  that  the  terms  of  the  bond  are 
*  sufficiently  ample  to  include  ftt  least' the- conifirmatiii^  of 
f>. '  th|^Supe#lor  Court  judgment  by  the^'Pf ivy  Council.  The 
terms  of  the  bond  are  as  follows  :  r 


— Th6  snretldS  thereby  speaking  obligate  themselvertmr 
the  said  John  Magor  e<  a/,  shall  effectoally  prysecute  the 


t.t 
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appeal  Of  the  said  judgment  and  pay  s^ch  condemnation 

money  costs  and  damages  as  shall, be>djudged  in  case 

Uje  judgment  of^the   said   Superior  Court  be  affirrd 

The,^  ,s  no  hmit  to  the  judgment  being  affirmed  by  tl^ 

Court  of  Queen  s  Bench  merely.    The  ultimate  judgLetit 

of  the  Privy  Council  has  in  effect  become  the  judgm^ 

as  well  of  this  Court  as  of  the  Superior  Court,  wC 

judgment  has  thus  been  affirmed  andThe  condition Ther" 

by  accomplished  which  was  to  render  the  sureties  liable. 

The  sureties  when  they  enteWd  into  th^hon^^ay  not 

have  supposed  that  their  undertaking  led#tL  result. 

but  they  should  have  noticed  that  the  lanZSe  Used  to 

tietd  ?r'".f  ^'l™  *^  *^^«  purport.  Ex^^^^^^^^^^ 
t   undertaking  that  they  should  be  liable^  the  event 
of  he  judgment  of  the  Superior  Court  b^g  confirmed 
without  quahfication  as  to  whether  that  c^rmation  TcTk 

feZ  V^  ?"T  '  ^"'^^  ''  ^"  *^«  P"^  Council,  '^^e 
T  wl  i^  ^'"'^  "^  '**  accordance  withirt.  1143  C  P  0 
an|c.  11  a  a  L.  C.  sec.  23.  Tl^  case  i^  new  here.  We 
fina  no  precedent  for  it  in  our  own  courts,  but  the  same 
application  of  a  like  bond  seems  to  be  p;actised  in^e 
courts  in  Scotland,  where  a  similar  system  of  l"w  toou 
own  prevails,  also  m  courts  in  the  United  States.  I  cannot 

jIh       A,V  r*"^^'*^^'*^  *^««e  '^narks   than  cite   Mr., 
Justice    Allen's    remarks    in    the   case   of    Robertson   y 

^Sts^:- '  ''  ""'"  """^  ^'''''''  ^-  ''''  «"^  »>y  *^« 
.Allen.  J.,  said  :  "The  appellant  for  whom  the  defen- 

dants  were  sureties,  had  the  benefit  of  his  appeal  and  of 
^the  stay  ol  proceedings  upon  the  judgment  appealed 
«  It      IT^^  ""^^  '"^  consequence  of  the  undertaking 

n  suit ;  and  the  question  now  is,  whethbr  the  erroneous 
judgment  of  the  Supreme  Court,  reversing  the  judg- 

ment  appealed  from,  worked  a  release  of  the  sureties.! 

notmthstanding  the  er«>r  was  corrected,  upon  app;al 

"^ffl     L     ^u'  '^V*^"  ^"«^^*^  J^^«^«>^t  ultimately 
affirmed.    Th6  undertakiAir  w«.  ^^1  f'lf  ffirm 
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JMhe  (^e  (}>  885,15,  ri^dVTt'ZdXZ.: 

nndertopk  that,  if  tie  jodgmeiit  dioold  be  affirmed,  the 
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"  appellant  would  pay^  the  amount  thereof.  In  terms,  the 
"  undertaking  does  not  restrict  thtf  liability  of  the  defen- 
"  dants  to  the  coptingency  of  an  aiHrmanco  of  the  judg- 
"  ment  by  the  Supreme  Court.  The  condition  may  as  well 
"  refer  to  an  affirmance  by  the  judgment  of  any  Court  to 

_  -"which  the  cause  may  go  by  appeal,  or  the  final  decision 
"  of  the  action  in  the  Court  of  last  resort.  There  was  no 
''  reason  for  making  the  undertaking  effectual  only  upon 
"  the  first  appeal,  and  for  the  judgment  of  a  Court  which 
"  was  not  necessarily  ^n?^  J  *^d  *^®  statute,  and  the  un- 
"  dertaking  given  in  njolfsuance  of  it,  have  respect  to  the  .| 
*'  final  determination^n  the  Court  of  last  resort,  or  the 
" last 0)urt  to  which  the  parties  may  take  it  by. appeal. 

.  "  The  cause  is  the  same  in  every  Court,  and  the  question 
"  in  each  is  the  «atae,  to  wit :  whether  the  first  judgment 
"  — that  appealed  from  by  the  defendant's  principal— 
"  was  erroneous  and  should  be  reversed,  or  was  right  and 

'  "  should  be  affirmed.  The  condition^,  in  substance,  for 
"the  ultimate  affirmance  of  the  judgment  appealed  from." 
"  Upon  the  most  literal  and  strict  heading  of  the  un- 
"  dertaking,  the  defendants  become  liable  upon  the 
"  filing  of  the  remittitur  from  this  Court,  and  the  entry  of 
"  the  proper  judgment  in  the  Supreme  Court.  The  first 
"judgment  of  that  Court  became  as  if  it  had  never  been 
"  pronounced,  and  the  judgment  entered  in  pursuance 
"  of  the  decision  of  this  Court,  was  one  in  affirmance'^of 
"  the  judgment  first  appealed  from.  That  the  remedy  of 
"  the  plaintiff  was  suspended,  or  rather,  that  the  defen- 
"  ^nt's  liability  was  in  suspense,  pending  the  appeal  to 
"  this  Court,  does  not  affect  the  question,  nor  is  there  any- 

V  "  thing  in  the  suggestion  that  s;  the  defendants  were  not 
"  parties  to  the  appeal  to  this  Court.  They  consented  to 
"  become  liable  4ipon  a  contingency  which  has  happened, 
*'  and  for  the  result  of  ah  action  of  which  they  had  no 
"  control  and  to  which  they  were  not'  parties,  and  are 
"bound,  not, because  they  were  parties  to  either  appeal, 
"  but  by  the  terms  of  their  undertaking."         * 

We  therefore,  by  a  majority  d  that 

the  judgment  of  the  Superior  Court  appealed  from  \»i 
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reversed,  and  that  the  appellauts  Lowrey  et  td.  do  recover ' 
from  the  respondent  $3,238.02,  the  balance  due  on  thlp  judg- 
ment against  Magor  et  al.,  including  the  costs  of  thU  case  , 
in  the  Suj^erior  Court  and  Queen's  Bench,  with  costs,  also, 
of  the  present  case  in  the  Superior  Court  and  this  Court. 

Baby,  J.,  dissouted,  holding  that  the  bond  was  tio  longer 
binding  after  the  judgment  of  the  Queen's  Bench  had  set 
aside  the  judgment  of  the  Superior  Court.  It  might 
alimost  as  well  be  prptended  that  the  respondent  should 
have  to  pay  the  costs  of  the  Pjjivy  Council,  as  the  judg- 
ment of  that  tribunal  took  the  place  of  the  original  judg- 
ment. ,  ' 

DoHERTY,  A.  J.,  concurred  in  the  dissent. 

The  judgment  of  the  Court  is  as  follows  :— 

"  The  Court,  etc '.  • 

"  Considering  that  by  the  bond  which  the  now  respon- 
dent Robert  T.  Routh,  with  one  Dugald  McPhie,  sub- 
scribed and  acknowledged  as  their  bond  and  obligation 
on  the  7th  of  June,  1880,  as  security  fbr  att  appeal  taken 
by  James  Lord  et  al.,  defendants,  in  a  cause  theretofore 
pending  and  bearing  the  number  1355  in  the  Superior 
Court,  wherein  JohnEUiott  et  al.  were  plaintiffs  and  the 
said  James  Lord  e//a/  were  defendants,  and  wherein  the 
said  pJaintiflls  baa  recovered  judgment '  against  the.  said 
defendants  foi)/||ie  sum  of  $4,136.66  with  interest  and 
;*^t8,lh|(<^  no\if  respondent  Robert  T.  Routh,  together  with' 
tjke  isaid  Dugald  McPhie,  bound  and  obligated  themselves 
jointly  and  severally  to  the  effect  that  the  said  Jameib 
Lord  et  al.  would  effectually  prosecute  the  said  appeal 
and  pay  such  condemnation  money,  costs  and  damages  as 
should  be  adjudged  in  case  the  said  judgment  of  the  said 
Superior  Court  should  be  affirmed,  and  incase  the  said 
James  Lord  et  al.  did  not  prosecute  with  effect  the  said 
appeal,  or  did  not  pay  such  condemnation  money,  costs 
and  damages,  as  should  be  adjudged  in  case  the  said  judg- 
ment of  the  Superior  Court  were  affirmed,  that  they  the 
said  Robert  T.  Routh  and  Dugald  McPhie  would  pay  the 

"  And  considering  that  although  l|p^aid  judgment  of 
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the  said  Superior  Court  was  reversed  by  this  the  Court 
of  Queen's  Bench,  yet  it  was  afterwards,  on  the  19th  of 
March.  1888,  affirmed  by  the  judgment  of  Her  Majesty  in 
Her  Pnvy  Council,  and  said  appeal  of  the  said  James 
Lord  etal.  having  thus  failed,  and  the  condition  on  which 
the  said  now  respondent  Robert  T.  Routh  apd  the  said 
Dugald  McPhie  were  to  be  liabte  jointly  and  Severally 
for  the  payment  of  the  said  debt.interestandcost?,  award- 
ed by  said  judgment  of  the  Superior  Court,  Having  hap- 
pened  and  come  to  pass,  the  said  James  Elliott  et  al  or 
their  representatives,  thereby  became  entitled  to  recover 
from  the  now  respondent,  Robert  T.  Routh,  the  amount  o^ 
the  said  debt,  interest  and  costs ;  ' 

"Considering  that  the  now  appellants  are  the  leffal 
representatives  of  t^ie  said  John  Elliott  et  al.,  and  have  a 
right  to  stand  in  their  place  and  stead,  and  to  recover  the 
amount  of  the  said  debt,  interest  and  costs,  as  awarded  to 
thd  said  James  ^^lliott  et  al.; 

"  Considering  that  the  respondents  aie  entitled  to  have 
deducted  from  the  amount  of  said  debt,  interest  and  costs 
certain  sums  which  they.  t4ie  appellants\  have  recovered 
from  the  said  James  Lord  et  al.,  etc.  {withLt  interest) ; 

"Considering^ therefore,  that  there  is  error  in  the'iudff- 
ment  rendered  in  this  cause  by  th&  said  Superior  Court 
at  Montreal  on  the  80th  of  November,  1885.  the  ©ourt  of 
Our  Lady  the  Queen  nowhere  doth  reverse  and  annul 
the  said  judgment,  and  proceeding  to  render  the  iudir- 
ment  which  the  said  Superior  Court  ought  to  have  ren- 
dered.  doth  adjudge  and   condemn  the  said  Robert  T 
.Routh,  now  respondent,  to  pay  and  satisfy  to  the  appel- 
lants the  sum  of  |8.288.0-2.  etc..  and  costs  |»s  well  of  this 
Court  as  of  the  sftid  Superior  Court ;  reserving  to  the  ap. 
f>ellants  their  recourse  for  |869.81,  the  amount  of  their 
collocation  m  the  case  No.  1855  in  the  Superior  Court  of 
John  Elliott  et  at.  v.  James  Lord  et  al.,  for  which  they  hare 
filed  a  retraxU,  and  further  reserving  to  them  such  legal 
recourse  as  they  may  have  on  their  conclusions  for  con- 
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traintepar  corps^  (the  Hon.  Mr.  Justice  Baby  and  Mh  Assis- 
tant Judge  Doherty,  dissenting)."    ;,  \  . 

-  >^  Judgment  reversed. 

DmUop,  Lyman  ^Mac^f(ersqn,  attorneys  for  appellants: 
L-lN.  Benjamin,  attorney  for  respondents. 


(J.  K.) 


< 


*  . 


'.    .  June  30,  1886. 

Coram  Monk,  Ramsay,  Tkssier,^ross,  Baby,  JJ. 
DAM^  SARAH  ANNE  WALDRON, 

{Defendant  in  Court  below), 

Appellant; 

'  ^     AND 

DAME  MARIA  WHITE,  t-'       a 

\  {Pluintiff  in  Court  Mow), 

\      _  .    Respondent. 

^Married  woman^Action  for  personal  wrmgs^Evidence  of 
attorney  ad  litem— MUigation  of  Damages.         -? 

Hbu)S-1.  a  married  womau)  authorized  by  her  husband,  can  bring  an 
action  of  damages  in  her  own  name^V  personal  wrongs. 

2.  The  evidence  of  an  attorney  ad  litem  in  behalf  of  his  client  is  admissi- 

ble, but  such  testimony  is  repugnant  to  the  discipline  of  the  profeswQii. 

3.  The  fact  that  the  injurious  statements  complained  of  were  made  prin- 

cipally in  the  privacy  of  the  family,  and  that  evidence  of  the  slander 

was  obtained  by  concealing  a  witness  for  the  purpose  of  overhearing 
what  transpired,  will  be  considered  in  mitigation  of  damagea         \ 

The  appeal  was  from  a  judgment  of  the  Superior  Court, 
Montreal  (Gill,  J.)  26th  May,  1886,  condemning  the  ap- 
pellant to  pay  the  respondent,  her  mother,  the  sum  of  |200  » 
damages  for  slander.  > 
^  In  the  course  of  Hie  enguAe,  Mr.  W.  G.  Cruickshanks, 
one  of  the  attorneys  by  whom  the  action  was  instituted, 
withdrew  from  the  case,  and  was  examiinui  i^  a  witneaa 
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The  judgment  of  the  Court  below  was  in  the  following 
terms : —       i       '  /  "^f^^  ** 

"  La  Oour,jetc.../  \ 

••  Considfirint  qiie  la  demanderesse  est  la  m^re  de  1» 
dfifenderesse  ^t  qu'elle  porte  sa  pr^sente  action  contre  sa 
dite  fille  r^cl^mant  d'elle  $5,000  par  forme  de  dommages- 
mt6r6t8,   en  r6paration  d'injures  verbales  graves  que  sa 
dite  fille  aurait  prof6r6e8  contre  elle,  en  disant  faussement 
et  mahcieusement  entre  autros  choses,  que  sa  dite  mdre 
aurait  6t6  une  prostitute  avant  de  se  marier,  que  ses  pa- 
rents  (y  compris  la  demanderesse)  fetaient  tous  des  voleurs 
que  sa  dite  mdre  6tait  all6e  en  la  cit6  de  Montr6al,  dans  la 
chambre  d'un  homme  nori  mari6,  vivant  seul,  pour  lui 
donnerdes  soins  en  lui  faisant  prendre  des  bains  et  lui 
appliquant  des  cataplasmes  comme  traitement  de  maladies 
.     secretes  dont  il  ^tait  'affect6,  propos  que  la  dfefenderesse 
aurait  plusieurs  fois  r6p6t68  k  son  pere,  George  Waldron, 
mat!  de  la  demanderesse.  pour  I'engager  d  abandonner  la 
demanderesse,  et  k  cesser  la  vie  commune  avec  elle ;  et 
que  de  plus  la  defenderesse  se  serait  pr6sent6e  chez  un 
marchend  de  la  cit6  de  Montr6al.  qui  a  un  6tablis8ement 
considerable  ou  son  pere.  1^  dit  George  Waldron,  6tait 
employs  comme  foreman  de  r§curie,  et  aurait  dit  an  mar- 
chand,  4 1'emploi  duquel  6tait  son  dit  pere^  que  ce  dernier 
6  ait  1  auteur  d'un  yol  d'argent  dont  ledit  marchand  avait 
alors  r6cemment  6t6  la  victime,  et  ce  dans  le  but  de  faire 
perdre  au  dit  George  Waldron,  sa  place,  et  par  Id.  enlever 
a  i»  demanderesse  tout  moyen  d'existence ; 

"  Consid6rant  que  la  demanderesse  a  priuv6  les  allega- 
tions susdites  de  sa  declaration,  maisque  les  accusations 
lancees  contre  la  demanderesse  et  son  mari  par  la  defen- 
deresse, toutes  considerables  qu'elles  sont  intrinseque- 
ment  n'ont  cependant  pas  autant  de  gravite  que  le  ferait 
voir  la  declaration,  en  autant  qu'elles  ont  ete  dites  plutot 
dans  .1  intimite  qu'autrement,  et  qu'elles  n'ont  pas  eu  les 
,  consequences  fdcheuses  qu'on  aurait  pu  en  attendre,  sur- 
to^t  parce  qu'elles  ne  paraissent  pas  avoir  6t6  crues  par 

ceux  sur  I'esprit  desquels.elies  etaient  destinees  k  produire 
1  ettflt ! 
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!'  Oonsidfirant  en  outre  que  ie  dit  George  Waldron  a 
tendu  une  embiiche  k  la  dfcfenderesse,  et  I'a  induite  k  lui 
r6p6ter  ce  qu'elle  paraissait  lui  avoir  dit  prficMemment 
concemant  la  demanderesso,  pendant  qu'il  avait  plac6  un 
t6moin  derriere  une  porte,  de  maniire  que  ce  t6moin  put 
entendre  ce  qu'elle  disait  et  vint  le  prouver,  ce  qui  indi- 
querait  que  lea  dites  iiyures  et  accusations  ont  6t6,  an 
moins  dans  cette  circonstance-U,  recherchfees  de  la  part  de 
la  demanderesse,  dans  le  but  de  pouvoir  en  faire  une  cause 
de  dommages  centre  la  dfifenderesse,  dont  le  mari  est  un 
nche  marchand  bijoutier,  tandis  qift  la  demanderesse  et 
son  mari  sont  sans  fortune  et  de  condition  humble  ; 

"  Consid6rant  qu'il  importe  de  ne  pas  donner  plus  de 
poids  qu'il  ne  faut  au  t6moignagie  du  praticien  qui,  apr^s 
avoir  institufi  la  cause  et  I'avoir  raise  en  6tat,  s'en  d6partit 
au  moment  de  I'instruction,  apparemment  dans  I'unique 
but  d'y  6tre  temoin,  pratique  qui  pour  n'^tre  pas  illfegale, 
parce  qu'elle  n'est  prohib6e  par  aucun  i^xi^  de  notre  loi, 
et  qu'il  est  admis  par  notre  jurisprudence  que  I'avocat 
pent  6tre  t6moin  dans  et  pour  la  cause  qu'il  soutient  on 
d6fepd,  n'en  parait  pas  moins  contraire  aux  saines  tradi- 
tions disciplinaires  de  Tordre  des  avocatsf^     /^ 

"  Mitigoant,  d'apres  les  circonstances  sua  relatfees,  les 
dommages  que  comporteraient  les  injures  qui,  graved  en 
elles-m6mes,  deviennent  atroces  danij  la  bouched'une  fihe 
a  I'adresse  de  sa  mere,  n'oubliant  pas  touteibis  que  la  d§^. 
fenderesse  n'a  gu6re  montr^de  regret  ni  de  repentir^ant 
dans  sa  defense  que  dans  son  enqu6te ;  - 

"  Condamne  la  dfifenderesse  k  payer  k  la  demanderesse 
la  somme  de  |200  de  dommages-intfirfits,  avec  tou/s  les  dfi- 
pens  de  Taction  telle  qu'intentfie,  distraite,  etc  "^ 

May  21,188e.] 

Joseph  Duhama,  Q.d.,  for  the  appellant,  on  the  question 
of  authorization,  submitted  the  following  argument  :— 

li'appelante  a  pr6tendu,  k  I'argument  iSraut  la  Cout 
Inf^rieure,  que  I'intimfee  n'a  pas  le  droit  d'intenter  la 
pr^ente  action  en  son  nom  ;  qu'elle  n'a  pas  prouv6  qu'elle 
fnt  B6par6  de  bieng  en  vertu  des  loisdn  p^tyi^  qA  ^11^ 
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du  pays  presume  la  comraunautfi.  Qu'en  consfiquenco  1« 
droit  d'action,  s'il  existe,  appartient  au  mari  comm«  chef 
de  la  communaut^.  ^ 

La  CJour  Inf6rieuro  ii'a  paru  attacher  aucune  importance 
A  cette  pretention,  et  ne  la  mentionne  mdme  pas  dans  son 
jugement,  mairr»ppelanto  soumet  que  c'est  une  objection 
fatale.  * 

^     L'intim6e  alldgue  : 

"w  "  That  the  said  female  plaintiff  wa«i  duly  married  to 
the  said  George  Waldron,  said  other  plaintiff,  on  or  about 
the  7th  of  January,  1868,  at  Clonnel,  in  the  county  of 
Tipperary,  in  Ireland,  in  ifxe  United  Kingdom  of  Great 
Britain  and  Jjeland,  and  is  consequently  by  the  law  of 
Ireland  separated  as  to  property  from  her  husband  " 

Ainsi  rintim6e  affirpie  deux  faits :  lo.  Qu'elle  s'est  ma- 
rine en  pays  fetrangeir;  2o.  que  d'aprft*  les  loiade  ce  pays 
elle  est  en  coniTmun^ut^  de  bieuA,  •  ^ 
Le  premier  fait  est  prouv6  par  le  cetlificat  Exh.  No.  1. 
Du  second  fait  nous  n'avona  auquA^  preuvfe.  II  est  in- 
utile d^  dire  que  nos  tribunaftx  ii§  ;^euvent  prendre  con- 
naissance  d'eux-mdmes  des  lois  ^rangdres  f  ces  lois  doi- 
vent  6tre  prouv6es>  et  en  I'absence  de  tell^  preuve  nos 
Cours  doivent  prfisumer  que  les  lois  fitrangdres  sont  les 
Plumes  que  les  notres.  .     -- 

Oette  doctrine  est  clairement  6tablie  dans  la  cause  de 
Brodte  r.  Cowan,  1  L.  0.  J.,  p.  96.    C.  0.  art.  6,  $  8  et  4. 

L'intim6e  a  essay6  de  prouver,  il  est  vrai,  que  d'aprds  le 
"  Married  Women's  Property  Act,"  une  femme  mari6e,  en 
Angleterre,  pent  intenter  une  action  en  son  nom.  Mais 
cet  acte  ne  pent  avoir  aucune  application  ici.  C'est  une 
loi  de  procedure  qui  he  pent  avftir  d'effetque  r'elativement 
aux  personnes  domicilifees  jbu  Angleteir^.  Fuisqne  I'inti- 
m6e  vonlait  intenter  cetft  action  en  son  nom,  elle  devait 
prouver  que  d'apris  la  loiaiglaise  deux  personnes  marifees 
sans  contratile  manage  sont  sdpardes  de  biens.  Ne  I'ayant 
piis  fait  notre  loi  prfesume  la  commnnaut^,  et  le  mari  de 
I'intimfie  seul  avait  le  droit  d'intenter  la  prfisente  action. 
Du  feste,  il  est  un  fait  que  les  intimfa  ne  peuvent  nier/ 


cest  qu'lmmemateinent  aprSs  leur  manage  en  lrland6,it~^ 
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y  a  (uiriron  tronto  ans,  iU  sont  venns  r6sider  k  Moiitr^al. 
,   /.  N.  Oreenshields,  for  the  respondent  :— 

At  the  argum«mt  in  tho  Court  b«low,  the  appellant 
questioned  the  right  of  reflponde&t  to  bring  the  present 
action,  contending  that  thoi^o  is  no  proof  that  respondettt 
and  her  husband  are  sepaVate  as  to  property,  consequently 
there  must  be  community  as  to  property ;  and  that  res- 
pondent \xaa  no  right  to  institute  the  present  action.  The 
present  action  is  one  for  personal  wrong,  and  respondent 
has  been  duly  authorizt^  by  hor  husband  to  bring  this 
action.  Even  Without  sucli  authority,  respondent  con- 
tends that  she  has  the  right  to  institute  the  action. 

By  the  Couturae  d'0rl6ans,  art.  200,  this  right  is  clearly 
recognized.  The  article  is  in  the  following  terms,  "  Fem- 
'■  me  marine  pt^ut  intenter et  poursuivre  en  jugement  sans 
"  son  mari  Tinjure  dito  ou  faite  d  elle ;  et  aussi  pent 
"  6tre  convenue  pour  I'injure  qu'elle  aurait  faite  ou  dite  k 
"  aucun."  In  addition  the  Coutume  d'Orl^ans  provides 
in  a  case  where  the  wife  is  condemned,  what  the  respon- 
sibility to  the  community  will  be  in  the  matter,  clearly 
recognizing  the  principle  that  where  the  wife  is  common 
as  to  property,  she  can  in  her  own  name  institute  an  ac- 
tion to  recover  damages  for  personal  wrongs. 

This  is  an  inherent  and  natural  right  of  every  persdn, 
and  one  which  the  ^oman  does  not  lose  by  her  marriage ; 
vide  Pothier  vol.  1,  Trait6  de  la  puissance  du  mari  p.  24, 
also  article  lt6  of  our  own  code.    " 

The  respondent  submits,  therefore,  that  she  is  entitled 
to  institute  the  present  action,  as  she  has  been  authorized 
to  do  so  by  her  husband,  who  appears  before  the  Court  to 
authorise  her  in  the  present  proceedings,  and  that  the 
judgment  of  the  Court  below  is  right  ai^d  should 
maintained.  « 

June  80, 1886.] 
Baby,  J.:— 

In  this  case  a  mother  sues  her  daughter  ftir  slander. 
The  expressions  complained  of  were  not  Words  which 
should  cuiuo  from  the  month  or  ft~ain^Ur^She  accusecT" 
her  mother  of  being  a  prostitute  befqi^R  marriage,  anjl^ 
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of  attending  a  gentli^man  antfering  Troin  certain  dia«aM(«  ; 
and  ahi^  endoavori'd  to  hav<i  her  fathi^r  disniiiMied  from 
Mr.  Oar8loy''H  t^mploymont,  by  repreaonting  thkt  h«  waa  a 
thief.  The  defence  iii  that  the  Htatementa  Were  made 
chiefly  to  her  father  privately;  and  that  ahe  hiU)  a  right 
to  make  them.  We  are  not  dJHposed  to  disturb  the  judg-' 
ment  of  the  Court  belbw.  It  is  very  carefully  drawn, 
and  the  apptdlant  has  no  reaadn  to  complain  of  ihe  award 
of  damages.  Referen(X)  in  made  in  the  judgment  to  the 
fftct  there  was  a  substitution  of  attorneya  for  th^  plaintiff, 
and  that  tile  original  attorney  was  examined  uS  a  witness 
for  his  client.  It  is  certainly  better  that  a  lawyer  should 
never  appear  as  a  witness  in  his  own  (!ase.  I  do  not, 
however^see  here  any  reason  for  ^sailing  the  character  ' 
of  the  attorney  in  question. 

Ramsay,  J. : — 

There  were  certainly  irregularities  in  this  case.  Evi- 
dence'was  obtained  by  putting  a  man  behind  a  dooff  to 
listen  to  what  was  said.  In  England,  in  some  cases,  such 
evidence  has  been  refused. 

Cross,  J. : —   '. 

I  do  not  dissent ;  but  if  I  had  been  sitting  in  the  Gourt 
below,  I  would  have  given  a  smaller  amount  of  damages. 
Judgment  cohfirmed.  Monk,  J.,  dis^. 

Duhatnel,  Rainville  Sf  Marceau,  attorneys  for  appellantr    , 

Oreenxkields,  McCorkUl  4*  Ouerin,  atto^eys  for  respon* 
dent.  "^   - 
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Decombor  22,  t88t. 
Coram  Omwh,  Baby,  Ohuroh,  Dohkbty,  JJ.      ^ 
ALBERT  B.  BECKETT,     | 

{Opponant  in  Court  hehno), 
Appellant ; 

AMD 


t 


THE  MERCHANTS'  BANK  OF  CANADA, 

{PtaiftlH^s  contesting  in  Court  below), 

Respondents. 

Continuation  of  CommunUy— Demand  for-^C.C.  1828. 

Hild:— Where  «  community  extated  between  hmband  »nd  wife,  »nd 
there  wiui  one  child,  luue  of  the  mtrrlme,  and  the  wife  dying  inte*- 
Ute,  the  Hurvlvlnn  oonaort  failed  to  have  an  Inventory  made  of  the 
common  property,  and  (the  child  being  then  a  minor)  marrieil  aaeoond 
time  wltiiont  marriage  contract— tliat  in  the  aiwence  of  any  demand 
on  the  part  of  the  minor  for  a  continued  community,  a  tripartite 
community  did  not  oxiat  iwtwoen  the  BurvivInK  conrort,  hia  aeoond 
wife,  and  the  child  of  the  ilrat  marriage. 

The  appeal  was  from  a  judgment  rendered  by  the  Su- 
perior Court  at  Sherbrooke,  (Brooks,  J.)  February  9, 1886, 
maintaining  the  contestation  of  the  respondentd  with 
cobU.    The  judgment  was  in  the  following  terms  :— 

"Considering  that  the  plaintiff  contesting  hath  proved 
the  material  allegations  of  his  said  contestation,  and  that 
it  appears  from  the  facts  admitted  and  proved  in  this  cause 
that  there  was  a  community  of  property  existin^H^tween 
the  said  defendant  and  his*  first  wife  Margaret  Walker,  of 
which  marriage  William  H.  Beckett  was  the  issue,  and 
that  his  said  mother,  Margaret  Walker,  died  intestate,  and 
that  the  said  community  was  not  dissolved  by  the  death 
of  his  mother,  but  was  continued,  and  by  the  second 
marriage  of  said  defendant  Walter  W.  Beckett  and  Sarah 
Ritchie,  a  tripartite  community  was  created  between  said 
defendant,  said  William  H.  Beckett  and  said  Sarah  Bi*chie. 
which  continued  Up  to  the  time  ot  her  deceaae,(  and  «i»fe= 
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uiily,  that  !•  to  my  ;  to  ea^rh  siiia  Willi«,„  H.  ««ok«tt  and 

oppo«ntou.-h.If  of on«-.i.thof«id rod  property  lu^^^^^^ 
to     ho   usulrtj.t  of  miicl   d..f«nd.int   Wnltor   W   Rn^ti 

•pecid  .ondUion  ther«H.  montionod  thut  it  Hh<,uld  h«  iu> 
epted  n  lu,«  of  all  right,  by  virtue  of  the  communUy 

InHh  IT  T^'c^  ^'""^  Mnd^ni  Walter  W  B,Kfk«tI 
and  h.H  firHt  wife,  and  of  the  continued  community  be- 
ZT\,  -«.d  de  ondant  Walter  W.  Beckett.  William  K 
^ekoU  and  Haul  t.Htator  Sarah  Ritchie,  and  it  w«.  so  a^:- 

Ind  wa/r!K^^  I**'''""^  community  ^  continued 
and  wa-  m  the  interest  of  said  William  H.  Beckett,  and 

(  and  that  m  cousequenco,  at  the  time  of  the  seizure  in  this 
nTeirr"*!""  only^tled  to  the  three-twemhs 
Ward  of  ?   n-f  P'°r*y  <«<«Pt  Jot  169  in  th.  Centre  , 
WardoftheCityofSherbrookeUnd  cannot  oppose  the 

seted    T  u^'7  '''^'''''''  P"'*^°«  «^  *»»«  .^al  property 

ZiL         f-merly  belonged  to  «aid  community  and 

u,nhnued  community,  than  the  one-fourth  part  thereof  to 

^ritoIotir^K^n  '°*'"'^'"*^«^»<^  except  with  re- 
rtn^H     ''^.f  *^^^"*'«^»rdoftheOityof8herbrooke;  . 
^       And  considering  that  on  the  16th  of  February  1884 

right  and  title  thereto  to  dofa|^ant  Walter  W.  SIMM. 
,ac/eduly  registered,  long  priTto  the  seizure  JBKP 
of  said  lot  No.  169.  and  that  said  deed  was  maJeT^said 

im^  him  claimed  a  nullity,  but  the  same  so  for  as 

^Ufe-T*'*  ''''^  *'*  concerned,  was  and  is  valid 

!??«*,.  and  ..vested  the  iitle  to  said  lot  in  de- 

«^kett ;  that  said  defendant  was  not  " 

'I      ^^  *W?«f  opposant.  and  if  so,  said  deed 

pf  was  onlf  of  one  particular  object,  and  not  a 

lement,  traits,  contempUt^  .^a  -      •  -^-       "**  "*'*  * 
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811  of  the  Civil  Oodo,  and  not  no  far  m  plwntiff  or  third 
partina  are  oonc«rii.«l  »«««  UhI  by  the  counter  lftt«r  rMfmod  ^J^ 
to  in  oppomint'B  annw^r  to  th«  «!ont«Htfttion  at  \m  AllktU 
l2l2olth«CiyilCod«;  .    f^ 

"And  A«'^V""K'^**PI'***"^   ^"'^  any  right*. in  aMd 
I»'«fc^W'*4ld***'  "»»ltiii«  of  Maid  d««d  of  transfer  to  de- 
fjBtnKvSfifw.  H«wlcfttt,  ho  wtta^not  juitift^d  in  oppo- 
■iii<<|&»*l«'  "f  "ny  portion  of  Haid  lot  No.  169.  but  having 
^xtording  tohiaown  prutenHions,  trauBferred  bin  rightH  in 
fttid  lor  to  naid  dofondant  Und   registered  the  aaow,  with  -^ 
the  Iritw  of  enablirg   naid  dofendant  Walter  W.  Bw-kett 
to  mortgago  thw  aame  an  proprietor,  hia  only  claim,  if  any, 
would  be  for  a  portion  of  the  proceeds   thereof,  doth  in 
consequence   maintain  said  contestation  of  said  plainfcitf, 
and  doth  dismiss  the  opposition  of  the  said  A.  E.  Beckett, 
in  so  far  as  regards  any  ru^of  property  in  said  lot  No. 
169  upon  the  cadastral  pla^pnd  book  of  reference  of  the 
Centre  Ward  of  said  City  of  Sherbrooke,  and  in  so  far  as 
regards  any  greater  claim  than  one-fourth  of  the  other  real 
property  seized  subject  to  the  u»ufroct  pf  defendant  Wai- 
ted, W.  Beckett  with  costs,  diitraUi,  etc" 

Nov.  22,  1887.1  •     .     "^ 

R.  Laftumme,  Q.  C,  afld  W.  F.  RUchie,  for  the  appellant  :— 
^  As  to  the  question  of  community,  our  Code;  in  Art.  1828 
Bays  :^*'4f  at  the  time  of  the  natural  or  civil  death  of  one 
"  of  the  co&sorts  there  be  minor  children  issue  of  their 
"  mwiage,  and  the  surviving  consort  fikil  to  have  an  in- 
"  ffeWory  made  ot  the  common  property,  the  community 
"  continues  in  favor  of  such  children,  tfthey  think  proper:' 

The  whole  turns  upon  these  last  words  vvhich,  in  the 
French  version  read  *'  i'i/»  lejugent  conveitabUV 

This  article  of  our  Code  is  did  law,  and  the  words  used 
in  the  €outnme  de  Paria,  are  '*  si  bon  leur  semble  "  (Cgut 
de  Paris,  Arts.  240-241).  These  two  articles  read  as  follows : 
240  •— "Quand  Tun  de«  deux  coiyoiuts  par  manage,  v»^ 
"de  vi8AtT6pas,et  dfilaisse  aucuns  enfants  mineurs  du 
"  dit  manage,  si  le  survivant  des  deux  coiyoints  ne'  fait 
'>  faiw  JnveHiaiTo  avac  p<^Twohn^  otipftMe.  flt.l6gitime  o^^ 
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^iradieteur,  des-bfens  4ui  6taient  communs  durant  le  dit' 
immeubles,  Tenfaut  ou  enfants  survivans  peuvent   si 

bifens  meubles  et  conqufits  immeubles  du  survivanT 
"  po86  qu'icelui  survivant  se  remarie.         ^  "   ^"'^'^*"t' 

^  ^  ••  deflt    r"TT.  '°"  ^""  ^*  P'*'*'"^*'  «*  ^  J*  charge 

de  faire  clore  le  dit  mventaii*  p^  le  survivant.  trols 

.  moisaprts  qu'il  aura  6t6  fait ;  autremsnt,  et  a  fai^te  de 

e  fture.  par  le  survivant.  est  la  communaut.  conUn^fe 

iaJa^/^^<ytbie,T  Com.  No.  800,  speaking  on  the  point  s.vs  -"7  . 


>^ 


^ 


qu«s  fa  ts  par  le  8«rviv«.t  depnis  la  mort  do  pred^cM^ 

f  etc        ,1  »  ensnit  que,  tant  que  le»  enfant,  on  rrem*.' 

entants  n'ont  pas  paru  naer  de  oett,  facnltS  q„e  la  In- 

VTl.  "  ^""V*  ^»'"» ">*  P-  denianaran  ^v" 
™nt  la  contmnation  de  communant*, «,  J^  aire  a^a    . 
*  ,^  eu  cont,nuatum  de  ammunam,  car  il  e«  de  la  natme 

(Bngnet,  he  sa,™  :-4- tT;.  .n^lrr,  :tiS  n: 
^  contonafon  de  comannan.^.  .tc.    II  fe^t  ,ne  ,"^1  e 

"  ^^^-T"'^'  '■  '•  "  f-'auW  tempsMe  la  m'ortdn   / 
prtdfeMe  ,1  y  a.t  nne  commnaiutS  de  Wens  qni  snW 
t«t  entre  les  conjoints ;  2.  II  faut  one  k  prM6 old*  ^. 

•  Wiponr  h6ri,ie«desenfantsn,inen™de'Sri.^' 
qm  a.ent  sucoed^  an  prMfcMfi  4  „„«  part  ZwS^ 
h.«**nn.n.«;  3.  H  fant  que  fe sn^^^al;^^ ^^^^^^ 
4  f«re  dane  le  temps  prescrit  ce  que  la  contnme  «nXrt 
porn.  la  dissolution  de  la  commniaut*  •  4  Tw       f 

We  would  particularly  call  the  att;ntion  ofthe  Court 
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,    to  the  case  of  Bourassa  v.  Lacerte,  10  Q.  L.  R.,  p.  118,  and 
the  authorities  therein  cited. 

We  would  cite  on  this  point  also :  Monrlon,  Code  Nap. M«whu Buk. 
Art.  1442;  Lamoignon,  Arrets,  Tit.  88,  Art.  1.  Maleville 
sur  Art.  1442  0.  N,  Vol.  8,  p.  216 ;  2  Prevost  de  la  Janrifes 
No.  8'78.  ' 

Merlin  Rep.  de  Jurisp,  Vol.  6,  p.  Itt,  says  :— "Ohservez 
"  aussi  que  pour  qu'il  y  ait  continuation  de  communaut6, 
"  il  faut  qu'elle  ait  6t6  demandSe :  la  raison  en  est  que  les  ^ 

"  droits  qui  consistent  dans  une  pure  facult6,  n'ont  lieu  

'"  V^^  quand  les  personnes  auzquelles  ils  appartiennent, 
"  veBilent  en  user."    Renusson,  Traite  de  la  Cout.  P.  508-4 
""No-li  (Library  Edition). 

De  Ferridre,  Goutume  de  Paris,  Vol.  8,  p.  546.  Nos.  86 
and  86,  2  Arrftts.  Same,  author^  Vol.  8,  p.  639,  No,  t :  P. 
543,  No.  21,  28,  24,  25  and  26,  also  on  page  546,  No.  82  and 
35.  Chabot,  Questions  Transitoires  sur  Code  Civil.  Vol. 
I,  p.  119  et  seq.,  particularly  pp.  122-28  Conf6rence  du  Code  - 
Civil.  Vol.  V.  p.  28«ff  , v. 

Renusson,  Communaute  p.  680,  Nos.  9  and  10,  and  626 
No.  1.     ,  ■•--  .,^      ,.     '■■       „.     .       ..■,., 

Merlin,  Quest,  de  Droit  Vol.  IV,  pp.  20*7  and  208  H 
and  210.  / 

Rep.  da  Jurisp.  Vol.  VI,  p.  171,  M- 

We  submit  that  these  authorities  show  tlie  necessity  of  ^ 
a  demand  and  declaration  of  option  on  the. part  of  the 
minor^or  a  cbntinued  community.  That  the  rfroe/ «</ac«/W 
accorded  them  by  the  law  must  be  exercised  to  be  pre- 
served, otherwise  the  community  does  not  continue  :  That 
the  continued  community  does  not  take  placer  tacitly  by 
sole  operation  of  the  law  k  d6faut  d'inventaire.  That  the 
continued  community  is  a  provision  of  law  for  the  protec-  ^  ' 

tion  of  the  children's  rights,  and  for  the  punishment  of 
-the  father  for  fdlure  or  neglect  of  duty  towards  the  chil- 
dren, which  penalty  oj  punishment,  consists  in  the  droit 
etfacult&  accoiied  the  children  of  demanding  or  rejecting  i 
the  continuation  of  community :  That  this  droit  et  faculty 
is  transmissible  to  the  children's  heirs. 
,  g.  J.  Broig»,Q.C.,  for  the  respondents ;—» 
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1887.  This  case  presents  four  qaestions  : — 

Beekett         1.  The  most  important  question  is  :  Was  there  a  con- 

'*•"'''**  ^^tinuation  of  the  first  community?  If  so,  the  interest  of  the 

second  Mrs.  Beckett  in  this  community  was  not  half,  as 

•  claimed  by  the  appellant,  but  merely  one-third,  as  it  is 

pretended  by  us.  / 

2.  Did  the  relationship  of  tutor  or  quasi-tutor  ever  exist 
between  W.  W.  Beckett  and  his  son  Wm.  H.  Beckett,  and 
if  it  did,  is  the  sale  by  the  son  to  the  father  of  March,  1880, 
null  or  not? 

8.  Did  this  sale  from  "Wm.  H.  Beckett  to  his  father  in- 
clude his  interest  under  the  will  of  the  second  Mrs. 
Beckett,  as  the  appellant  pretends,  or  was  it  limited  to  the 
transfer  of  his  interests  in  the  succession  of  his  mother, 
the  first  Mrs.i  Beckett,  as  pretended  by  us  ?  ""  . 

4.  Can  the  deed  of  sale  from  the  appellant  to  his  father, 
of  the  lot  No.  169  of  the  Centre  Ward,  be  se.t  aside,  as 
asked  by  the  appellant  ?  *        '     ^ 

On  the  first  of  these  points  we  submit  that  the  evi- 
dence in  the  case,  and  even  the  allegations  of  the  appel- 
lant's opposition  show  that  it  was  for  th6  interest  of  Wm. 
H.  Beckett  that  there  should  be  a  continuation  of  the' 
community.  That  it  is  not  necessary  that  the  option 
should  be  declared  or  manifested  in  any  particular  way. 
That  in  accepting  the  legacy  made  to  him  in  the  will  of 
the  second  Mrs.  Beckett,  and  in  accepting  that  will  as 
settling  the  respective  interests  of  the  parties  concerned, 
and  by  his  declarations  in  the  deed  of  sale  from  him  to  his 
'  father  in  March,  1880,  when  he  was  some  35  years  of  age, 
Wm.  H.  Beckett  sufficiently  manifested  and  'declared  his 
option  that  the  community  which  had  existed  between 
his  mother  and  father  should  be  continued  iu  his  favor. 

That  it  is  abundantly  clear  that  the  parties,  including 
,Wm.  H.  Beckett,  understood  the  rights  of  the  parties  to 
be  those  which  a  continuation  of  the  community  conferred 
upon  them :  and  that  it  was  fully  understood  and  agreed 
that  since  the  second  marriage  of  the  defendant  W.  W. 
Beckett,  there  had  been  a  tripartite  community  of  property.  * 

This  was  the  view  of  the  case  taken  by  the  Court  below. 
^hlch  we  think  this  Couri'will  confirm. 
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Adopting  the  view  taken  by  the  respondent,  the  appel- 
lant's rights  which  are  admitted  in  the  contestation,  and  Beckett 
which  are  established  by  the  Court  below,  are  as  follows,  Meroh't*  BmIc. 
Viz. : — Under  the  will  of  the  second  Mrs.  Beckett,  appellant 
takes  the  nueproprieU  of  \  of  ^=\,  and  as  one  of  the  heirs  of 
the  late  Wm.  H.  Beckett  he  also  takes  the  \  of  the  ]^,  which 
under  the  will  of  the  second  Mrs.  Beckett  was  bequeathed 
to  him,  namely  ^  of  i=iV.  And  '  added  to  his  own  in- 
terest, namely  \,  equals  \. 

Cross,  J.  :— 
V^On  the  16th  August,  1843,  "Walter  W.  Beckett  Hiarried 
v'^fM^aret  "Walker  without  ante-nuptial  contract,  thus  ere- 
-r  f^%iga  community  of  property  between  them.  She  died 
?;^n  the  14th  March,  1847,  leaviftg  as  her  heir  William  H. 
Beckett,  her  son,  the  only  issue  of  this  marriage.  On  the 
30th  May,  1850,  the  said  Walter  W.  Beckett,  as  his  sec- 
ond wife,  married  Sarah  Ritchie,  again  without  a  marriage 
contract,  said  William  H.  Beckett  being  then  a  minor.  The 
second  wife,  Sarah  Ritchie,  died  18th  January,  488O,  leav- 
ing one  child,  issue  of  the  last-mentioned  marriage,  viz., . 
the  present  opposant,  A.  £.  Beckett,  then  a  minor,  having 
been  born  in  January,  1861.  Her  will  bears  date  the  26th 
June,  1879.  She  thereby  bequeathed  the  UHi;ifruct  of  all 
her  property  to  her  husband,  and  the  ownership  thereof 
to  the  present  appellant,  A.  E.  Beckett,- imd  to  the  said 
William  H.  Beckett,  the  issue  of  the  first  marriage,  as  joint 
proprietors.  It  is  admitted  that  these  bequests  were  ac- 
cepted. The  first  marriage  created  a  community  of  pro- 
perty between  Walter  W.  Becket  and  Margaret  Walker. 
The  second  marriage  made  the  contracting  parties  com- 
muns  eh  biens,  but  it  is  a  question  whether  by  the  second  ■ 
marriage  the  first  community  was  oontinned  tripartite  or 
was  dissolved.  The  bequest  made  by  th«  will  of  Sarah 
Ritchie  was  on  the  express  condition  that  it  should  be  ' 
accepted  in  lieu  of  all  rights  by  virtue  of  the  community 
theretofore  existing  between  Walter  W.  Becket  and  ^s 
first  wite  and  the  continued  community  between  him  and 
William  H.  Beckett  and  the  teSfatrix,  Sarah  Ritchie.  During 
the  second  marriage,  between  thaSOth  May.  I86O1  and  the 
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18th "January,  1880,  Walter,  W,  Beckett  acquired  a  consid- 
i^ktft      erable  amount  of  .real  estate,  seized  as  hereinafter  meu- 
Meroh't»  B«nk.  <;ioned,  uo  real  estate  having  been  acquired  during  the 
first  marriage.    ''    , 

On  the  11th  Marcii,  1880,  Willjam  H.  Beckett  executed 

a  deed  of  transfer  to  his  father,  Walter  W.  Beckett,  of  all 

his  rights  of  property,  including  his  rights  in  the  property 

seized  as  hereinafter  mentioned  for  the  nominal  conside- 

^ration  of  one  dollar. 

Jfo  inventory  was  ever  made  of  either  community,  no 
account  ever  rendered.  Walter  W.'  Beckett  continued 
throughout  to  possess  all  the  property. 

William  fe.  Beckett  died  intestate ^9th  January,  1882 

The  Merchants'  Bank  recovered  judgmeijt  against 
Waiter  W.  Beckett,  :^nd  thereunder  seized  the  real  estate 
already  above  alluded  t0. 

The  appellant,  Albert  Edward  Beckett,  opposed  the  sale, 
claiming  three-eighths  of  the  nue  propri4ti  therein  accru- 
ing to  him,  as  follows  : — ^Two-eighths  or  one-fourth  as 
legatee  of  his  mother,  Sarah  Ritchie,  and  one-ejghth  as 
heir-at-law  to  his  deceased  half-brother,  Wm.  H.  Beckett. 

The  Merchants'  Bank  contested  this  opposition  for  part, 
claiming  that  the  appellant  Albert  Edward  Beckett's  de- 
mand should  be  reduced  to  one-fourth  share,  alleging  that 
the  community  between' Walter  W.  Beckett  and  his  first 
wife,  Margaret  Walked,  had  been  <;ontinuted  with  him  and 
afterwards  with  his  second  wife,  who  consequently  only 
represented  one-third  of  the  property,  which  third  passed 
by  her  will,  one-half  thereof,  or  one-sixth,  to  each  of  the 
two  sons,  viz.,  her  own  son,  and  the  son  of  the  first  mar- 
riage, and  by  the  death  o  the  latter,  half  of  his  share,  or 
one-twelfth,  was  added  to  A.  E.  Beckett's  share,  making  it 
three-twelfths,  or  one-fourth  of  the  whole,  claiming  that 
although  there  had  biaen  no  formal  demand  for  the  con- 
tinuation of  the  community,  yet  William  H.  Beckett  had 
referred  to  it  as  a  continued  community  in  his  deed  to  his 
father,  and  had  thus  and  by  his  conduct  admitted  that 
there  was  such  continuation,  which  was  in  fact  in  his 
interest,  ae  it  gave  him  a  share  in  the  real  estate ;  whjl*^ 


on  the  other  hand,  A.  E.  Beckett  contended  that  it  required 
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a  demand  for  the  continuation  of  the  community,  which 
was  at  the  option  of  W.  H.  BecJcett ;  ■  this  demand  was  never 
made,  and  the  community  was  consequently  never  con*  **•"''''* ®"*'' 
tinned ;  that,  moreover,  it  was  to  put  an  end  to  this  option, 
and  all  claims  in  respect  of  it,  that  the  bequest  of  Sarah 
Ritchie  was  made  and  accepted;  therefore,  that  in  trans- 
ferring his  property  to  his  father,  William  H.  Beckett  had 
and  could  transfer  no  interest  whatever  in  the  real  estate 
which  had  all  been  acquired  during  the  second  marriage, 
and  did  not  for  any  part  of  it  fall  into  the  first  community. 
It  is  this  last  view  which  the  Court  is  disposed  to  take,  and 
will  therefore  reverse  the  judgment  of  the  Court  below. 
The  judgment  of.  the  Court  is  as  follows: —  r-^ 

"The  Court,  etc. \/^' 

"  Seeing  that  the  judgment  appealed  from  is  based  on 
the  assumption  that  a  continued  tripartite  commu 
property  existed  between  the  defendant,  his  second  wife 
Sarah  Ritchie,  and  his  son  "W.  H.  Beckett,  by  his^rst  wife 
Margaret  "Walker, — and  after  the  death  of  his  second  wife, 
her  son  the  opposant,  as  representiug'her  in  said  assumed 
community,  and  that  said»  second  wife  would  be  entitled 
to  take  hut  one-third  of  the  property  of  such  community 
upon  its  dissolution ; 

"And  seeing  that  upon  such  assumption,  taken  in  con-' 
nection  with  the  last  will  of  said  second  wife  made  in 
favor  of  opposant  and  the  said  W.  H.  Beckett,  and  which 
they  accepted  as  legatees  thereunder,  elach  of  them  would 
b(;  entitled  to  take  of  the  property  of  the  community  oneiy 
half  of  one-third,  to  wit,  one-sixth  only  ; 

"And  seeing  that  W.-H.  Beckett,  the  half-brother  of  op 
posant,  died  intestate  leaving  no  heirs  of  his  body,  his 
half  of  one-third,  being  one- sixth  of  the  community,  de- 
volved to  opposant  for  one-half  thereof,  to'wit,  one-twelfth, 
aud  the  other  half,  or  one-twelfth,  to  their  common  father 
the  defendant,  which  one-sixth  taken  under  the  will,  with 
the  one-twelfth  inherited  from  his  half-brother  W.  H. 
Beckett,  makes  three-twelfths,  or  one-fourth  ;  < 
"  That  upon  such  assumption  of  a  continued  tripartite 
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.judgment  a  ^tto  giveH  ono-fonrth  of  th^  property  seized  in 
iiMkett     ^i^jg  oanse  (excepting  the  lot  159)  only  to  opposant,  instead 
**'"'""*'°^' of  three-eighths  thereof  claimed  by  his  opposition  ; 

"And  considering  said  Isussumption  erroneous,  and  that 

the  respondents  contesting  have  failed  to  establish  the 

continued    tripartite   community  of  property  by  them 

claimed  and  pleaded  in  the  premises,  and  that  no  such 

community,  ever  did  or  could  exist,  unless  the  said  W.  H. 

Beckett  and/opposant  had  thought  proper  to,  and  had  de- 

"^  manded  and  chosen  that. such  continuaacf;  should  have 

*'   ,   taken  place,  of  which  tbdre'. is  no  proof,  the  evidence  of 

'  .         record  rather  tending  to  establish  the  negative  in  this 

behalf;  i 

"  C!onsidering,  therefore,  that  there  is  error  in  said  judg- 
ment of  date  the  9tH  (jf  February,  1886,  rendered  by  the 
Superior  Oourt  sitfing  at  Sherbrpoke,  the  Court  now  here 
doth  reverse  and  annul  the  sam^^^.         '        \ 

"And  proceeding  to  render  the  judgfmeni  which  the 
Court  below  ought  to  have  rendered  ;  ''\ 

"  Considering  that  the  opposant,  appellaiiit,  hath  estab- 
lished the  material  allegations  of  his  opposition  by  admis- 
sions and  legal  and  sufficient  evidence,  a^d  that  he  was 
and  is  entitled  to  claim  and  have  from  the  seizure  in  this 
cause  made,  three-eighths  of  the  lands  and  property  seized 
(except  as  to  lot  159  as  to  which  his  opposition  was  dis- 
missed in  the  Court  below) ; 

''And'  considering  that  respondents  have  failed  in  law 
'&hd  in  fact  lb  establish  the  material  allegations  of  their 
contestation  of  opposant's  opposition,  (uM  more  especially 
failed  to  establish  the  continued  tripaxtite  community  of 
property  between  the  parties  above  referred  to,  and  upon 
the  assumx^ion  of  the  existence  of  which  the  judgment  a 
quo  in  their  favor  is  based ;   ' 

"And  considering  such  assuniption  erroneous,  and  any 
plea4ing  or  contestation  based  thereon  unfounded ; 

"And  considering  that  no  such  community  existed,  the 
ppposant,  under  his  mother's  will,  is  entitled  to  one  half 
of  one-half  of  the  ordinary  community  which  existed  be* 
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quarter  thereof,  under  said  will,  equal  to  three-eighths  as       ""»• 
aforesaid  claimed  by  him  ;  dismissing  respondent's  con-     B««k«*« 
testation  of  opposant's  opposition  in  this  cause,  except  ag''«'«>'»'uBMk. 
to  said  lot  No.  169,  doth  maintain  said  opposition  for  and 
to  the  extent  of  one  undivided  thre^^^hths  of  the  lands 
and  property  seized  in  this  cause  as  aforesaid^  etc." 
V^  Judgment  reversed. 

W.  F.  Ritchie,  attorney  for  appellant.     ^     ' 

Ives,  Brown  Sf  French,  attorneys  for  respondents. 


/  September  It,  188t. 

Coram  Dobion,  Oh.  J.,  Tessier,  Cross,  Baby,  Ohuboh,  JJ. 

ERNEST  SEhILbAOH  ET  Ai„ 

{Plaint^s  in  Court  below), 

Appbllants; 

■:■.'■•■    ^ND  ..   . 

A.  W.  STEVENSON, 
',  {Defendant  in  Court  below), 

-   '  •  Respondent. 

Cons^^r  and  consignee  —Consignee  taking  goods  at  fixed 
prices,  profits  over  tliese  prices  to  be  his — Bights  of  con- 

.■':.'*  /  -     ■■ 

Hbu)  :— The  Cact  that  ait;  a||eqt  to  whom  goods  are  consigned  for  sale  is  to 
have'  for  himself  all  that;  he  can  get  over  a  schedule  price,  does  not 
make  ^m  the  owner  of  <^he  goods,  and  the  price,  when  collected  by 
his  assignee  af|er  his  insolvency,  does  not  fall  into  his  estate,  except 
such  portion  tlfereof  as  represents  the  agent's  profit.  And  so,  where 
an  agent  took  over  a  stock  on  onsignment,  under  an  agreement  in 
writing  by  which  he  was  to  account  for  goods  sold  as  per  price  list 
supplied  to  him  by  the  consignor,  the  profits  over  this  price  to  belong 
to  the  agent— it  was  held  that  the  consignor  was  entitled  to  be  paid 
in  full,  per  price  list,  for  goods  soh}  by  the  agent  before  his  insolvency, 
but  the  price  of  which  was  collected  by  his  assignee  subsequently. 

The  appeal  was  from  a  judgpnent  of  the  Superior  Court, 
t:(€ABQNrJ:)rJTiiie"227  l88&,  diBmissmg  the-xipp- 
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pellalitH'  action.    The  facts  arc  Hufficiently  stated  in  the 
opinion  of  the  Court. 

The  judgment  of  the  Court  below  was  in  the  following 
terms : —  ^ 

••  La  Cour,  etc 

"  Consid6rant  que  lea  demandeurs  n'ont  pas  prouv6  les 
alUgations  de  leur  declaration ;  >r 

"  Consid^rant  que  le  d6fendenr  a  ^abli  les  moyens  qu'il 
invoqae  par  ses  defenses  ; 

"  Maintient  les  di^fenses  du  d6fendeur  et  renvoie  I'action 
des  dits  demandeurs  avec  d^pens." 

March  21,  1887.] 

Ttenholme  and  Leet  for  the  appellants : — 

The  only  reasonable  conclusion  that  can  be  arrived  at 
from  the  facts  is  that  Haswell  &  Co.  were  only  the  agents 
of  the  appellants  for  the  sale  of  their  ffoods,  and  that 
before  they  had  received  the  price  from  the  purchasere^ 
they  had  no  interest  in  the  goods  or  th^r  ptice  beyond 
the  amount  of  their  commission,  and  that  the  moneys 
received  by  the  respondent  in  this  case,  for  which  the 
appellants  ask,  were  received  by  him  precisely  as  Has- 
well &  Co.  would  have  received  them  had  they  received 
such  moneys  under  the  agreement  between  appellant  and 
respondent,  viz.,  as  the  agent  of  the  appellants.  Ex  parte 
BHght,  L.  R.,  10  Ch.  Div.  566,  is  relied  on.  Both  English 
and  French  writers  admit  that  it  does  not  make  an  agent 
a  purchaser  because  he  may  retain  for  commission  the 
difference  between  what  he  may  get  and  the  sum  that 
will  satisfy  the  principal. 

^ee/,  for  the  respondent  :— 

The  relation  between  the  appellants  and  Haswell  &  Co. 
was  not  that  of  principal  and  agent,  but  of  vendor  arid 
vendee.  Haswell  &  Co.  sold  the  goods  as  owners  thereof, 
an4  were  not  bound  to  account  to  appellants  for  any 
sums  received  by  them  as  the  price  of  sales  made  by  them, 
but  weye  simply  bound  to  pay  the  appellants  the  fixed 
schedule  prices.  The  respondent,  as  assignee  of  the  insol- 
vent estate  of  Haswell  &  Co.,  received  the  price  of  the-' 
guuds  sold,  and  held  the  Bametbr  th6  benefit  of  the  ere- 
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ditors.  The  appellants  had  only  a  right  to  be  paid  a 
dividend  out  of  the  U8ta;te,  the  same  as  the  other  creditors, 
being  88 J  cents  on  th^  dollar,  equal  to  |91.76,  which  res- 
pondent brought  int(i  Court. 

Sept.  17,  1887.] 

Gross,  J.  (for  the  majority  of  the  Gourt) : — 

One  A.  H.  !Nf<iKee  was  agent  for  the  sale  at  Montreal 
of  aniline  dyes  or  colors,  the  manufacture  of  Selhbatih  & 
Co.,  of  New  iTork.  In  Marhh,  1884,  he  made  an  arrange- 
ment, on  certain  conditions,  to  transfer  this  agency  to 
Hasweli  &  Go.,  a  firm  doing  business  at  Montreal.  These 
conditions  were  stated  in  a  memorandum  not  signed,  but 
to  which  sufficient  reference  is  made  to  have  them  con- 
sidered established.  8o  far  as  concerns  the  present  case 
the  essential  part  of  them  will  be  found  referred  to  in  a ' 
letter  dated  at  New  York,  the  7th  March,  1884,  written 
by  Sehlbach  &  Co.  to  Hasweli  &  Co.  at  Montreal,  in 
which  they  say  : — "  We  wish  to  say  that  we  understand 
"  you  take  our  stock  in  Montreal,  on  consignment,  and 
"give  us  the  names  of  the  customers  whereas  we  give 
"  you  our  lowest  prices,  which  you  will  have  to  pay  us, 
'' and  the  profits  tftereon  are  tjours,  and  you  to  pay  U8  after 
"  60  days  in  60  days  note,  from  the  first  of  each  month. 
"  In  taking  our  agency  we  expect  you  do  not  handle  any 
"  other  aniline  colors  except  ours.  We  hand  you  enclosed 
"our  price  list.  These  privies  are  selling  prices  to  you,  a 
"  fair  profit  to  hv  added  will  surely  enable  you  to  do  a 
"large  trade.  Any  change  in  prices  we  shall  at  once  com- 
"  municate  to  y<?u." 

Under  the  arrangement  made,  and  on  the  conditions 
expressftd  in  this  letter,  the  agency  was  taken  over  by 
Hasweli  &  Co.,  who  continued  it  up  to  the  insolvency  of 
Hasweli  &  Cb.,  which  occurred  early  in  June,  1884.  They 
assigned  to  the  respondent,  Stevenson,  on  the  10th  of 
June,  1884.  The  goods  in  the  interim  were  sold  by  Has- 
weli &  Co.,  the  sales  being  distinguished  from  tlieir  6ik& 
regular  business  by  having  the  words  *'  Agents  for  E. 
Sehlbach  &  Co.'s  aniline  dyes  flir  colors,"  stamped  aicross 
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'1rt  appoari  that  tho  buMineRR  in  the  interval  included 
HaleR  onJijr,  but  no  roHoctionR,  and  Rinc«  th«  failure  and 
anigD^lttut  by  HaswoU  &  Co.  to  tK»<  reRpoudont  he  has 
k«]|ft  aiL  atwouDt  of  the  moneys  collected  for  Sehlbach  & 
Co.'s  dyes,  by  ajp'eement  with  '^he  appellaAjt,  ^ntil  it 
should  be  determined  to  whom  they  belong,  that  ia^ 
whether  Sehlbach  &  Co.  can  (rlaim  them  as  the  pro<<e«ds 
of  t^eir  good^or  if  they  must  be  considered  part  of  the 
estate  of  Haswell  &  Co.,  on  which  Sehlbach  &;  Go.  p%n 
only  claim  concurrently  with  other  creditors.  A-'W  " 

In  the  interest  of  the  respondent  it  is  argued  tha^^ 
sales  made  by  Haswell  &  Co,  must  be  oonsidered  to'la^e 
been  made  on  their  account  and  at  th«)ir  risk,  seeing  tliat» 
the  goods  were  chargeable  to  them  at  a  fixed  price,  and 
that  whether  they  produced  more  or  less  the  realiz{ition  was 
at  the  risk  of  Sehlbach.&  Co. ;  that  under  such  an  agree- 
ment when  they  made  a  sale  to  a  custbinerjt  necessarily 
implied  and  operated -a  double  sale^  viz./ f^ale  from  the 
maAufagturers,  Sehlbach  &  Co.,  to  their  d^^n  agents  Has- 
well ^  Co.,  and  a  sale  by  the  latter  op  their  own  account 
to  their  customer. 

Viewing  as  a  whole  the  relations  of  the  partiei^te^fvKrds  '« 
each  other,  we  cannot  come  to  any  oiher  conclusion  than  , 
that  the  account  between  Sehlbach  &  Co.  and  Haswell  & 
Co.  was  a  regular  consigiiment  account;  that  Haswell 
&  Co.  acted  throughout  jn  the  quality  of  agents  of  Sehl- 
bach &  Co. ;  that  this  agency  was  not  changed  from  the 
fact  of  Haswell  &  Co.  undertaking  to  pay  themselves  by 
profits  on  fixed  prices  to  them.  The  agreement  was  that 
it  was  to  be  an  agency ;  the  sales  took  place  in  the  name 
of  Haswell  &  Co.,  but  as  agents  for  Sehlbach  &  Co.,  who 
by  way  of  further  precaution  exacted  as  a  condition  that 
the  name's  of  the  purchasers  should  be  furnished  to  them. 
The  agreement  in  effect  provided  that  the  sales  by  Has- 
well &  Co.  should  not  be  considered  double  sales,  but 
sales  as  of  agents  for  principals.  Haswell  &  Co.  did  not 
hold  themselves  out  as  owners,  but  as  agents,  so  that  the 
public  were  not  deceived,  nor  could  ^additional  credit 
haye  been  give^3^  them  on  this  ground,  and  there  was 
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nothing  compromiiting  m  rugardii  their  position  from  the 
underHtandiug  thut  Huiiwttll  &  ('O.  wore  to  tak«  their  pay- 
''  munt  out  of  thu  profitit.  l^e  hu1(>8  vnmt  intulu  for  tho 
ac(;oant  of  ^'Sehlbach  ifc  Co. ;  the  proctiod*  bavu  been  kept 
separate  and  belong  to  them.  ,'  , 

As  regards  the  authorities  cited,  there  is  one  case,  viz., 
Towte  V.  WhUe,  21  W.  R.,  p.  4«6,  or  While  v.  Neville  as 
reported  in  6  Chancery  Appeal  cases,  p.  897,  which  seems 
to  give  some  countenance  to  the  respondent's  preti^isions, 
but  it  is  not  a  parallel  case.  In  that  case,  N.,  the  agent, 
added  to  the  value  of  the  goods  by  a  process  of  dyeing 
before  he  sold  them.  The  price,  therefore,  included  com- 
pensation for  property  of  his  own.  He  paid  the  proceeds 
into  an  account  with  his  partners,  on  which  he  could 
draw  as  well  for  his  own  private  expenses  as  to  pay 
Towle  &  Co.  Application  was  refused  to  allow  ToWle  & 
Co.  tb  prove  against  the  partnership  estate  of  N.  &  J.,  into 
which  N.  had  paid  the  money  with  full  knowledge  by 
N.  &  J.  of  the  facts.  '  . 

It*  more  resembles  the  cose  of  Ex  parte  Bright,  in  re 
Smith,  L.  R.,  10  Ch.  D.  666.  Equity  is  strongly  in  favor 
of  appellants'  case,  and  we  find  no  rule  of  law  whi<;h 
excludes  their  remedy. 

•  W(?  will,  therefore,  reverse  the  judgment  of  tho  Superior 
Court,  and  give  the  appellant  judgment  for  the  price  of 
his  goods,  the  agent's  commission  deducted. 

Baby  and  Churoh,  JJ.,  dissented. 

The  judgment  in  appeal  is  as  follows : — 

•'The  Court,  etc 

"  Considering  thut  the  appellants  have  proved  that  the 
moneys  sought  to  b»?  recovered  by  them  in  the  present 
action  are  the  proceeds  of  sales  made  of  goods  belonging 
to  them,  and  by  them  consigned  for  sdle  to  the  firm  of 
Has  well  &  Co.,  and  by  them  acting  as  their  consignees  and 
agents  sold  on  their  account,  and  now  in  the  hands  of  the 
respondent,  who  has  kept  them  separate  from  the  moneys 
and  assets  of  the  said  Haswell  &  Co.,  to  the  amount  of 
$2'71.96; 

"Considering,  therefore,  that  there  is  error  iri  the  jndg- 
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mflnt  mnd<*rfld  hj  tho  flnporior  Court  «t  Moiitroal.  on  th« 
22uaur.Tun«,  IHHA  ; 

"  Ddlh  r«v«rii«,  annul  nud  Rnt  aaido  the  Naid  judgmont, 
and  pKKreeding  to  rendor  th«  judgmont  whjrli  the  aaid 
SuRorior  Court  ouVhUo  have  r»!ndere<l,  doth  adjudg)*  And 
oondomn  the  n^*i)oncUnt  to  pay^atid  aatiify  tg  the  appel- 
lant9  thn  num  of  |*J71  im,  with  interest,  etc.  (the  Hon. 
Juaticeii  Baby  and  Oharch  diasentiDg)." 

Judgment  roveraed, 
M(u:larm,  Leet  Sf  Smith,  attbrneya  for  appellants. 
Robertson,  Fleet  if  Fuknner,  attorney!  for  r«>H|M)ndeni. 


,  -^  September  17,  1887. 

Chram  Teshieb,  Crohh,  Baby,  Churoh,  JJ. 

THE  ULSTER  SPINNING  GO., 

(Plaintiffr»  in  Court  below). 
Appellants; 


AMD 


ALEXANDER  M.  FOSTER  et  al., 


^ 


{Defendants  in  Court  below), 

"  RR8PONDBNT8. 

Ctmsignor  and  Consignee— Packing  Cases— Account  Sales  ren- 
dered during  serieso/ifears— Acquiescence— Proof— CC.  1284. 

Tna  respondonts,  conaigneei  at  Montroal,  under  a  written  a«n»uient,  of 
'  Appellants  in  BelfaBt,  Ireland,  accounted  from  time  to  time  for  the 
Koodn  TOnsiKnoti  to  them,  but  never  ma*le  any  return  for  the  price  of 
the  oaaes  in  which  the  goods  were  packed.  Thero  caaea  were  always 
charged  in  the  a|)pellants'  accounts,  but  the  only  reference  made  by 
the  appellants  to  the  omission  to  account  for  the  packing  caseH,  was 
conUined  in  a  letter  in  which  they  merely  said  :— "  We  observe  you 
"  do  not  make  any  return  for  the  cases."  The  written  agreement  did 
not  make  any  mention  of  the  cases.  Three  years  later  the  account 
was  closed  without  any  reservation  aH  to  the  packing  cases.  The  ap- 
pellants afterwards  brought  an  action  in  a$mmp»U  for  the  price  of  the 
oases. 
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llm.n:-l.  That  th«  iikion  Roiibl  not  Im  inainUlMd,  iMinc  Ui«(  lit*  ap-        m.- 
HUnta  h«l   noti™  during  thnw  yimni,  thmuKh  tlM<  rmptmiUniM' vitUfthkn^ina 

—  -  ••  »--•-         ■•  •  '  Co. 

tmin. 
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•iwminUi,  that  thiiiMW'kiiiK  vmm  wnm  not  hninK  •llowwl  for. 
2.  That  iMrol  «tv|tl«noit  waa  in«<lmlMlh|n  t«>  vary  th«  t«riDa  oftha  wrlW 
.tati  atcnwmttnt  hy  ptovInK  that  tli«i«  waa  an  nndarntamlinu  that  the 
OMMM  ihtHilii  Ita  tia|<l  far. 

Tho  ttppi^al  wan  from  a  judgmPiit  of  th«  Hapt'rior  Court, 
Montre»l,4MATinEU,  J),  Jun«  27,  I88fl,  diamiaiing  thm' 
HI)p«Iliint«'  iM!tion.    Th«  farta  are  set  forth  in  the  opinion 
of  the  Court.     The  judfifment  of  tho  Court  below  waa  in 
tho  following  terms  :  — \ 

"  LftOour,  etc v^ 

'  "  Attendu.que  la  (UunandereaMe  r^u'lame  de« <d4fund0^ri 
pt^r  son  iwtion  unc^  Noinme  de  |t94.57  pour  prix  ^t  vale^r 
de  caiMes  contunant  dea  marchandiaes  que  lafdemanV 
deroflW)  auraiC  trnnamiiiesau  difenduurs  pour  Atro  venduei 
par  ces  dernierM  k  «^ommiaaion  pour  U  compte  dcCla  df^  Y 
manderoase;  p  v 

.  "  Attendu  qu«'  lea  d6fendeurH  ottt>plaid6  k  «;ette  action 
•lu'ila  ne  at;  sont  jamaia  oblig^-s  dM^  les  boitea  ou 

caisaes  dont  la  valeur  cHt  rfeclam^CpIir  Taction  do  la  de- 
pnanderease,  «t  quo  par  la  <;otitume  dJ  commerce  ils  ne 
Kont  paa  non  plus  teuua  de  payer  la  vafour  de  o^a  boites; 
qu'ila  ont  de  temps  4  autre  rendu  t'om[|te  h  {a  demander- 
csae  des  ventea  par  euz  faitea  dea  milrchandisea  k  <>uz 
tranamiaes  comme  ansdit,  et  ont  r6gl6  ayec  la  dite  dem&n- 
deresae  pour  le  prix  de  sea  dites  mareha|idiBe8,  et  qu'ila  ne 
lui  doivent  rien  ; 

"  Attendu  que  par  aa  lettre  du  22  arriF  1880,  la  deman- 
dereaae  declare  qu'elle  tranamettra  aux  d^fendeurs  dea 
marchandisea  pour  6tre  vendue?  par  ces  demiers  moyen< 
nant  une  commission  de  5  J  par  cent,  lea  d^fendeura  devant 
payer  le  fret,  Tassurance,  lea  droits  de  douane  et  toutes  les 
autres  d^pensea  subs^quentea  k  llenvoi  {ithipment)  des  mar- 
chaudises  de  BelfSiist ;  •>   :^  :?«  > 

^'  Consid^rant  que  cette  conyention  par  ses  termes  ne 
met  pas  k  la  charge  des  ddfendeurs  les  caisses  en  question^ 
mai^  au  contraire  ezclut  le  cout  de  ces  caisses,  des  charges 
que  la  demauderesse  impose  aux  d^fendeurs  ; 
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"  Gonsid^rant  qn'il  est  l>ien  vrai  que  la  denianderesse, 
uiiterspinniiw  jj^^g  ggg  envois  aui  d^fendenrs,  a  toajonn  charge  le  coftt 
des  caisses,  mais  qa'ii  semble  r^snlter  des  termes  de  la 
lettre  de  la  demanderesse  du  dixneuvidme  octobro  1380 
que  cette  charge  des  caisses  dtait  faite  pdnr  le  ca»  oti  les| 
d^fendeurs  auraient  fait  payer  k  lears  pratiques  le  cont 
de  ces  caisses ; 

'/  jponsiddrani  que  les  ddfendenrs  n'ont  jamais  reconnn 
leur  obligation  de  payer  pour  les  dites  caisses  et  qu'on  ne 
pent  pt&umer  cette  obligation  en  face  d'une  convention 
formelle,  par  laqnelle  ils  n'^taient  tenns  qu'&  payer  les 
charges  sabs6quentes  a  I'ei^voi  de  marchandises  de  Bel- 
fast; 

"  Gonsid^rant  que  les  defenses  desd^fendeujns^sont  bieii 
fondles;  ,      V 

"  A  renroy^  et  renvoie  Taction  de  la  demanderesse  avec 
d6penB  distraits,  etc." 
May  27,  1887.]  " 

R,  D.  McQibbon,  for  the  appellants,  relied  (1)  upon  the 
evidence  as  to  the  verbal  contract  that  the  cases  were  to 
be  paid  for ;  (2)  the  invariable  charge  in  the  invoices ;  (8) 
the  appellants'  letter  of  Oct.  19, 1880,  .^  which  they  said  : 
•'  We  observe  you  do  not  make  any  return  for  the  cases  " ; 
(4)  the  custom  of  trade  to  charge  for  cases. 

L  H.  Davitison,  Q.  G.,  for  the  respondents,  submitted  that 
the  letter  of  22nd  April,  1880,  constituted  a  special  contract, 
and  precluded  any  ql aim.  laf  the  packing-cases,  it  being 
stipulated  therein  as  followsr"  You  (that  is  the  tespon' 
"  dents)  to  pay  freights,  instance,  duties  and  all  charges 
"  stUtsequent  to  the  shipment  of  the  goods  from  Betfd^t,  and  re- 
"  turn  Ihe  sales  to  us  on  the  current  price  list  supplied  to 
"  you  by  us  at  date  of  sale,  without  other  deductions  than 
,"  the  6J  per  cent,  referred  to  above."  Verbal  evidence 
could  not  be  allowed  to  vary  or  contradict  the'  terms  \of 
this  agreement.  ^^^^^^^        — 

■iSept.  17,  1887.]',  ":■;         ■):V■■V^;    r^/' ■::;■.. ^^  -"■ -.i,  ;■:./.  yV.; 

Gross,  J.,  for  the  Gourt :— -;; 

The  Ulster  Spinning  Gompany,  appellaiitfl,  maHulBlulttt- 


ten  of  linens  at  Belfast,  in  Ireland,  maSie  consignments 
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of  goods  to  the  firm  of  Foster,  Baillie  &.  Co.,  at  Montreal, 
comniencing  in  March,  1880,  and  closing  with  an  appa-  w'»t«'Spinnin» 
rent  settlement  of  account  on  the  18th  March,  1884.   Wil-      Fo«*«r.  ^ 
Ham  Minto,  an  eiAployee  of  the  filrm  of  Foster,  Baillie  & 
Co.,  seems  to  have  first  acted  in  having  the  acconnt   '. 
opened.    He  saw  the  appellants  personally  at  Belfast,  in 
Ireland,  and  discussed  the  subject  with  thein.    After  he 
left  for  Montreal,  they  embodied  their  terms  in  a  letter    '.'.     '.. 
written   and  sent  to  Foster,  Baillie  &  Co.,  at  Montreal. 
The  business  was  conducted  without  dispute  between  the 
parties  up  to  1888,  when  Minto,  having  left  the  employ 
of  Foster,  Baillie^  &  Co.,  and  entered  into' partnership  with 
V  one  Iiavigne,:ahd  being  again  in  Ireland,  arranged  with  i^. 
the  Appellants  to  have  their  account  transferlred  to  the      - 
firm  of  Minto,  Lavigne  &  Co.,  who  thenceforth  became 
.  agents  and  consignees  of  the  appellants,    r     ' 

After  the  account  was  closed  with  Foster,  Baillie  &  Co., 
a  pretenision  was  set  up  by  the  appellants  that  they  had 
not  been  paid  for  the  cases  which  contained  the  goods 

which  during  upwards  of  three  years  they  had  consigned 
to  Foster,  Baillie  &  Co.,  and  which  had  been  accounted 
and  settled  for  by  Foster,  "Baillie  &  Co.,  without  mention 
of  the  cases.    The  appellants  accordingly  brought  the 
pi^sent  action,  which  is  not  an  action  to  correct  or  modify 
the  aceouiit^  or  raising  any  claim  to  have  ernm  repaired,    M^ 
but  is  simply  bacfed  upon  allegations  in  the  form  of  os^ 
nimp5t<;x^aiming  that  Foster,  Baillie  &  Cp;  owed  them  |794  ; 
for  the  price  and  value  of  boxes,  packages  and  packing 
cases,  enclosing  and  encasing  goods  shipped  by  appel-        v 
lants  to  Foster,  Baillie  &  Co.,  and  at  their  request,  and  by 
agreement,  and  which  by  the  custom  of  trade  they  were  * 

bound  to  pay. 

Ttf  this  action  the  respond^ts  Baillie  &  Co.,  pleaded 
that  they  had  neVer  agreed  to  J)ay  for  the  cases ;  that  the 
goods  were  received  under  ajspecial  agreement  which 
r  made  no  nrention  of  paymenft  of  cases,  nor  were  they 
bound  by  the  custom  of  trade /to  pay  for  thegi ;  further, 
Ihat  Ihuy^fasd  ucconnted  tronrtlffirte^timelorlKe  goods 
( ousigued  to  them,  and  at  thef  termination  of  their  agency 
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^^-  ,     had  finally  accounted  to  the  then  agenn  of  the  appellants 
"'•"''^'"°'"«  and  settled,  with  them. 

As  regards  the  evidence  bearing  on  this  issue,  the  ap- 
pellants' letterof  the  22nd  April,  "1880,  rnvs  to  the  effect 
that  Baillie&  Go.  were  to  pay  freights,  inisurance,  duties 
and  all  charges  subsequent  to  the  shipme^nt  of  the  goods 
from  Belfast,  and  return  the  price  to  them,  the  appellants, 
on  the  current  price  list  supplied  by  appellants  to  respon- 
dents, without  any  other  deduction  than  the  commission 
of  6 J  per  cent,  referred  to  in  the  letter.  It'he  respondents, 
from  time  to  time,  accounted  for  goods,  but  never  made 
any  mention  whatever  of  the  cases,  which,  however,  were 
always  charged  in  the  appellants'  accounts  ;  neither  did 
the  appellants,  during  the  whole  course  of  the  account, 
make  any  reference  to  the  cases  save  in  one  letter,  of  date 
the  19th  October,  1880,  in  which  'they  say,  "  We  observe 
you  do  not  make  any  return  for  the  cases."  This  could 
scarcely  be  construed  to  be  the  language  of  criticism  or 
complaint,  or  a  demand  that  the  cases  should  be  paid  or 
even  accounted  for ;  it  might  as  well  be  consyued|^  an 
acquiescence  in  Baillie  &  Co.'s  treatment  oi  the  iT^^that 
Is,  that  the  appellants,  having  observed  that  Baillie  &.Co. 
allowed  nothing  for  the  case^f  Ithey  had  noticed  it,  but 
made  it  ho  subject  of  demand,  consequently,  acquiesced. 
It  is  true  that  Minto,  beiqg  examined  for  the  appellants, ' 
undertakes  to  swear  that  it  was  understood  the  cases  were 
to  be  paid  for,  but  besidesjiis  being  an  interested  witness 
who  superseded  Baillie  &'Co.  in  thg.fkgency,  his  evidence 
in  this  respect  would  bemadding  to,  if  riot  contSadicting  the 

»pellants'  letter  of  the  22nd  April,  1880,  which^  cpuld  not  "^ 
permitted.   ■.  '        ^■^.  •/      ■  -j     ,  *, 

Again,  as  regards  the  custotn  of  trade,  on  which  the 
evidence  adduced  may  be  said  to  be  cpntradictpr^,' it  is 
obvious  that  the  ordinary  relation  between  the  consignor 
of  goods  for  sale  and  the  consignee  leaves  the  prodn%  of  • 
the  goods,  including  accessories  such  as.  cases,  at  the  risk 
of  the  consignor,  unless  there  be  a  special  ag^ement  to 
the  contrary^^JU-is  true  that- 


cial  agreement,  but  it  made  no  mention  of,  and  did  not 
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Foster. 


extend  to,  payment  of  the  price  of  the  cases.  Again,  cases,        -  ■ 

after  they  have  served  their  purpose  of  protecting  the  ""•'•"gp'""*"* 

goods  during  transmission,  are  usually  of  little  or  no  value ; 

it  would  be  extremely  unreasonable,  and  would  require  a 

very  special  agreement  to  make  the  consignee  liable  for 

them  at  their  full  cost,  which  is^ the  pretension  put  for^ 

ward  in  this  case  by  the  appellants.  ^ 

Should  all  these  difficulties  be  got  over,  there  still  rer 
mains  the  fact  that  the  appellants  allowed  three  years  to, 
pass  over  with  full  warning  through  respondent's  accounts 
that  the  cases  were  not  being  allowed  for,  and  had  their 
account  closed  on  the  same  principle  before  they  made 
any  claim  for  payment  of  cases,  which  seems  to  us  suffi- 
.  cient  reason  for  refusing  to  allow  the  account  to  be  re- 
opened for  such  a  claim  as  is  now  made,  especially  as 
appellants  have  not  asked  for  the  specific  remedy.    The 
case  of  Dudknf  Sf  Darling,  Montreal  Law  Reports,  Q.B.,  vol. 
2,  p.  468,  is  more  than  sufficient  precedent  ^o  warrant  us 
^in  this    conclusion.      "We  must,  therefore,  confirm  the 
judgment  which  the  Superior  Gourt  gave  in  this  case. 

Judgment  bonfirmed. 

McOibbon  4*  McLennan,  attorneys  for  appellants.  ^ 

L  H.  Davidson,  attorney  for  respondents. 

•        (JK.)  ;/,  . 
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^  Decemb^i' 22,  188t. 

Coram  Tkssier,  Cross,  Baby,  CnupoH,  JJ4  IJohebty,  AJ.    "^ 

.         FRANCIS  K  GILMAN,  / 

{Fiaintifin  Comt'below),    j 

Appellant ; 


EBENEZER  E.  GILBERT  ET  AL.,  ^ 

{J^fendant^iH  Court' below), 

Respondents. 

■.■■'*■'' 
Suretf/r—Cash  security-r-JDeposU  receipt  h^d  hjf  GovemmerU— 

\'    '-      Failure  of  ^ank — Respoi^iUt^.^y 

Tbb  appellant  agreed  to  put  up  a  cash  secui:Uy'of  $15,000  to  the  Govern- 
ment for  the  performance  of  a  con'tractby  the  respondents,  which  sp- 
curity.  was  to  remain  in  the  hands  of  the  Government  until'  the     " 
contract  should  be  fulfilled ;,  and  the  respondents  were  to  pay  to  the-    . 
appellant $2,000 per  annum  until  the  security  should  be  released.    By  '.'^ 
arrangement  with  the  Exchange  Bank  a  deposit  receipt  for  $16,000 
was  accepted  by  the  Receiver-General,  and  that  sum  was  placed  to 
his  credit  in  the  Exchange  Bank  and  remained  under  his  control. 

-I 

Hold  :— That  the  Iofs  of  the  $15,000  by  the  failure  of  the  Bank,  was  a  loss 
to  be  borne,  by  the  Govemmejat  and  not  by  the  appellant,  and  that  tiie 
appellant  was  entitled  to  recover  the  $2,000^  from^the  respondents, 
notwithstanding  the  tender  back  to  him  of  the  dedbsit^receipt ;  that    . 
the  tornn  on  which  the  Appellant  obtained  the  cremt  at  the  Exchange  ' 
Bank  were  not  material  to  the  issue,  the  appellant  having  furnished 
what  was  accepted  by  the  Government  as  equivalent  ifi  cash  at  the^ .' 
time  it  was^ven;  that  the  amount  being  fl^teiM  in  the  books  of  the 
Bank  to  the  credit  of  the  Receiver-General,  the  deposit  thereby  became 
a  debt  due  by  the  Bank  to  the  ReceiVer-General,  and  wks  at  the  risH 
of  the  Government 

The  appeal  was  from  a  judgment  of  the  Superior  Ck>nrt, 
Montreal,  (Papineau,  J.),  April  80,  1886,  dismissing  an 
action  brought  by  the  appellant  for  an  unpaid  balance  on 
the  amount  which  the  respondentsragreed  to  pay  to  him  an'<' 
nually,  in  cuusideration  of  his^patting  up  a  cailr  B6611Hrky 
for  tlie  perfonaanoe  of  a  contract  by  the  respondeiits.  •• 


'^-' 
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'■ir''\ 
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The  opinions  fully  eijpRtuj  the  case.    The  judgment  ap- 
pealed from  was  in  the  follm^g  terms  :-^ 

"  La  Cour,  etc ..  x     *  v 

•*  Considdrant  que  le  demandeur  aHegue  qu'^  raison  de 
c6*que  les  d6fendeurs  tenaieut  de  Williata  Davis  &  Sons 
le-  transport  d'un  coutrnt  que  ces  derniers  {»(aient  avec 
Sa  Maje8t6  la  Reine,  ou.1o  Gouveriiement  du  Cjmik^a,  pour 
Jtechenal  danjs  le  rapide  des  Gallops,  il  s'fitait  obH^de 
^^ourtiir/,  et  avait  fourni  au  Gouvernement  un  dfepfit^ 
argent  constant  de  $16,000,  que  le  dit  Gouvernement  a 
accepts,  et  qu'il  retient  actuellement  pour  sAretfi  de  I'exe- 
cution  du  dit  contrat ;  4 

"  GonsidSrant  que  le  demandeur  allegue  avoir  fait,  le 
ouze  juillet  1882,  par  lettre,  une  conyention  k  I'effet  que 
si  le  dit  d6pdt  n^etait  pas  entidrement  Iib6r6  le  ou  avant 
le  26  de  juin  1883,  les  "Ssfendeurs  s'obligeaient  k  donner 
au  demandeur  leurs  billets  promissoires  pour  les  sommes 
suivant,  savoir :  #300  payable  le  15  de  juillet  1883,  et  $860. 
payable  1§  16  de  chacui^  des  mpis  d'aout,  septembre,  oc- 
iobre,  novembre  et  decembre  1888 }  ' 

"  Que  tous  ces  billets  devaient  6tre  donnSis  au  deman- 
deur le  26  de  juin  1883,  p^iyable  a  Montr6al,  et  qvCk  d6faut 
de  ce  faire,  ils  paieraient  comptant,  au  demandeur,  la 
somiiiede  $12,000,  en  un  ^eul  montant,  le  26  de  juin  1888 ; 
et'qu'a  d6fant  de  liberation  complete  du  dit  d6pdt,  lesdfi- 
fendeurs  paieraient  comme  ci-dessUs  au  demandeur  $2,000, 
le  26  de  juin  aussi  longtetaps  que  le  dit  cautionuement 
resterait  entre  les  mains  du  Gouvernement  du  Canada; 

"  Que  le  26  de  juin  1884,  les  defendeurs  se  sont  acquittes 
de  leur  obligation,  mais  que  le  §6  de  juin  18.86,  ils  n'ont 
.  remis  aU  demandeur  ni  billets  ni  |2,000  qui  lui.sont  deve- 
nus  dues  le  dit  jour ;  /^ 

"  Qne  depuis  le  26  juin  les  d6fendeurs  auraient  pay6  au 
demandeur  en  difl^rents  temps  di verses  sommes  formant 
$666.64,  laissant  due  ftu  demandeur  ^une  balance  de 
$1,388.86,  qu'il  i6clame  ;  ' 

"  Oonsid6rant  que  les  defendeurs  ont  plaid§  en  sub- 
^u'il»  onf  firitia  convelition^i 
le  demandeur  n'a  pas  r^ellement  fourni  au  Gouvernement . 


1887. 

Oilman 

tiillMrtetkl. 
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und6p6t  en  argent  de^llS.OOO.mais  a .frauduleusement 
4         et  collusoirement  avoc  Thofmaa  Oraig  f9UTni  an  Gottverne- 
oiibertetti.  j^^^j  ^^  Simple  re9U  de  d6p6t,  pendant  que  cei  d6p6t  n'a 
jamais  6t^  actuelliement  fait ;  '        "       *. .         * 

"  Qud  les  dfifendeurs  croyaht  qne  le- d6p6t  avait  6t6 
rfcellement  fait  de  bonfee  foi,  se  sont  obligfes  k  p^yer  an 
demandenr  $2,006  par  ainnfee  comme  intfirfet  du  dit  d6p6t, 
tant  qne  ce  dernier  ne  serait  pas  Iib6r6k  et  qn'ils  ont  ^ 
pay6  au  demandeur  cette  soi^me  annuellement,  ^t  qn'jls 
ont  pay6  la  proportion  de  cette  somme  accrue  depuis  le 
26  de  juin  1886,  jusqu'au.  20  de  novembre  1886,  et  que  le 
.  dit  20  de  novembre^  1886,  ils  ont  fait  oflFrir  au  demandeur 
par  le  ministfert  de  Maitre  Marler,  Notaire,  le  dit  certificat 
on  re9U  de^dfepdi  et  que  le  demandeur  a  lefusfe  de  le  re- 

cevoir;  '  "^, 

'    "  Considferant  qu'ils  plaident  en  outre  quele  16  de  sep- 
tembre  1888,  la  Banque  d'fichange  ou  le  dit  pr6tendu 
d§p6t  a  6t6  fait,  aurait^  fait  faillite.  et  que  le  Gouveme- 
«    i  ment'du  Canada  a  notifi6  les  df  fendeurs  que  le  d6p6t  en 

question  n'6tjutplus  guflasant  et  que  lesdfefendeurs  eUBsent 
k  leur  foumijr  uUe  autre  suret6.;  que  lep  dSfendeurs  n'ont 
dfecouvert  qu'apres  le  20  de  novembre  dernier  que  le  dfepot , 
.n'6|ait  qu'un  fiction,  et  qu'ils  ne  doivent  plus  r|en  au  de-  , 
mandeur; 

"  Considfirant  que  la  somme  de  |2,000  que  les  d6fen- 
deurs  se  sont  obligfis  de  payor  au  26"de  juin  de'chaque 
ann6e  tant  quo  k  d|t  d6p61;  ne'  serait  pas  compl6tement 
lib6r§,  6tait  i  laison  de  I'utilitfi  qu'ils  pouvaient  retirer  de 
la  suret6  fourni^u  Gouvernement  et  que  cette  somme  4e* 
yenait  due  de  jpur  en  jour,  de  tUe  in  diem,  et  4  raison  de, 
cette  utilit6  seulement,  quoiqu;elle  ftit  payable  k  un  terme 

•^Oonsidferant  que  les  dfifendeuts  ont  prouv6  les  all6ga- 
lionsprincipales  et  essentielleii  de  leur  defense,  et  sp6dalei^ 
ment  qu'ils  ont  oflfert,  par  le  jooinisitdre  dejlaitre  Meatier, 
le  certificat  ou  re9U  de  d^pot  en  question  au  demandeur  le 
20  de  novembre  1886  ;  ~ 


<qpn8id6rant  que~d*s  avant  cette  detnidre' date  le  diT 
.d6p6t  avait  6t6  consid6r6  comme  inutile  par  le  Gtouvenie- 
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^ment,  mais  que  lea  ddfendeurs  ne  paraisaent  avoir  donn6 
connaisaance  de  ce  fait  an  demandeur  qne  par  le  dit 
protdt ;     .  *^ 

"  Oonaid^rant  ^u'il  est  pronvl^  qae  lea  dSfendenrs  ont 
pay6  an  demandear  |8flS.80  depuis  le  26  de  Jain,  1886,  et 
que  ce  montant  couvr^  compldtement  ce  qui  6tait  accrue 
de  la  dite  aomtkie  de  |2,000,  en  vert^dea  conventions  dea 
partiea  jusqu'au  20  de  novembre  1886,  date  du  dit  protdt, 
etoffre  deremiae  du.certificat  ou  re9a  de  d6pdt  en  question, 
et  que  lea  d6f(Bndeura  ne  dc^veiit  rien  a^  demandeur ;  Ren- 
voie  Taction  4u  demandeur  avec  d^pena,  etc." 

TKe  ease  waa  twice  argued — the  second  time  before  the 
Court  constituted  as  abcTve  mentioned. 
Nov.  16,  188t.l^ 
Oilman  and  /.  N.  Cfreenshidds  for  the  appellant :—  >    * 

The  question  of  the  auificiency  and  regularity  o(f  the  ae- 
curity  ia  certainly  not  one  that  can  be  raiaed  by  the  res* 
pondenta.  They  Itfh  have  no  interest  in  this  question. 
The  consideration  promised  to  respondenta  by  appellant, 
was  that  he  should  furnish  the  security  required  by  the 
Government  to  enable  the  respondenta  to  obtain  and  carry 
on  their  contract,  and  aecure  thereby  the  benefit  for  them* 
selves.  Haa  the  appellant  fulfilled  hia  obligation  ? 
Undoubtedly, he  haa,  '"Whether  the  Government  waa  de- 
ceived by  the  appellant  (of  which  there  ia  not  the  alightest 
proof)  and^received  from  him  aa  caah,  aecurity  which  after- 
wards turned  out  to  be  valueless,  fs  a  matter  relftting  ex- 
clusively to  the  contract  between  the  Government  and 
appel,lant,  and  which  can  be  settled  and  adjudged  upon 
only  upon  a  contestation  between  theae  partiea.  With 
reapect  to  the  reapondenta  it  ia  res  inter  alios.  The. Security 
.is  acknowledged  to  have  been  given, and  accepted.  The^ 
appellant  waa  never  called  upon  to  replace  or  maSe  good 
thia  aecurity  after  the  failure  o|the  Bank ;  never  received 
any'  intimation  from  the  Government  or  anyone  else  of  its 
insufficiency ;  the  Government  dici  not  intervene  in  thia 
suit  to  complain  or^deniaind  that  the  aecurity  be  held  to  be. 
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and  to  hftve^bedu,  ivi^gtu^r  and  TOia ;  on  the  contrar^he- 
Court  has  the  positive  declaration  in  writing  tM>ntaSned  in 
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MW-       a  (Bolomn  deed,  that  this  seinirity  was  given  by  the  appel- 
aiiman      laiit  to  the  entire  satisfaction  of  the  Government  and  of 
<*'"»«''•'•'•  the  respondents. 

The  appellant  subioaits  that  no  parol  evidence  could  be 
adduced  to  contradict  thife  statement  of  a  solemn  deed  in 
writing,  and  no  legal  grounds  were  alleged  to  allow  of 
such  evidence.  °  Moreover,  in  the  attempt  to  urge  the 
grounds  of  objection  which  the  Government,  alone  could 
urge,  the  result  is  that  it  is  proven  that  the  amount  of  thf 
'  security,  116,000,  was  obtained  by  the  appellant  from  the 

V      ^       Exchange  Bank  of  Canada,  regularly  transferred  to  and 
accepted  by  the  Government,  who  thought  proper  to  leave 
t  this  money  in  the  Exchange  Bank,  and  for  which  the  appel- 

lant gave  full  consideration.  Supposing,  for  a  moment,  that 
the  Exchange  Bank  hkd  not  failed,  and  that  the  Govern- 
ment had  returned  the  appellant  the  $15,000  in  cash  pn 
the  20th  November,  18«5,  would  not  the  appellant  still  be 
entitled  to  the  paymejit  of  the  .$;2,000  due  him  by  respon- 
dents on  the,  26th  June  previous  (1886)?  Certainly  he 
would.  The  appellant  receivedthe  payments  due  June, 
1888,  June,  1884,  and  only  part  of  the  payment  due  JuAe, 
1886,  and  there  was  no  "pretence  of  returning  the  security 
till  November,  1886,  consequently  appellant  was  entitled 
to  be  paid  the  amount  due  26th  June,  1886,  sought  to  be 
recovered  by  the  present  suit. 
Archibald,  Q.  C,  for  the  respondents  :'— 
*  "  "  \  We  understand  that  appellant  bases  his  casp  upon  two 
^    propositions:  '  ,  "  ' 

First  and  principally  that,  seeing  the  failure  of  the  Ex- 

-  change  Bank,  the  Government  could  not  liberate  itself  as 

regards  him,  by»a  return  of  the  deposit  receipt,  but  was 

obliged  to  return  him  $16,000  in  cash.    In  other  words 

that  his  alleged  deposit  in  the  Exchange  Bank  was  at  the 

'  risk  of  the  Government  and  not  at  his  risk. 

Second.  That  in  any  event  the  interest  of  |2,000  per 
annum  having  been,  by  the  contract,  payable  in  advance, 
on  the  26th  of  June,  and  that  delay  having  passed  with- 


otlt  appellant  being  liberated  frum~ins^Becurity,  reBpon^ 
dents  could  not  avoid  payment  of  the  whole  amount, 


casp  upon  two 
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althongh  the  '1ft|)pelUnt  was  after  live  months  relieved 
from  his  securi^y^  and  although  the  appellant  had  been 
in  the  habil^f  receiving  said  interest  monthly. 

There  do^^ot' seem  mur.h  that  need  h^  said  in  regard 
to  the  first  ;pro^sition.  In  the  first  placft  what  the  Go- 
vernment ^^guired  was  secnrjty.  They  might  have 
demanded  a  deposit  of  cash  in  their  -own  hands ;  but  for 
the  cott\'«nience  of  appellant  they  consented  to  accept  a 
BanK  certificate  of  deposit.  The  appellant  chose  tjho  Bank, 
not  the  Government.  It  was  the  appellant  who  itfas  get- 
ting i9]B00(Kper  annum  for  the  use  of  the;  deposit  r«)ceipt. 
Butfbesides  that,  it  is  clearly  proved  ^hat  the  only,  V;ii^lue 
#ven  by  appellant  for  the  deposit  receipt  was  his  promis- 
sory note  for  a  like  amount  which  the  Bank  was  alw^^ 
ready  to  deliver  back  upon  return  of  the  receipt.  It  woul^ 
be  ridiculous,  as  it  seems  to  us,  to  hold  the  Government 
responsible  for  the  money  (supposing  money  to  have  been 
deposited)  In  the  Exchange  Bank.  Jt  is  evident  that  the 
cash  deposit  of  $16,000  with  the  Government'  was  by  the 
favour  of  Government,  substijtuted  by  the  deposit  actually 
mkde  at  the  request  of,  and  to  suit  the  convenience  of  ap- 
pellant. The  Court  below  dismissed  this  contention 
without  notice. 

■  As  £b  the  second  contention,  that  the  26th  ofJune  being 
pttsaed,  thfi  whole  $2,000  fell  due  and  is  reqpverable,  we 
think  the  jtidgment  very  conclusively  disposes  pf  that  pro- 
position. There  was  no  aleatory  element  in  the  contract.  It 
was  in  reality  a  contract  of  lease  and  hire  in  one  sense.  The 
appellant  leased  to  respondent  a  certain  valuable  security 
for  the  sum  of  $2,000  per  annum,  so  long  as  the  security  " 
should  not  be  released  by  the  Government,  and  it  was  at 
first  stipulated  that  the  rent  shottld  be  paid  in  advance. 
It  isckar  that  the  rent  wxrued de  diem  diem  as  the  honor- 
able Judge  observes.  The  moment  the  lease  was  termin- 
ated by  the  re-delivery  of  the  thing  leased,  the  obligation  to 
pay  the  rent  ceased.  Supposing  the  obligation  t^pay  in 
advance  had  not  been  departed  from,  it  would  have^^Se' 
^^•A>*i,j,  »^o4#«xm  _  .  -»*~«w>renoe»  Ahou*e-*j-«rtitt3d-for  a  year  for~^tJ000r 
vhole  amount,     I    '  which  is  paid  in  advance,  and  after  a  month  it  is  destroyed 
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by  an  earthquake,  the  tenant  conld  clearly  recover  back  a 
proportionate  part  of  the  rent.  Here  the  lease  was  made 
not  for  any  specified  time,  bnt  until  a  certain  event  should 
happen ;  it  is  clear  Upon  every  principle  that,  when  the 
consideration  proceeding  from  appellant  ceased  the  obli- 
gation to  pay  contracted  by  respondent  al<io  ceased. 

We  refer  to  Story  on  Bailments,  9  ed.  No.  417  ;  Fothier, 
Contrat  do  lonage,  Ed.  Bugnet  1847,  No.  189.     , 

Church,  J.  i^iss.)  :— 

The  decision  of  this  case  turns  upon  the  construction 
of  the  Agreement  of  the  lUh  July,  1882,  with  whatever 
assistance  can  be  obtained  in  so  doing  in  examining  the 
agreement  passed  between  the  Government,  Davis,  Gil- 
bert and  the  fippellant  on  the  same  day,  and  referred  to 
in  the  agreement,  and  by  an  examination  of  the  receipts 
and  other  docun^ents  Which  subsequently  passed  between 
the  different  parties,  especially  the  receipts,  and  the  evi- 
dence of  record  in  the  cose,  f 

It  is  quite  manifest  that  the  respondents  agreed  with 
the  appellant  that  he,  the  appellant,  should  furnish  the 
security  required  by  the  Government,  which  was  a  secu- 
rity for  a  future  and  conting6nt  condition,  namely,  that 
the  respondents  would  finish  and  complete  t^e  contract 
by  20th  July,  1884 ;  thatHhe  Government  was  content 
that  this  security  should  consist  in  the  deposit,  during 
that  period  of  time,  of  the  sum  of  #15,000  in  the  Exchange 
Bank  by  Mr.  Gilman  to  the  credit  of  the  Receiver  G^eral ; 
that  Mr.  Gilman  and  the  Messrs.  Gilbert  joined  in  a 
representation  to  the  Government  that  this  had  honqfide 
been  done,  and  in  proof  of  that  produced  the  deposit  're- 
ceipt, page  10  of  appellant's  factum. 

There  is  little,  if  any,  doubt  that  in  so  doing  the  Messrs. 
Gilbert  were  in  perfect  good  faith,  ai^d  there  is  just  as 
little  doubt  that  the  ap|)ellant,knew  that  de  facto  no  such 
cash  deposit  had  been.^ceived  by  the  bank,  but  the  bank 
had  received  the  note  of  the  appellant  for  that, amount 
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For  this  security  which  the  rispdhdents  assumed  had 
been  made  and  which  the  Government  had  a<;coptedf  in 
good  faith,  they  agreed  to||)ay  |2.000  per  annum  in  the 
manner  and  on.  the  terms  in  the  agreement  of  the  llth 
July,  1882,  set  forth. 

It  is  admitte*they  paid  this  sumup  to  November,  1886, 
a  period  of  three  years  and  live  months,  when  the  Oovem- 
ment  having  notified  Messrs.  Gilbert  of  the  insolvency  of 
"the  Exchange  Bank  and  having  required  substituted  se- 
curity, and  having  surrendered  up>W  dftposft  receipt, 
they  (the  Messrs.  Gilbert)  tendered  it,  through  a  notary, 
back  to  Mr.  Gilman,  which  instrument  Mr.  Gilman  re- 
fused to  accept,  alleging  that  he  was  entitled  to  a  return 
of  116,000  in  cash,  and  then  he  instituted  the  present  ac- 
tion  to  recover  tl^  balance  of  the  sum  of  |2,000  for  the 
year  1886-86,  expiring  on  the  26lh  'June,  1886,  viz.,  |1,- 
888.88.  alleging  that  it  was  due  and  payable  from  that 
latter  date.  .    v. 

If  it  were  not  for  the  specific  admission  of  the  respondents 
in  thcarj  factum  that  the  sun^  of  $2,000  was  payable  each 
year  in  advance  after  that  of  the  first  year,  which  was  made 
|he  subject  of  special  arrangement  and  made  payable  in 
Jix  monthly  payments  after  the  expiry  of  the  first  year,  I  » 
/would  iiave  thought  the  alternative  of  six  months  exten- 
sion would  haf  e.  perhaps,  applied  as  well  to  subsequent 
/annual  payments  as  to  the  first,  for  in  the  first' year,  the 
$2,000  yiM  made  payable  at  the  date  named  (26th  Jime^ 
in  cash,  with  the  faculty  of  giving  six  notes  in  lieu  thereof, 
and  the  agreement  respecting  any  other  payment  stipu- 
lated it  might  be  paid  "as  above,"  and  " as  above"  pro- 
vided for  an  extension  for  six  months  if  notes  Were  given. 
However,  that  I  take  it  was  not  the  intention  of  the 
part|e8,  since  they  are  both  agreed  the  amount  was  by  the 
origmal  agreement  payable  in  advance.    The  defendant, 
however,  contends  that  such  agreement  was    modified 
and  a  consent  given  that  the  payments  should  1)e  made 
monthly,  and  he  produces  a  large  number  of  receipts. 
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"«A     in  monthly  iniitalnienti,  and  I  am  Rtrongthoned  In  thin 

^"Jf*"\.  view  by  tho  t«rm8  of  many  of  th«  r«<;«iptii  themnelvftii, 

uiitrari  •«»"\  wherflin  th«  amount  paid  in  «ithor  for  one  or  mor«  motithH* 

ommisaion  an  it  in  calUul,  and  apeakfi  of  Buch  paymimt 

sing  mado  as  por  ogroemont  or  other  equivalent  exprea- 

si\>n8.  Bo  thin  aa  it  may,  It  ia  quite  evident  that  tho  pra<itioe 

waatollow>)d' almost  from  tho  beginning  of  subdividing 

theVaypt^nt/|]^ii  that  it  contihuud  tip  to  4h«  very  last 

paymVnt,  25th  Ottober,  1885.  apparently   withoutdomur 

or  protest  by  tho  appollaiit.     Ah  to  tho  question  of  fact, 

whether  the  appellant   ever  deposited    the  money,  .the 

dates  show  the  appellant's  reeolleetion  of  tho  facts  does 

not  agree  with  the  dates  he  thinks  he  got  it  and  paid  the 

cash  over  (proceeds  of  his  note) ;  inasmuch  o«  the  deposit 

receipt  was  granted  2«th  June,  and  the  note  is  dated  12th 

July  afterwards. 

The  question  now  comes  to  l>e  decided  :  was  the  appel- 
lant entitled  to  claim  for  the  balance  of  the  unexpired 
year,  viz.,  eight  months  between  November  and  June  oj^ 
1886 1    I  think  not ;  the  plainjtiff  had  undertaken  to  dp- 
posit  $16,000  for  and  on  hig  behalf  in  the  Exchange  Bank ; 
he  did  not  do  so.  When  the  bank  failed,  the  lioi^emment 
took  advantage  of  its  right  to  terminate  the  siuretyship, 
and  of  the  clause  in  the  agreement  whereby  it  iaight,  at 
the  termination  of  the  agreement,  return  and  deliver  over 
either  the  caaH  which,  at  the  time  it  was  represented 
had  been  deposited,  or  "  the  cheque  representing  the  same," 
vide  agreement,  page  6  of  appellant's  factum.  These  v^prds 
obviously  referred  to  the  deposit  receipt  "representing 
the  same,"  and  the  consequence  was  the  security  quoad 
Gilbert  failed,  with  the  tender  back  of  it  toClilbext  and 
its  tender  and  delivery  to  Gilman,  appellant.  The  earning 
.power  also  ceased,  because  the  agreement  between  appel- 
lant and  respondents  was  that  they  wotild  pay  him  "i% 
default  of  hb  security  being  released,"  vide  pages  8  and  9 
of  appellant's  factum.   It  waa  released,  aKd  from  that  day 
forth  their  obligation  to  pay  for  its  use  also  ceased.    It  is, 
_in  mv  mind,  no  answ^  (even  if  it  werfe  a  fact)  for  the  ap* 
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advancA.  SaptKMie  they  did,  and  that  tho  appidlant,  Trom 
good  will  or  any  othur  cauNc,  did  not  <>hoo«w  to  tiiiu'X  pay- 
ment and  accepted  payinont  aa  imrnisd  (by  monthly  inatal- 
monttt),  in  what  way  can  that  give  him  a  right,  now  that 
it  has  become  manifeat  that  tho  coniideration  for  tho  con- 
tinuing obligation  haa  ceased,  and  that  the  obligation 
will  not  continue  7  I  even  go  farther  and  I  nay  that  if 
they  hud  paid,  and  the  Government  hod  ufterwjirdii  va* 
lidly  terminattHl  tho  Hurt^tytthip,  the  ruHpondt>ntH  could 
have  aHkod  that  tho  money  which  they  had  paid,  under, 
the  impresnion  that  they  would  have  the  us&'oC^  their 
BurotyHhip  for, a  year  und  which  (hey  had  only  ei\joyed 
for  four  monthH,  be  repaid  to  them.  It  would  have  been 
otherwiHe  if  thiH  failure  to  enjoy  the  b'eneKt  of  suretyship 
had  reKulted  from  the  fault  or  default  of  the  MeHsrs.  Gil* 
'  bert,  but  they  were  entirely  innocent  in  the  matter  and 
Hhould  not  be  made  to  pay,  in  my  opinion,  for  what  they 
did  not  receive  value  for.  Vitle  Sttory  on  Bailments,  $ 
41*7.  '.   *' 

A  good  deal  has  been  made  in  the  argument  of  tho  entries 
in  the  Bank's  books  and  wtiat  might  or  might  not  have 
happened  if  the  Government  had  presented  tho  cheque. 
Doubtless,  if  the  Governm^tnt  had  presented  the  cheque 
and  had  drawn  the  money,  the  position  would  have  been 
a  j^ood  deal  altered,  and  the  circumstances  Would  have 
v(^  much  'ihanged.  The  Government  would  undoubt- 
edly have  been  obliged  to  have  made  good  to  the  appel- 
lant the  inoneys  which  it  had  received,  but  as  it  did  D(^ 
choose  to  do  so,  and  as  it  chose  rather  to  allow  it  to  re< 
main  where  the  appellant  had  placed  it  and  with  those 
whom  he  had  selected  to  be  its  custodians,  and  to  a^ail 
itself  of  the  power  to  hand  back  the  cheque  representing 
the  same,  rather  than  the  cash  which  the  appellant,  to 
my  mind,  taever  placed  in  deposit  or  custody,  as  he  repre- 
sented ho  ;had  done,  I  think  it-ivvas  within  the  power  of 
the  Government,  under  the  cifcnmstances  of  the  bank  as 
admitted  and  shown  in.  this  case,  to  do  as  it  did  do,  did 
that  the  MefiBrs.  "Gilbert  having  tendered  the  cheque  or 
deposit  receipt  ta  the  ai»ellaut  ajid  paid  the  comnussioa 
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which  represented  its  use  for  the  time  they  enjoyed  it,  fally 
carried  oat  all  their  engagements  towards  the  appellant, 
and  should  be  held  exonerated  and  released  from  his 
clum.  In  thjls  opinion  Mr.  Justice  Baby  concurs  and 
with  die  thinks  the  judgment  of  the  Court' below  should 
be  C4:>nfirmed,  but,  as  the .  majority  of  the  Gourt  think 
otherwise,  another  view  prevails. .  ;  ,  '':      \\ 

-r  Cross,  J.  (for  the  majority  of  the  Court)  >— V;,-;.- — '"■     . 


On  the  6th  of  August,  ia78,  the  firm  of  .Wm.  Davis  & 
Sons  fnade  a  contract  with  the  Dominion  Gk)vernment  for 
the  extension  of  certain  works  in  the  channel  of^he  Ghalops 
rapids  on  the  river  St.  Lawrence. 

On  the  11th  July,  1882,  W.  Davis  &  Sons  assigned  said 
contract  and  their  interest  therein  to  E.  E.  Gilbert  &  Sons. 

On  the  same  day  a  contract  was  entered  into  between 
Gilbert  &  Sons  of  the  first  part ;  Her  Majesty  the  Queen 
represented  by  the  Commissioner  of  Railways  of  the  se- 
cond part ;  the  now  appellant,  Gilman,  of  the  third  part, 
and  tiF.  Davis  &  Sons  of  the  fourth  part ;  wherebyit  was 
declared  that  said  assignment  was  so  made  with  the  con-^ 
sent  of  the  Government  of  Canada  expressed  in  a  certcujn 
order-in-council  passed  on  the  30th  June,  1882,  by  tlU 
terms  whereof  Wm.  Davis  &  Sons  were  on  the  execution 
of  the  assignment  and  on  the  deposit  by  said  E.  E.  Gilbert 
&  Sons  of  certain  cash  security  as  mentioned  in  the  order- 
in-couAcil,  to  be  relieved  from  all  liability  in  connection 
with  tha  said  works,  and  the  said  E.  E.  Gilbert  &  Sons 
would  thereupon  be  accepted  by  Her  Majesty  as  the  con- 
'tractors  for  the  completion  of  the  works  embraced  in  said 
contract...;  ;■  •. 

.That  the  said  assi^ment  had  been  execnted  an^ de-. 
posited  in  the  Department  of  Railways  and  C^als,  and 
the  said  cash  security  had  been  put  up  as  required'by  the 
isaid  order-in-council,  and  the  said  E.  E.  GUbert&  Sons 
Were  ijiqnired  by  Her  Majesty  to  enter  into  a  covenuit  on 
their  part  to  complete  the  said  contract  for  which  the  time 
-was  extended  to  the-20thr July,  1884.  -  An  Tind^rtalringJia- 


dpso  was  entered  into,  as  expressed 'in  said  ^ument, 
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and  it  proceeded  to  declare  as  follows  :  Whereas  the  said 
cash  deposit  of  |15,000  required  to  be  made  by  the  said 
El.  E.  Gilbert  &  Sons,  under  the  terms  of  the  said  order> 
in-conncil,  had  been  put  iip  by  the  said  Gilman,  at  the 
request  and  for  the  benefit"  of  the  said  £.  E.  Gilbert  8c 
Sons;  it  was  thereby  agreed  itnd  declared*  that  the  said 
cask  depojBit  should  be  held  by  Her  Majesty  in  lieu  of 
that  put  up  by  the  said  Wm.  Davis  &  Sons,  and  upon  and 
subjedt  to  the  same  terms  and  conditions,  and  for  the  said 
purposes,  and  that  upon  the  completion  of  the  said  works 
according  to  the  terms  of  the  said  contract  the  said  eai^h 
deposit,  or  cheque  representing  the  same,  should  be  returned 
and  delivered  to  the  said  Gilman. 

Ou  the  same  day,  the*  11th  July.  1882,  E.  E.  Gilbert  & 
Sons  addressed  a  letter  to  Gilman,  expressed  as  follows : 

F.  R  GUnum,  Eiq.,  ■' •'^■'''"'D;:  ■''■'■ 

Dbab  8iB^---in  the  event  of^yonr  $15,000  security  depoaited  with  the 
Government  of  Canada  for  us  in  the  Oalups  Rapids  contract  not  heing 
entirely  released  on  or  before  the  ^h  of  June,  1883.  we  hereby  ^ree  to 
give  yon  our  promissory  notes  for  the  following  adiounts  :  | 

(1)  For  $300  payable  on  the  16th  July,  1883. 

(2)  For  $300  payable  on  the  16th  August,  1883. 

(3)  For  $250  payable  on  the  l&th  September,  1883.  ^'  ^ 

(4)  For  $360  payable  on  the  Itflli  October,  1883.       '''^ 

(5)  For  $350  payable  on  the  16th  November,  1883.  ^  *> 

(6)  For  $360  payable  on  the  16th  December,  188a 

All  said  notes  to  be  given  on  the  26th  June,  1883,  and  rayable  in  Mont- 
real for  the  amounts  and  on  the  dates  specified  above,  uld  in  default  of 
so  doing,  we  hereby  agree  to  pay  you  the  sum  of  $2,000  in  cash ;  said  tiun^ 
to  become  due  in  one  amount  on  the  26th  June,  1883,  and  in  default  of 
your  security  being  entirely  released,  we  hereby  agree  to  pay  yon  ^a 
above— $2,000  on  the  26th  day  of  June,  in  each  year,  so  long  as  said  se- 
curity remains  in  the  handis  of  the  Government  of  Canada,  or  so  long  as 
yon  are  not  released  therefrom.  r       - 

Under  this  agreement  Gilman  appears  toiiave  been  paid 
the  |2,006  falling  due  in  June,  1888,  also  that  falling  due 
in  June,  1884.  That  falling  due  in  June,  1885,  was  paid 
in  part,  Gilman  having  consented  to  receive  it  by  month- 
ly instalments.  The  present  action  was  instituted  80th 
November,  1886,  for  |1,160.67,  a  balance  of  said  $2,000 
falling  due  20th  June,  188& 
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This  action  was  met  by  a  plea  that  Gilman  had  never 


,'*'l 

i 

Mi 


■"^^ 


414 


MONTREAL  LAW  REPOBTa 


■:i. 


ptit  up  any  cash  security,  that  he  only  gave  a  false  and 
fraudulent  deposit  receipt  procured  by  conspiracy  with 
and  connivance  of  the  manager  of  the  Exchange  Bank, 
who  was  paid  $400  t6  corrupt  him ;  that  the  Exchange 
Bank  failed  on  the  15th  September,  1883,  and  on  the  17th 
November,  1888,  respondents  had- returned  the  false  de- 
posit re(5eipt  to  the  appellant ;  conseq,uently  they  were 
released  from,  further  payments. 

The  documents  cited  are  admitted.  There  are  but  three 
witnesses  examined^,  all  on  the  part  of  the  respondents. 
1st.  Mr.  Marler,  notary,  who  proved  that  on  the  Itth  Nov- 
ember, 1888,  at  the  instance  of  the  respondents  he  tender- 
ed to  the  appellant  a  document  which  reads  as  follows  :— 

$15,000. 
No.  124.  '  MdNTRHAL,  26th  June,  1882.   ' 

Tlia  Exchange  Bank  of  Canada  acknowledges  having  received  from  the 
honorable  th«  Receiver  General.Mn  trust  for  contract  E.  E.  Gilbert,  Galops  , 
Rapids,  the  sum  of  $15,000,  wliich  sum  will  be  repaid  to  the  Receiver 
General,  or  order,  only  on  surrender  of  this  certificate- 

•         [Signed]  T.Craig, 

Entered  *  Managing  Director, 

vv  Signed,  .       Jamks  W.  Craig, 

..!  ■     -  -  Accouirtant. 

\  .  ■  ■ .  ■  V 

The  appellant  refused  to  accept  this  document.  Gilman 

Jiimself  being  examined^  admits  that  he'paid  the  money 
into  the  Exchange  BankTjtoTthe^cfedit  of  the  Receiver 
General,  which  hq  had  raised  by  discounting  his  note 
with  the  same  Bank,  and  delivei'ed  over  the  deposit  re- 
ceipt to  the  Receiver  General  when  the  contract  for  the 
transfer  of  the  work  was  signed  at  Ottawa  on  the  1 1th  of' 

'July,  1882.  The  remaiiiing  witness  is  Mr.  Varey,  a  clerk 
in  the.  Etchange  Bank,  who  proves  that  the  appellant 
gave  a  demand  note  to  the  Bank  for  $15,000  without  in- 
terest, but  .paid  1400  on  account  of  interest.  That  the 
note-was  put  through  by  the  Bank  as  a  special  loan  to 
appellant  entered  in  the  calls  loan  ledger  under  date  12th 
July,  1882.  The  certificate  given  was,  however,  dated 
eighteen  days  before  the  demand  note.    The  |15,000  loan 

— was^regiriarly-eatered^and-passed  throngh  appellants 
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Bank,  under  ^«te,  the  12th  July,  1882,  as  follows :  "  Debit       ^'  . 
"  loans  on  call,  $15,000 ;  and  credit  per  acco^nts,•  $16,000."      **"r" 
The  #16,000  is  credited  to  the  IJeceiver  General  of  Canada  ®"'~'*  •*^- 
in  the  Ledger  of  the  Bank.    The  General  Ledger  is  pro-    '•■ 
dnced,  wherein,  at  p.'  752,  there  is/shown^  a  credit-to  the 
Receiver  General,  June  28th,   1882,  by  F.  E.  Gilman, 
115,000.  , 

The  whole  transaction  was  that  Mr.  Gilman  lodged 
116,000  and  placed  it  to  the  Receiver  General's  account.  ^-^ 
Gilman  was  originally  credited  in  his  current  account 
with  the  loan  and  the  loan  debited  ;  then  his  current  ac- 
count debited  and  thiOteceiver  General  credited,  so  the 
four  entries  balaq^yjLliis  loan  account  was  debited  only, 

not  credited,     JB^B^' 

This  evidenc^UPP^y  confutes  that  part  of  the  defence 
'  which  contender  that  the  appe!|iant  nelVer  put  up  any  se- 
curity lyid  that  the  deposit  receipt  was  false  and  fraudu- 
lent, besides  which  the  appellant  was  not  bound  to  go 
into  the  question  of  the  consideration  he  had  given  the 
Bapk.  That  institution  had  never  questioned  their  obli- 
gation, and  it  was  acknowledged  as  cash  by  the  four  par-  ^  . 
ties  to  the  agreement  of  the  11th  July,  1882. 

The  terms  on  which  Gilman  got  credit  at  the  Exchange 
Bank  were  no  matter  of  concern  either  to  the  Government 
or  to  GilbiBft&SonB ;  but  the  further  contention  is  now-^-—^ 
more  especially  urged  that  there  was  restored  to  the  ap- 
pellant what  he  had  given  as  cash. 

The  answer  is  that  it  was  cash  or  its  equivalent  and 
accepted^as  such  when  giiven  ;  but  it  was  not  cash,  on  thQ " 
contrary  it  was  worthless,  when  offered 'back.    Further, 
it  was  the  money  deposited  that  was  transferred  to  the 
Receiver  General,  not  the  paper  vouching  for  its  then  ex- 
istence.   When  Q^ilman  placed  the  money  in  the  Bank  i 
he  divested  himself  of  all  authority  over  it.    That  is  eri-^^  J 
denced  by  the  tenor  of '  the  document  given  by  the  Bank.      ~       - 
The  money  was  by  the  Bank  acknowledged  to  have  been  ^ 
received  from  the  Receiver' General  himself     It  was 

plaoed   it- Utwfr   himsdf^    as.         i= 
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evidenced  by  the 'document,  or  whether  somebody  else 
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place^^W  thercr   for   hira,  'it    was  Equally '  under,  his 
control.    It   is  not  shown*  how    or  W  what  arrange- 
oub«rt«t»k  u^gnt  this  paper  jCamd'  into  the  respondents'  possession. 
It  appears  that  the  Government  pslfed  him  for  addi-, 
tional  security,  because,  the  Bank  had  failed,  atid'  he 
was  probiably  weak  enough  to  comply  with  <:  their  dd' 
iiiand  without  considering  the  appellant's  interest  4n  the 
\  .    .       matter.    The  a^pellant^is  neither  offered  back'  his  money 
nor  any  discharge  of  his  security  to  the  Q^ernment, 
.^        both  of  which   he  is  entitled- -to   h«|^   if  G-ilBert  iJp 
■  S<ms  have  ftilEyed  their  contract.    The  Minister  of  Kail- 

•  ways  an/d  Canals  isMskiiowledgedt  that  the  cash  deposit.had 
been  put  up  by  the  appejilaht.'*"  The-  money  wasentered 
ik  the  books  of  the  Bank  to  the  credit  of  the  Receiver 
0«nerat    It  was  to  all  intents  and"  pui|>OBes  and  in  effect 
*  as  if  deposited  directly  by  ih^  Bect&ter  (skneral  himself. 

'  The  document  issued  by  the  Bank  acknowledged  the  fact 
-.    tpbftse.    The^eposit  thereby  became  jbi  debt  due  by  the  ^ 
•-    ~        .  Bai^k  to  the  Receiver  Q-eneral/subject  to  be*drawn  out  by 
'-      him  at  any  moment  as  effectually  as  he  could  have  drawn 
a^y.  other  moneys  deposited  either  •  by  or  for  him.    The 
Government  hi  the  name  of  Her  Majesty  contracted  foir  a 
^    cash  security ;  they  accepted  thi&deposit  as  cash ;  if  they 
'  in  the  least  suspected  the  SQlvency  or  standing  of  the  Ex- 
change Bank  it  wad  for  them  to  refuse  to  accept  as  cash^ 
the  deposit  in  question.    An  pbjectlpn  on  tkis  ground  was 
ixb.probable,  as  the  Bank  was  at  the  time  in  good  standing 
and  was  in  fact' a  Bank  in  which,  the  Government  weire 
making'  deposits.  •'  The  Receiver  General  'became  holder 
of  the  deposit  receipt,  subject  to  sufh  duties  as  regards 
4^1*8^1^^^  <^  ^^^  incident  to  the  nature  of  the  -iteiitTU-. 
ment.    The  fo^  adopted  placed  the  money  entirely  un- 
ger  the  control  of  the  Beoeiver  General,  and  made  it  as 
much  his  a^  tmy  other  money  paid  into  the  treasury.    By 
.  accepting  the  deposit  so  made  for  him  in, his  name  he 
made  it  lu{}  own,  and  subjected  hiWeff  to  the  use  of  the 
.- '    necessary, diligence  required  for  its  protection.    It  is  said 
that  Gilmnn' ohoBo  tho  Bank.  JVJIiat  TOsponsibiKty  that 


by  itself  involves,  it  is  difficult  to  perceive.    A.t  all  events 
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it  wa»  tk  chartered  Bank,  and  one  in  which  the  Beceilifer 
General  had  an  account, 'as  shown  by  the  evidence' ad4n- 
ced  by  the  respondiants  thenj^elves.  If  the  Receiver  Gen- 
eral was  not  satisfied  with  its  responsibility  he  could  at 
any  moment  have  changed  the  deposit  to  another  Hank. 
If  he  had  any  doubt,  prudonce  ai\d  duty  alike  required 
him  to  withdraw  th^  money,  His  failing  to  do  so  implied 

■^  respdnsibilityi    It  is  neverthelessi^  argued  that  the  use  Qf 

^  the  word  cheque  in^at°  part  of  the  c^reement  of  the  11th 
July,  1882,  which  provides  for  the  return  of  Gilman's  oash 

-  deposit,  mean^  not  an.  actuttl  cheque  by  the  Receiver 
G-eneral  o^  t'ho  funds  wherevei-  they  might, then  be  placed, 
but  the  identical  deposit  receipt  which  served  to*  put 
these  funds  in  the  bands  df  the  Receiver  (^neral.    This, 
jto  begin  with,  is  a  strained  construction,  aW  the  fife  of 
.the  term  here  cannot  reasonably  have  such\an  extensioi). 
But  if  claimed  to  be  a  cheque,  should  it  nc^t  then  be  8iitf>-     -    .  '    * 
ject  to  the  4ili$ciice  required  from  the  hol<ter  of  a  cheque  • 
whichMilloWs  a  very  brief  space  for  <iolle^ion,  and  ijl;^  de--  '^ 
fault  of  dilig^ence,  throws  the  loss  by  th^  failute  oithe    ^ 
drawe^  upon*^  the  .holder  ?    Bti^t  is  itsonly  ^o  be  called  a   ^^  ,"^--  ■£. 
chejque  and  ^  yet  in  its '.nature  to  he"  a  deposits  receipt  ?y  K'" 
even  so,  is  there  a  great  diiSbrence„  as  to-tnetime  allowed 
for  the  exercise  o^iligence  ?    I  am  nolrawar&.th%t  there  ;  |    ,    " 
is.-  '  In  either  case  it  is  a  compierci{|l  inst^umeht  foi^the    %.     '    . 
transfer'of  ca?!^.    The  recipient  nofc  only'admits  thii*,,  but    r<l^  .j 
declares  he  had  received  tKe' cash.    Tthink  no  rprecedest 

'  can  be  produced'or  exists,  where,  in  liiw,  thfe  transferor  of  , 

such  an  instrument  is  ^h«ld  liable  to'  tt^e  it  back  after  the     \ 
lap$ie  of  over  thr#  years,  a^d-tlie.drawee,  or  person  stand- '  '" 

in^  i^  alike  position,  l^&ving  value  in  hiEtnd,  luas  failed.    /  '   / 
It  was  an  instrument   on  which,  immediate   diligentce      ."^  ' 
should  have^jbeen  done  if  Q-ilman  wap  to  be  look^to;  .  . 

but  in  fact,  by  the  purport  of  it',  Gilinan  wras  4lFeady''disf:    **     ' 
charged,,  and  the  cash  was  held  by  the  Recei'i^r  General . 
'atthe  fisk'of  the  Government.    The  paper  transferred     " 
the  money  t^  the  G^)verranent.    It  was  not  merely  ^ther      ^^   ^^ 
isferred,  it  was  the  money  represented        :  S| 
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by  the  paper.    Suppose  it  to  have  been  the  paper^  /When 
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Gilman  delivered  it  to  the  Receiver  G^eneral  11th  Jnly, 

4         1882,  its  cash  value  was  1 16,000  ;  that  cash  value  was 

aiibwt  «t«i   thenceforth  in  the  hands  of  the  I^ceiver  General ;  it  could 

not  be  transferred  for  anyone  else  to  receive  the  money 

,^8^efey*ift  order  ^endorsing  t6e  instrument.  At  the  tim^ 
fa^  must  hjlve  endorsed  and  delivered  it  to-  E.  B.  CHlhert 
&  SoAb,  which  would  be  about  the  20th  Nov.,  4886,  tt^was 
a  worthless  piece  of  paper.  The  Exchange  Bank  had  failed 
long  before  that  date,  viz.;  in  the  autumn  of  1888,  on  the 
16th  September  of  that  yeaE  IIo  diK^ijce  whatever  seems 
ever  to  have  been  exercised  by  the  Receiver  General  to 
have  the  receipt  cashed.  Thi?  could  only  be  done  on  the 
order  of  the  Receiver  General.  Gilman  could  do  nothing 
to  withdraw  the  money  or  prevent  the  loss.*  It  remained 
the  mohey  of  the  Receiver  General  until  he  transferred 
*or  drew  it.  As  holder  .of  the  cheque,  the  Government 
were  responsible  and  had  to  bear  the  loss  by  the  failure 
of  the  Bank  in  th%  absence  of  diligence.on  their  part,  See 
art.  2862  0.  0.  '*  If  the  cheque  be  not  presented  fen  pay- 
"  ment  within  a  reasonable  time  and  the  bank  fail  be- 

1^"  tween  the  deliveiy  of  the  cheque  and  such  presentment, 
•♦  the  drawer  or  endorser  will  m  discharged  to  the  extent 
"  of  the  loss  he  suffers  thereb^."  See  Morse  on  banking 
p.  328  to  381,  Smith's  Mercantile  Law,  p.  300.  Gilman 
was  much  iess  able  to  prottct  himself  than  the  drawer  or 
endorser  of  a  cheque.  Gilman  has  consequently  neyer 
had  his 'security  released,  his  il6,00i*iW  never  been 
returned  to  him ;  consequently  E.  E.  Gilbert  &;  Sons  owe 
him  tte  balfcnce  of  the  money  they  promised  to  pay  him 
as  a  consideration  for  becoming  their  surety.  :  Look  at  it 
in  what  way  you  will,  even  as  a  deposit  of  a  cheque  or 
receipt  for  money,  theGpvemment  is  responsible  for  the 
loss,  p.  0..  art.  1973  :/ "The  creditor  is  liable  for  the  loss 
"or  deterioration  of /the  thing  pledged  according  to  the 
^»  rules  established  ii  the  title  of  obligations:' 

In  this  view  of  *he  case  it  is  unnecessary  to  discuss 
the  further  qtiestiiin  rwsed  as  to  whether  any  balance 

—    was  due&g  the  tiW  jdnring  which, it  is  ndBHtt^.the 
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surety  lasted^    HoWever,  at  first  sight  and  without  n^uoh 
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ceflection,  it  seems  to  mo  that  the  contract  between  Q^il-       ^^■ 
man  and  Gilbert  &  Sons  resembled  less  a  contract  of  lease,      ""j^*" 
as  contended  for  by  the  respondents,  than  a  contract  of '"••*'*  •*^- 
assurance,   whereof  the  premium  cequired  to  be  paid     ' 
annually  ai)d  in  advance. 

The  following  is  the  judgment  of  the  Oontt:«<wi 

"  The  Court,  etcu^....  j^^-f  ,: 

"  CTtMMkidering  that  the  appellant  has  proved  the  material     ^f 
allegations  of  his  de^laratiop  ;'  /  .  c   ^^ ^ 

"  Considering  that  bjr'a  contract  duly  made  and  entered  ^ 

into  on  the  11th  of  July,  1882,  between  the  now  resflon- 
dents  of  the  firs?  part,  .Her  Majesty  the  Queen  represented     ' 
by  the  MiuistJEuf^  of  Rail  ways  and  Cauils  of  Canadtt,  of  the 
.second  part,  thfe  now  appellant  of  the  third  part,  and  a 
^  ^  pertain  firm  of  Wm.  I)avi|&  Sons,  of  the  fourth « part,  it  ' 

was  among  other'^hings  in  effect  declared  and 'ftcknowl'- 
cdge^  that  the  now  appellant  had  put  up  and  furnished  o 
'  to  the  Receiver  General  a  cash  security  of  $16,000  foi^^the 
performance  of  a  certainxoutract  which,  by  the  consent  of 
the  Government,  had  been  transferred  by  the  said  Wra. 
Davis  8c  Sons  to  the  now  respondents,  which  said  cai^  se- 
curity was  to  relhain  in  th'e  hands  of  the  Government 
until  the  said  contract  should  be  fulfilled ;  "^^^  *  ,:^. 

"  Considering  that  on  the  same  day,  the  11th  of  July» 
1882,  the  respondents,  by  a  letter  of  that  dtfte  written  and     '    y      < 
delivered  to  the  appellant,  agreed  (with'  certain  modifica-*     ,   ' 
lions  as  regards  the  first  year)/ so  long  as  the  appellant's 
said  115,000  security  deposited  with  the  Gpvernment  wjis  '  '  ** 
not  entirely  rele(^ed,  that  they  Would  pay  the  appellant      <  '  ... 
$2,000  onihe  26th  day  iof  June  in  eac,h  year ; 

"  Considering  that  the  respoudentis  paid  the-  appellant 
$2,000  for'each  of  the'  y^ars  1883  and  1884,  but  that  the 
payment  falling  due  the  26th  of  June,  J886,  wis  only  par-        V       ' 
tially  made,  lei^ving  abataai|!&  unpaid  thereqn|B  11,166.6*7         ^ '  1 
for  which  the  present  actioii  is  brought ;        i^ 

"  Considering  that  the  resiM)ndents,  by  their  defence^ 
claim  that  said  yearly  payn|pnts  were  divisible  and  be- 
came  payable  only  jw-o  rata  and  dedie  in  diem  while  Iho     ■>       ===== 


said  security  remained  unreleased  in  the  hands  of  the 
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Goverament ;  that  they  had  paid  the  appellant  1888.88, 
being  sufficient  for  that  part  of  the  year  1886  for  which 
the  said  security  had  been  unreleased,  and  they  contended 
that  for  the  remainder  of  the  said  year  and  thereafter  the  ' 
said  security  was  released,  because  that  on  the  20th  Of 
November,  1886,  they  tendered  to  the  appella^t  the  deposit 
receipt  of  the  Exchange  Bank  m  favor  of  the  Receiver 
General,  payabl6  by  endorsemenf  to  his  order,  for  #15,000 
which  they  claim  was  the  cash  security,  put  up  and  fur- 
nished  by  the  appellant,  and  consequently  pretended  that 
Ihe  security  of  the  appellant  was^  entirely  released,  and 
that  their  obligation  to  make  any  further  payments  under 
their  said  agreement  with'  the  appellant  made  by  said 
letter  of  the  11th  of  July,  1882,  had  ceased,  and  that  they 
were  discharged  from  Wny  further  liability  under  said 

agreement;  !  f,  ^    v 

"  Oonsicfering  that  said  deposit  receipt  purported  to  be 
for  |15,b6o  deposited  by  the  Receiver  General,  and  |hat 
sum  Viras  placed  to  his  credit  in  the  said  Exchange  Bank, 
and  remained  at  his  credit  and  under  his  control  and  at 
the  risk  of  the  Governiment  from  the  time  of  its  deposit  in 
pursuance  of  said  contract  until  the  failure  of  the  said 
•Ban^jiinUie  15th  September,  1888,  as  al^o  thereafter; 
i  "  Gonsiderini?  that  said  tender  of  said  deposit  receipt  to 
th^  appellant  of  the  said  20th  of  November.  1885.  was.of 
UA  l^vail  vVhatever  to  release  the  oash  security  so  put  up 
and  futnishtj^  by  the  appellant  to  the  Receiver  General 
for  the  fulfilment  of  said  contract ;  * «      - 

"  Oonsidiring  that  the  loss  of  the  said  sum  of  115.000 
by  the  failie  of  the  said  Exchange  Bank,  is  a  loss  to  be 
borne  by  thi  Government,  ind  not  by  the  appellant,  who 
is  entitle*  to\the  return  of  his  |15,000  in  cash  on  the  said 
contrAct  bemW  fulfiUed  and  his  said  security  not  being 
restored'  to  hW  nor  released,  he  is  ehtiiled  to  recover 
from  the  resiimdents  jointly  and  severally  and  as  co- 
partners, the  sWid  balance  of  ll.iee.e?,  with  interest,  as 
demanded  by  iis  declaration  in  this  cause; 


"  Oonsid^^ittg  that  thwni  is  wror  in  th»^udgaiwit^4wn= 
dered  in  this  cOT^se  by  the  Superior  Court  at  Montreal,  on 
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er,  1885,  was.of 
lurity  so  put  up 
jceiver  General 

sum  of  115,000 
k,  is  a  loss  to  be 
'appellant,  who 
cash  on  the  said 
surity  not  being 
itled  to  recover 
dly  and  as  co- 
with  interest,  as 
Be;  : 


3ndgm«irt=iti»== 
at  Montreal,  on 


.OQURT  OF  QX7EBN'B  BENCH^ 


421 


the  80lh  of  April,  1886,  the  Court  of  Our  Lady  the  QuWtt    ^  "»? 
now  here  doth  reverse,  annql  and  set  aside  the  said  judg-     <*"J« 
ment,  and  proceeding  to  render  the  judgment  wjiich  the 
said  Superioi^urt  ought  to  have  rendered ,'4oth  overrule       0 
and  dismiss  the  pleas  of  the  respondents,  and  doth  a4)tLdge, 
and  condemn  the  respondents  jointly  and  ieverally  as  co- 
partners to  pay  and  satisfy  to  the  said  appellant  the  sum 
of  11,166.67  with  interest  thereon  from  the  26th  of  June, 
1886,  and  costs  as  well  of  the. said  Superior  Court  as  of  <^-^'. 
this  Court,  said  costs  to  be  taxed  as  in  a  cause  of  the  se-      • 
cond  class.     (The  Honorable  Justices  Baby  and  Ohproh 

dissenting)."  <,     , 

■        '      •  Judgment  reversed". 

/.  N.  Oreenshield$,  attorney  for  appellant. 
'      Archibald,  McCormkk  Sf  Duclos,  attorneys  for  respondents. 

'■  (J-K.)     ,  ■-■■■■,  ".■ii     ;•■:.■*•'■■■'■'■■.■.,:-■:  .■■':v,' 
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^  V  Jun^22, 1871 

Coram  Dobion,  Ch.  J.,   Monk,  Rimsay.^anbobn, 
.   Tessieb,  JJ. 

» ,   ALEXANDER  M.  FOSTER, 

{Defvndantin  Court  below),        . 
APt>SLLANT ; 

■      .■  '  ■'.■      .,/'.    .,    ;    AND    ■.',.'.    ■    *.>■   ■>•;■,    ;j-,.-    ^^ 

\.   :';:■:'     ■  V:-;  :;'■■  JAMES  BAYUS,  -  -/v ■f/'n-  .:::';V 
*    7  ;  (PlaiiUig' in  pouft  beha^y^ 

:-/  .  '•' '■     '    AND    .■■■■"  \-- :>'':.;  ^::i;,iv-'" 
ANTHONY  McKEAND,  ^      ; 

*       ;7    (MervenoMt  id  Court  bdow),'      • 

■  '>  ."  'V'.:,"':-'  -7--;-'  '^  ■:'.'  •■'  .■•^  ■  ;vRe8Pondbnts. 

Intolveney^Estate  reconveyed  to  InsqtveiU-^Bejgistered  Jvdg- 

'       fneiU-^Actim  to  set  aside  hypothec.  \a 

Hmj)  :-'n>»t  a  debtor  agatnat  whose  property  >  jadgmpnt  jw  been 
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i^ierad.  ifi2rwBo-i!tef«rs«ar  raaiter  au  MBignmen**  aiid 
obtaiiu  back^is  estate  by  a  oompositioo  with  his  credrtoi8,,U» 
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wiilth  h«  uinlerUkwi  to  iMiy  the  hypotbeca  on  hli1>rop«Tty  In 
full,  cunnot  ,li«v«  tho  hypothw  »o  iu«»i«lerttd  fct  Mlde,  at  liiH 
own  Mult,  on  thfi  KTonnd  thut  H  !•  •  frmiul  on  hl«  <ylltoifc 

The  respondent,  Bayjis,  brought  an  action  against  th« 
ippellant  to  have  it  declared,  by  the  judgment  to  be 
rendered,  that,  for  the  causes  set  up  in  his  doolaration, 
the  defendant  okainod  no  ifatid  hypothique  by  the  regis- 
tration of  two  Judgments  of  Foster  v  ^y/<«.  aft®'  the 
eUconpure  and  insolvency  of  Bjylis,  and  io  haTe  it 
declared  that  Foster  "was  bound  by  the  terms  of  the  dtM?d 
of  composition  as. an  ordinary  creditor;  and  praying  that 
the  registrations  be  radiated,  and  the  land  declared  free. 
The  judgment  appeafrfd  from  ^granted  the  couclnsious  of 
the  action. 
Abbott,  Taii,  Wothers/iooA  Sf  Abbott  for  the  appellant  4— 

The  main  question  which  arose  in  the  Court  below 
may  be  thus  shortly  stated :  -     , 

Can  a  debtor,  against  whose  property  a  judgment  has 
been  registered,  and  who  afterwards  makes  an  assignment 
and  obtains  back  his  estate  by  a  composition  with  his 
creditors,  in  which  he  undertakes  to  pay  the  hypothecs 
on  his  property  in  full,  cause  the  hypothec  created  by  such 
judgment  and  its  registration  to  be  set  aside,  at  hiA  own 
suit,  on  the  ground  that  it  is  afradd  against  his  creditort  ? 

The  appellant  contends  that  such  an  action  can  only  be 
instituted  in  the  interest  of  a  creditor  or  creditors,  and 
that  the  debtor  himself  cannot  pretend  to  any  right  of 

the  kind.  ■ 
7  The  appellant  farther  contends  that  in  this  cas*  the 
foregoing  question  is  made  more  favorable  to  him  by  ttie 
fact,  that  the  calculations  upon  which  the  debtor  effacted 
his,  composition  with  hts  creditors,  contemplated  thepay- 
menj  in  full  of  the  hypothec  which  he  now  seeks  to 
have  radiated. 


The  intervening  party  comes  into  the  cause  as  th^^ 
holder  of  a  portion,  of  the  estate  of  the  debtor  under  a 
transfer  to  him,  as  collateral  security,  to  guarantee  him 
as  the  surety  for  the  payment  of  this  compos- 


■Against  loijb 


itlon ;  and,  therefore,  as  the  appellant  conte^dsj^  stands  in 
precisely  the  same  position  as  the  debtor  himself. 
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''  The  jadgment  of  the  Ooart  below,  however,  doen  not 
decide  the  foregoihg  question  in  favor  of  the  respondents. 
It  gave  them  gain  de  anue.  upon  -a  different  ground : 
.namely,  (hat  inasmuch  ai(  Baylis,  the  debtor,  had  received  " 
a  reconveyance  from  the  intervening  party  of  his  estate, 
he  held  it  with  the  i^me  rights  as  creditors  would  have 
had  if  no  settlement  had  been  made  ;  and  as  they  could 
have  claimed  the  radiation  of  the  appellant's  hypothec, 
he  had  derived  from  them  the  right  to  do  so,  And  judg>^ 
ment  was  rendered  al80  in  favx)r  of  McKeand,  the  inter- 
vening  party,  for  no  other  reason  that  appears,  except  that 
it  is  stated  that  he  is  interested  in  the  matter.  »    " 

The  appellant  conteads  that  these  judgments  are  based 
upon  an  erton»ous  view  of  the  facts  of  the  case.  No 
reconveyancve  had  been  made  to  Bay  lis  of  the  immoveable 
upon  which  the  appellant's  hypothec  attached ;  and  the 
reconveyance,  if  madej  would  only  have  replaced  him  iar 
the  position  he  held  before  the  composition  was  effected, 
and  would  not  have  given  him  any  rights  which  the 
creditors  had,  apart  from  those  they  derive;!^  from  him. 
And  the  other  respondent  only  held  temporarily  the 
rights  which  Baylis  had  obtained  under  thercomposition. 

The  appellants'  counsel  cited  Bioche,  Faillitc  No.  828.  . 

The  respondent's  counsel  cited  8  Bedarride.ff'aillite,  p. 
64  :  Dalloz,  Jiirii.  da  Eo^l86^,  part  2,  p.  116/ 

Sanborn,  ^  ((Mi«.) ;—  J 

The  queflltion  involved  in  this  appeal  is  o: 
able  inj^rcat,  and  of  a  novel  character, 
insolves 


of  consider* 


IfTT. 
ViMUr 
Barlli. 


\ 


*  / 


It  15,  whether  an/ 
can;  after  having  got  possession  of  his  estate^ 
and^f^deed  of  composition,  urge  against  a  mortgage 
creditor,  that  l^is  mortgage  being  a  registered  judgment 
obtained  when  he  was  notoriously  insolvent,  is  ineffect*  ^ 
ive  as  a  hypothec ;  and  that,  as  respects  him  (the  insoJ-_ 
vent),  the  mortgage  creditor  is    bound  to  accept  the 
percentage  fixed  by  the  composition  as.  a  ohirographary 
creditor.  "':■        '  ;  • 

It  is  provecL  thift  in  the  spring  and  snminflT  of  1874. 
the  respondent,  Baylis,  was  notoriously  insolvent,  haying 
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become  io  by  Urgo  llabnillen  In  <!onn«ction  with  oeftrdn 
Tftilwuyii.  On  June  19th,  and  August  9th,  1H74,  proofed- 
ings  wore  taken  ta  foreo  him  into  ioRolvtmcy;  and  he 
i|iadi<  an  aiaignment  in  August.  1H74.  On  the  80th  April, 
|Jt4,  appellant  obt|in<^  a  judgment  againat   Baylia  for 

^|fl,600,  which  wan  rMHt.hMl  on  tho  4th  May.  1874  ,   and 
another  on  the  27th  June.  1874,  which  was  registered  on 
the  Ist  July,  V874.     After  the  eiamination  of  his  estate 
by  his  creditors,   Baylis.  on   the  llth  December,   1874. 
Obtained  the  reci»iliite  number  of  his  creditors  to  a  deed 
of  compolllion  for  20  cents  on  the  dollar.     Baylis  having 
eomplied  with  the  terms  of  his  agreement  of  compoMiticm, 
a  deed  was  executt^d,  transferring  his  estate  to  Anthony 
McKeand,  the  other  respondent,  ^ho  became  security  for 
the  payment  of  the  comftosition  notes.    Oft  4th  January, 
1876,  McKeand  trimsferred  the  moveables  of  the  estate  to 
B&ylis,  retaining  in  his  hands  the  real  estate  to  secure  the 
payment  of  the  composition  notes,  till   ho  was  released 
from  liability.    The  deed  of  composition  was  confirmed 
by  the  Superior  Court,  Slst  December,  1874.    On  the  80th 
April,   1875,  Baylis  and  McKeand,  by  a  protest,  notified^ 
appellant  of  the  composition,  and  called  upon  him  to 
discharge  the  apparent  mortgages  created  by  his  judg* 
ments,  as  having   been    obtained  and   registered  "after 
Baylis'  insolvency  was  notorious.  This  not  being  acceded 
to,  Baylis  brought  the  present  action,  setting  forth  the 
facts,  and  claiming  that,  as  possessing   all  the  rights  of 
the  creditdrs,  he  had  a  right  to   the  radiation  of  these 
hypotheci,  and  qpncluding  that  appellant  be  condemned 

'   to  discharge  the  hypothecs ;  and  in  default  thereof,  that 

/the  lands  affected  be  declared  free  from  theie  charges. 

i      After  issue  had  been  joined    and  evidence  adduce?^ 
between  Baylis  and  appellant,  to  wit,  on  the  27th  Nov- 
ember, 1876,  McKeand  intervened,  and  asked,  as  a  party 
interested,  substantially  the  same  as  Baylis  demanded. 
^W«videnGe^4»  aufliciently  concluriye  that  when  the 


appellant  obtained  and  caused  his  judgments  to  be  regis- 
tered, Baylis  was  generally  known  to  be  m  diconfiture ;  and 


"ffiat  lit  WM  Known  by  apj^Ullli,  wUueuteitaiued  tho-id««r 


/ 
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of  Mlling  hft  notM  npon  wMck  Tils  jadfjlnonts  were 
buisd,  about  thi^  datei  whon  they  matnr«<l,  Tor  60  c«n^ 
on  thM  dollar  of  the  ainountH  r«plNMl^iit«d  by  thnni. 

Th«  quoation  is  reaolVtul  to  a  inoro  qu^Mtion  of  law. 
A(M;ording  to  our  law,  from  IJaylia'  knoWo  inaolvency 
when  the  judgmimta  wern  obtainod  and  registered,  th« 
appellant,  as  re"pe<its  the  creditors  oould  not  have  8«<;ur«d 
any  hypothiu;.  and  would  have  IxHin  compelled  to  rank 


Does  the  re< 
;Keand  give 
'Would  have 
his  gronnd  7 
£er  right  ibaa 


as  an  ordinary  creditor  on  ^aylis'j 
oonveyaooe  of  the  esiate  to  Ba} 
these  parties  the  same  rights  as  tl 
had?    Or  is  Raylis  ontopped  JronN 
If  so,  haa  Mu^mud  any  ditimtti^ 
Baylis? 

When  Baylis  made  his  assignment  Qnder  thelnsolvent 
Act  of  1860,  his  estate  went  entirely  out  of  his  handsi 
Thereafter  he  had  no  control  of  it,  and  could  ^#  nothing 
to  improve  his  conditio/i.  When  the  deed  oil  composition 
was  made  under  that  law,  the  creditors  conveyed  to  him, 
or  McKeand  in  his  interest,  his  estate  under  a  new  law. 
There  was  novation.  He  did  not  hold  his  estate  as  before, 
but  he  held  it  by  virtue  of  a  purchase  from  the  creditors, 
with  their  rights.  The  composition  did  not  in  all  cases 
terminate  proceedings  under  the  assignment.  Under 
Sect.  96  of  the  Insolvent  Act  of  1869,  if  the  composit 
is  conditional,  and  the  condition  is  ij^ot  complied  with| 
assignee  may  resume  the  estate. 

It  is  said  that  Baylis  represented  to  the  creditors  that 
appellant's  claim  was  hypothecary,  a.rtA  they  were  induced 
thus  to  release  him  for  a  leaser  percentage  than  they 
would  otherwise  have  done.  AH  t|iat  he  states  is  in  a 
schedule.  No.  27  of  the  record :  "  A.  M.  Foster  hofds 
"judgment  registered  against  real  estate,  and  a.  large 
'*  amount  of  collaterals  fr^  W.  R.  Hibbard  &  Co."  Thh 
merely  states  a  fact ;  and  the  portion  relating  to  the  collat- 
erals from  W.  E.  Hibbard  &  Co.  would  tend  to  inform  the 
creditors  that  these  judgments  might  b©<iii  part  or  in 
whole  paid  by  othfer  parties,  and  Baylis*  estate  so  far 
-r^ieyedirom  them.    Although  jito  WM  the  siguer  uf  thi> 
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notes,  they  were  for  the  accommodation  of  A.  L.  Oatlin  & 
Co.,  who,  if  solvjent,  would  be  the  parties  to  pay  them, 
t'hat  the  assignee  was  not  led  into  error  by  tt^s  statement 
is  apparent  from  his  testimony.    "  He  afterwards  (that  is, 
"  Bay  lis  and  himself),  prepared   another  statement   of 
"accounts,    for    the    purpose  of  submitting    it  to  the 
'"creditors  in  connection  with  his  offer  of  a  composition 
"at  the  rate  of  20  cents  on  the  dollar.   This  statement  was 
"  made  up  by  the  insolvent  and  myself;  and  I  consider  it 
"substantially  the  same  as  plaintiff's  exhibit  A."    And  ' 
in  thi^  statement,  to  the  item  of  Foster's  claim  is  append- 
ed :  "  He  (Foster)  holds  for  the  debt  securities  sufficient 
"to  cover 'it.".    This    representation    to    the    creditors, 
instead  of  leading  them  to  suppose  that  his  judgment 
would,  as  a  hypothecary  claim,  reduce  the  assets  of  the 
estate  to  their  full  amount,  would  tend  to  make  theftn 
believe 'that  they  would  be  fully   paid  by  securitidSs 
furnished  by  parties  for  whom  the  debt  Was  incurred,  and 
the  estate  relieved  from  it  altogether.    Whlether  thato,be 
so  or  not,  it  dqes  not  materially  affect  the  legal  qtiesti^. 
If  Baylis  deceived  the  creditors,  it  is  between  him  and 
them.    He^as  acqt^ired  their  rights  as  I  understand  it. 
We  ean  haVe  no  positive  precedents  to  guide  us.    Such 
a  case  could  not  pccur  under  English/law,  where  we 
naturally  look  for  precedents  in  bankruptcy   mittters. 
There  are  analogous  cases  occurring  in  France ;  and  the 
one  of  Murat  v.  Leblanc,  cited  from  "  Juris,  du  Royaume," 
of  the  year  1855,  parF2,  p.  118;  is  exactly  in  point ;  and 
the  authors,  so  far  as  I  can  gather  from  them,  gener^ly 
treat  the  concordat  els  a  novation.  Bioche, "  Diet.  Prqi,  Civ." 
Faillite,  No.  875,  speaking  of  the  concordat,  sayi*^  "  Le 
"  failli  est  replace  k  la  tdte  de  ses  affaires,  il  a  continue  la 
"  gestion"commenc6e  par  les  syndics." 

Pardessns  says:  "Le  concordat  est  dans  Tint^rM  de  la 
masses"  and  he  describes  the  difference  between  unioii^ 
and  i^Hcoydal,  showing  that  under  one  the  llsolvent  i^ 
liable  for  everything ;  under  the  other,  for  only  wMt«.  is 
oontaiaed  in  the  concordat.    This  ia  on  tb»  >pyiadpl»iht 
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the  latter  is  a  new  title,  and  a  different  one  i  and  i|'  ho 
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gets  his  title  from  the  creditors,  and  they  transfer  all 
their  rights,  it  follows  that  he  can  be  subrogated  in  their 
right  to  urge  nullity  of  hypothec,  because  registration  is 
after  known  insolvency.  ^Esttaalt  saycfthat  hypothecary 
creditors  who  do  not  hqld'rtmff  utile  in  the  distribution 
of  immoveables  are  considered  only  chirographary  cred- 
itors, and  in  this  q^ualitytliave  to  ii4%jt  to  the  concordat 
and  its  effects.  «  "'     *  !"' 

Ithinkfthe  demand  Wf  11  founded^akd  the  judgment 
maintaining  it,  in  favor  of  plaintiff  and  McKeand,  should 
be  confirmed. 

MoKK,  J.:— '  ^-.V  :■'.<•'.  ■  '''':/■ 

I  also  dissent,  but  with  a  good  deal  of  hesitation.    I  go 
upon  the  ground  that  Baylis  was^  notoriously  insolvent  at, 
the  time  Foster  obtained  the  judgments,  and  Foster  knew 
that  he  was  insolvent.    Still,  I  am  forced  to  admit  that, 
it  is  hatd  that  Baylis,  after  getting  his  estate  back,  should 
be  permiMed  to  allege  his  pwn  fault,  or  his  own  fraud. 

Eamsay,  J.:—  »\ 

Before  entering  on  the  merits  of  the  case,  it  is  import 
taut  to  observe  that  the  rights  of  Baylis  and  McKeand 
are  identical.  It  is*  impossible  that  McKeand  can  have 
any  greater  rights  than  Baylis,  for  he  is  only  his  repre- 
sentative, clothed  with  his  rights  ite  a  security  for  thei 
guarantee  he  has  given.  *'   . 

The  question  really  is,  whether  Baylis  Jsi^topped  from 
questioning  the  nullity  of  the ,  hypothecs  .obtained  by 
Foster;  or,  as  the  appellant  very  clearly  puts  it,  in  his 
factum,  whether  "such  an  action  (as  this/ can-<»hly  be' 
"instituted  in  the  interest pf  a  creditor  or  creditors  ;  and 
"  that  the  debtor  himself  cannot  pretend  to  any  right  of 
"the kind."  .         ,      >      v  . 

;  There  has  been  some  difficulty  as  to  tha  effisct  pf  the 
concorthit  in  the  French  courts  ;  but  it  seems  to  me  that 
the  insolvent's  rights  are  determined  by  the  ^ed  re-con* 
veyinghis  estate,  unless  he  can  show  itol,  fraud,  violence 
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gation.  He  could  have  opposed  Ihe  eristence  of  the  debt 
if  it  were  tii^jnst  ;  but  he  returned  it"  himself  as  a  mort- 
gage debt ;  the  assignee  agreed  to  it,  and  so  did  the  cred- 
itors;  and  now,  as  representing  the  creditors,  he  turns 
round  and  urges  a  nullity,  which  was  none  in  his  mouth. 
-  It  is  possible  foster  geti?  an  advantage,  but  the  cred- 
itors d®  not  complain  of  it,  and  their  cessionmire  cannot 
Jeldim  what  they  have  ^rmaJly  abandoned; 

I  think  the  judgment  should  be  reversed  with  costs  on 
both  appeals.  '   ^         '^  .     '' 

'.    Tessier,  iJ.j'HJoncurred. 

DoRiON,  Gh  J,  r«td  the  judgment  of  :tbe  Court,  which 
expressed  suffiqjently  the  view  whibh  hd  took  of  the  case. 
^  The  judgment  is  as  follows  ^^—  ..'(''\-0l--^.-':^.[^^r: 

■  .  "The Court,  etc...  ; ',' ',  ■  ■■;'"''■■■■:  ■':•''  ■•'■■"  "'■"'■^  ''.  ■ 
^  "Considering  that  the  two  judgments ^f  the  0Otl^<»f_v 
Aprif,  l^t4,  and  the  2'7th  of  June,  1874,  meiitii)iied  ill  the 
decla^ati^  in  this  cause;  were  respectively  d^gfe^regis- 
tered  on- the  4th  of  May,  1874,  and  created  good'^W  valid 
hi^potheques  on  the  real  estate  X>f  the  respondent,  James 
.  Baylis,  described  in  the  notice  registered  witt  the  said 
judgments;  ■ 

■  "And  considering  that  these  hypothiques  could  only  be 
impugned  by  th^reditors  6f  the  said  James  Baylis^ OH 
the  ground  of  their  having  been  acquired  at  a  time  when 
:  tlie  said  James  Baylis  was  notoriously  insolvent,  oi^  that 
-the  appellmt  ^jkware  of  such  insolvency,  land  could 
not  b^  impugned  by  the  said  James  Baylis  personally  W 

"And  considering  that  the' assignnaent  by  the  said 
James  Baylis  under  tbe  Insolvent  Act  q,{  1869  has  in  no 
way  affected  the  validity  of  said  hypotMquei  ;  '* ;  ^  ' 
"And  considering  that  no  probeedii^gs  were  adapted 
by  any  of  the  creditors  of  the  said  James  Baylis,  jior  by 
the  assignee  to  his  estatelto  amend  or  set  aside  the  said 

"  And  considering  tha^  in  and  by  the  statement  Bled  by 
tbe  said^  James  Baylis  under  the  provisions  of  the  Insol- 
veni  A6t.~grBi:eBtloged^  the  said  clai#»f  iho  aald  appaW 
t  lant  as  being  secured  by  registered  judgment  against  real 
estate  ; .  -  ■  ■    .■ 
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"  And  considering  tliat  the  recoiiveyance  of  the  whole 
estate  of  the  said  J'ames  Baylis  to  ^the  said  Anthony 
McKeand,  one  of  the  respondents,  as  security  for  the 
endorsements  therein  mentioned,  was  for  the  actaal  hen*  - 
eEt  of  the  said  James  Baylis  ;  aUd  was  made,  as  regards 
the  real  estate,  subject  to  the  pay  mint  by  the  said  Anthony 
l!/[cKeand  of  all  ihcnmbrances,  h^pi^th^ques  taxd  privileges 
existing  thereon  at  the  date  of  the  iiaid  reconveyance, 
and  consequently  subject  to  the  said  tWCAJ^iw^/i^^x  ill 
favor  of  the  s^d  appellant ;        -       '  ;  ji>       . 

"And  coniidgring  that' the  said  reconveyance  did  not 
confer  on  the  ^aid  respondents  any  .right  to  deniand-the 
rescission  of  the  said  hypothiqu^,  iior  any  action  resdndante 
or  rescisoire,  nor  to  the  said  .Tam|&  Baylis  individually  any 
more  rights  with  regard  to  the  ^^  &i/pothiqueso  ih&n  he 
had^fore  he  made  an  assignment  of  Ms  estate  under  the 
ln8ol^tAct,of  1869;  v  l 

"And  considering  that  there  is, error  ip  the  judgment 
rendered  fey  the  Superior  Court  at  MdHtreal-  on  the  17th 

:  of  June,  li?6  ;  '     '  '^-/.iX-,,-  :     ^  :' ■-•■■  ■■^-  '^ '     - 

"This  Court,  doth  cancel  ^idannml  the  said  judgment 
of  the  17th  of  June,  1876,  and  proceeding  ^o  render  the 
judgment 'which  the  said  Super^r  Court_^  should  have  ' 
.rendered,  doth' dismiss  the  action  of.  th£Lj|aid   James 
Baylis  ;  and  ^oth  condemn  the  satd  i'ames  Bay^||to  pay  ^ 
to  the  appelljimt  the  costV incurred  on  the  said  action  in 
the  Court  bielow  ^s  on  the  present  appefii. 
"  And  this  Court  doth  'Yurthef  dismiss  the  petiti^  in 
'intervention  tiled  in  this  cause  by  the  s^id  Anthony 
McKeand,  one  of  the  respondents  ;  and  doth  coni^mn  ( 
the  said  Anthony  McKeand  to  pay  to  the  appellant  the 
costs  on  his  jaid  petition  in  inte;i^ention,  as  well  iii  the 
Gotirt  below  as  on  the  present  appeal."    ,  '\ 

Judgment  reversed  ;  Monk  and  Sanborn,  JJ.j  disi. 
Abbott,  TuU,  Wotherspoon  ^  Abbptt,  'Attcrneys  ^M>r  ap- 
pellftnt-  .   ,  ■■•,.•...,..-.;;      ^   '\.:- ■'-'/.'  :''-^':'  ■' 
■'■■iJA.  Sc  W.  Robertson,  Attorneys  for  respondei^ts  Baylis. 
ftTifl  MnKfinnfJ  ,      '' 
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Septe»l«r  It,  1887. 


Cbrow  Dobion.Oh.  J.,  Tessibr,  Cross,  BS^by,  Church,  JJ. 

J&HMES  ^ODALL;         "  '       ' 
',  {Defendant  in  Court  below),  7 

•     ,     '   '   .   •  kpmJAjAJHX',. 

■■-     '  ■  ■     \'  ■  ■'  ■   AND   ■  .■'  "       '"■     ■>.>^:» : 


THE,  EXCHANGE  BANK  OF  CANADA,   T^ 

V    '  .    "  ^    {Blaint^ini^ourtmow), 

. ,      -  "^    Respondent. 

'•■■'■'  '■^      '  " 

Bill  Iff  excKange — laahUity  of  acceptor— Imputatidn  of 


'••'^;' 


^•'— Ttf-"^^*^r- 


J.,  a  customer  of  th^  Exchange  Bank,  reapdndent,  discounted  with  that 
Bank  appeltan^s  acceptance.  When  it  fell  due  appellant  failed  to 
p^  it,  and  the^Bank  charged  it  to  J/a  account,  who  at  the  time  owed 
the  Bank  a  small  balance,  which  balance-  was  augmented  by  sub- 

»s^uent  transactions,  wherein  nevertheless  if  the  credits  were  im- 
puted to  the  earliest  indebtedness,  the  balance  due  when  the  accept- 
ance matuied  would  be  more  than  covered.  The  Bank  retained  pos- 
abssion  cf  the  acceptance  and  brought  this  ouit  against  appellant,  the  ' 
'  acceptori  to  tbcover  its  amount  Appellant  pleaded  payment  and 
compensittion.  « 

Help  :— That  the  Bank  was  entitled  to  recoverfrQ|]i«ppellraitthe-a]|^nt>- 
of  his  acceptance,  and  that  appellant- wSsnot  discharged  by  the  ct 
dits  in  Uie  Bank's  account  with  J.  ■ 

V  ■  ■■■'■.,.;-■■'      ;    .    -  ■ 

The  appeal  was  from  the  following  judgment  of  the 
Superior  Court,  MontreaffLoRANaER,  J.),  Qct.  2,  1885  :— 
.     "  La  Cour,  etc  .....  "^  -^  - 

"  Attendu  que  li  demanderesse  i^clame  uiie  somite  de 
|1,625  courant,  balance  due  sur  nne  traite  tir^e  par  nn 
nomm§  William  Johnson  sur  le  d6fendenr,  le  20  fdvrier 
1888,etaccept§e  par  le  d,it  4<^endeur,  laquelle  tfaite  aurait 
6t6  8ub8€b[nemmeiit  tran8pdrl)§e  i  la  demanderesse  par  le 
dit  Johnson ;  '  ' 

"'Attendu  que  le  d^endeur  a  plaid6  paiement  de  la 
dite  traite  par  le  dit  Johnson ; 


M3onsid§ruit  qtiimstlll^  dd  I'dUqMCe  qnd  le  (Ut  Wil^ 
liam  Johnson  6tait.  endett^ enver^  lademancfere'sse  pofur 


ij'»i 


■#■" 


"v««/ 


/  ♦ 


■  It,  188f 
Chuboh,  JJ. 

below), 
PPELliAUT ;. 

below), 

SSPONDENT. 

mtation  of  , 


unted  with  that 
tpella^t  failed  to 
at  the  time  owed 
rmeated  by  sub- 
iredita  wete  int- 
when  the  accept- 
.nV  retained  pos- 
iBt  appellant,  the 
td  payment  and 


^ment  of  the 
ct.  2,  1885 :— 

iiie  somite  de 
)  tir6e  par  un 
',  le  20  ffivrier 
e  tf aite  aurait 
deresse  par  le 

dement  de  la 


[a6te<at  Wil 
ictere'sse  poor 


e6URT<Xr  QUEEN'S  BENCH.         «^t 

de«  montaiits  coiMidSrableg  ;  qu'il  a  jTay^  diflfiSrentes.som-       ^' 
mes  d'argent  h  la  dite  demanderesse,  mails  quetoutes  ceei     ««»^» 
sommes  ont  6t6  f>ort4es  k  son  avoi^surson  qompte  g6n6ftd '*''''■•  **"* 
sana  imputatfoft  particuli6re  sur'  la  traite  r6clam6e  par  la  '     H^ 
,  demanderiessd;  ■'  yV    ^v         ' 

**0on8id6rant  qn'il  est  Mabli  que  lea  pr6tendns  paie- 
inents  faits  par  le  difendeur  consistant  en  deux  traites 
tirfies  par  le  nommd  Johnson  sur  Irf'dit  d^fendear  pour  la     'M 
somme  de  $660  ohatnne,  lesquelles  traites  n'ont  pas  6t6     ~ 
accepttes  p|r  le  d6fendeur  et  n'ont  jamais  6t6  payees  h  la 
demanderewe  par  ledit  Johnson  ; 

"  Gop^id4rant  que  en  sud  des  85  pottr  cent  qaiB  la  de-     . 
manderesse  reqonnaijt  avoir  re^u  sur  le,  montant  total  de 
la  traite  xeclami§e,  la  dit^  demanderesse  a  Iftfuune  somme 
de  |125,'  oe  qui  x6<jlnimit  sa  cr6ance  k  la  somnie  de  |1,500  ;     ■ 

''Goniid^rant  4fie  la  demanderesse  a  suffisamment 
prouv6  les  all6gu6s  deTsa  i[(§ciaration  pour  obtenir  un 
^  jugement  pour  ce  montsmi ; 
•  "  Oondamne  le  d^fendenr  k  pgiyer  k  la  demanderesse  la 
dite  somme  de  $1,500  couraAt,  avec  int^rdt  sur  icelle' 
somme  k  i:ompter  du  "Ade  juin  1884,  jour  d'assignatipn,  et 
les  ^dpens  di8traits,.e(c."  ,  ^*,, 

March  16, 1887.1  V        '  '  • 

W.  W.  Robertson,  Q.  C,  for  the  appellant. 

J|f.  Hutchinson,  for  the-  respondent.         ,  x 

Sept.lVl887.J  V'       V     •    \'Sfe,    .        ^        ..^      : 
Ohubch,  J.  Wmj.):— '  -  A 

By  a  Judgment  in  the  Court  below,  the  appellant  was   >v 
eohden^ned  to  pay^o th§  respondent  the  S^of  $1,50$, 
with  interest  froto  the  tth  of  June.  1884.       .  ^  .    ' 

After  the  judgment  was  po»noiinced  a  ns^roxt/' waft' filed' 
by  the  respondent,  declaring  that  it  reduced  its*  claim  to 
the' sum  of  |1,291,  with  interejst  from  the  maturit/of  the;, 
draft  sued  upon  in  this  cans^^  and  costs  of  suit.  *    ^ ' 

0  The  ahion  in  the'Gdurt  belo^  wa^institu,tpdtm  a.draft' 
made  by  one  William  Johnson,  dated;a(  Montreal  the  20th 
of  Febrnary.   1RR8?  and  addressed  to  the  appaTlant.  ^f 
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^      UM  io  pay  to  j||n8onl|<)rder  four  moiithaafteT 
^  aoK^     theieOf,  atTordX,  in  tft<Provin<^  ol|Ontpo,  $2: 
»»>»'«•  ^'^^Valiift,  receive  ;  the  usjal  alleg«;<ii  aro^^dfe.ii* 


ly  pi«e&ente<j^.  for 
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ij.'    encpio  thcL  endotsatidu^Jis  dr^ 
|^^4oA«d  ovel'to  the  k;8ijjij#ftiit,  '  ,^,,^^ 
acceptaace,  ^ndduly  apcep|#a  by  the* 
'  Ac«e|»ted,%jral^at  |riy  o^,  26  2,' 

t  became  due  aud  p«y 
aecorduq^g  io  its  I^Of 
bm,was  reftised, 

littttmHINiilli^^itll^  ^<^d  unpaid^w 
if oC  the* said'  BUjoai  -of.,  I 
ih  the  Tespoudent  ackn 
b^Jfecfejfv^,  on  account  of,  and.in  part  pay 
V .  .' «aiCte%,  to'iilg  a  balance  of  ^1,625,  tinpftid 

/l^,  With  interest  from  the  23rd  of  Jttne;=a88%nd  for 
,  w¥ijl  eum  r^^ndeflt  deihands  condemnatioi^irainst 

app^tknt.  '    1    ,  ••"''''!>■"-,, 

.'     Tm  ii>peltatot  m^tb  thi»  action  4iy)he^folloMlgg  de- 
I/fence:— That  Ml  clawJct^th&t  the  respopdeiit  cowp^  have 
agsdW  the  appell^itW  thtf"  acceptor  of  ihe  draft  sued ' 
upon,  w?re  prfid  to  tlje  respondent  lon^  before  the  institu- 
tion of  the  ^)reieut  aclioii,  by  the '^said  \^Uiam  .fohnson, 
and  the  amount  of  t^ie  said  acceptancp  was  dn|y  paid  to 
the  said  jespoudent."  Tkat  on,  or  previous  to  ti^  day  on 
which  the  draft  or  acceptance  became  dne,4t  l)Hog  pay- 
able ia  Toronto,  in  Ontario,  the  responclent  |<^^^ed  its^ 
Bgpnt  in  Torontojinot  to  demand  paymerit  of  thift  saiid  draft 
from  appellant,  but  to  return  it  to  respondent  in  Montreal, 
which  was  done,  payment  of  the  *ame  having  been  ar- 
ranged for  between  the  rei^pondent  |ind  tlie  s^ii^feohngon ; 
that  payment  of  the'i^aid  A^aft  wa$  never  dfflyyied  ol 
■  the  respondent  at  Toronto  pn  the  flay  it 
the  place  .whjflly;  was  payable  8fecordi| 
.its  aeceptangflnat  piT  the  return  of  tl 
of  Montreal,  meSame  was  charged  to  tl 
Jiam  Johnson,  and  immedmtely  after  tl 
^imrypii.  ft  large  aniount  was  paid  byl 
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jT,  from  time  to  time,  divers  sums  of  money  were       '*"•    . 
le^  ind  paiid  in  by  Johnson,  and  placed  to  the  credit     ^^" 
Ibhnson  in  his  account  current  with  the  respondent,    «  ••    "  • 
IHpi  .account  of  the  said  draft ;  that  on  the  18th  of  Np<^ 
^r,  1888,  the  only  balance  that  respondent  could  cMta 
iat  'the  said  Johnson,  or  against  the  appellant  lui  the 
|U^ptor  of  the'^aid  dyaft,  then  unpaid,  was  the  sum  of 
106.66  ;  thdt  sitice  the  18th  of  November,  thie  respondent 
collected  and- received  from  Johnson,  and  pjreyious  to 
tke  institution  of  the  present  suit,  on  iaccount  of  the  ^7 

amount  of  the  ssiid  draft,  much  larger  sums  than  the  said 
|taj|ance  of  1106.65,  although  the  amount  so  collected  was 
not  due  to  respondent ;  that  in  fact,  the  respondent  has 
collected  and  received  "from  Johnson,  on  account  of  the 
said  acceptance,  since  the  13th  of  November,  1888,  a  sum 
amounting  to  $1,000  ;  that  the  respondent,  after  the  said 
draft  had  been  charged  to  the  account' of  Johnson,  andf  the 
same  had  been  settled  for  and  arranged,  repieatedly  ac- 
'knowledged  that  it  had  no  right  to  hold  the  said^  draft, 
and  frequently  promised  to  return  the  same,  and  deliver 
the  same  to  Johnson ;  that  notwithstanding  the  said  pro- 
mises'knd  acknowledgments,  the  respondent  neglected  to 
return  the  same,  and  from  various  excuses  neglected,  not- 
withi^tanding  the  said  promise,  to  return  the  said  draft  to  , 

Johnson;  that' by  reas6n  OTthe  premises  alleged, ^any 
rights  that  the  respondent  might  have  to  collect  and  re-  -^ 

ceive  from  appellant  any  sum  of  money,  by  reason  of 
respondent  being  the  holder  of  the  said  draft,  were  paid 
and  extinguished  long  before  the  institution  of  the  present 

action.      ^   ■      '  ■^:7?--^ » ,^    ^mvmJjS^'  "'''■''-■■  - 
Respondent  an^iy^jl^i^rsf  |PP^|^  that  idl 

the  allegations  in'^i^  plea^  whie|Ld6^|^  agree  with  the  ■  ■} '. 

declaration^ aii^« false.    That  long  ipre^i^ons  to.  a,nd.at.tl\g 

time'Baid  draWwas  chargJ^  Up  the  account  Q^ohnspHr^h^"    »:     * 

account  of  Johnson  was  ;^largtjjy  oyerdra^l^iii  to  wit,'*^|jp^fi^^'^ 

mxoxtift  exceeding  said  draft ;  that  all  the'payments  and . 

deposits  made  by  Johnson  to  said  Bauj^  siiice  ^,  l^st    ^ 

mentioned  date,  except  those  made  to  retire  special  oblir   - 

«gaUuuB,  notes  and  dijyfls,  werg  roado  iii  f e4u<#^y ''of 'M>litt  J 
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overdrawn  w  count,  and  none  of  ^ho  payments  or  dapotiiin 
■       jf^       Aa(!e  by  Johnson  to  said  Bank,  Were  on  account  of  said 
K»»wv>  B«Bk.  jy^fj,  except  as  in  the  declatation  set  forth ;  that  it  is  spe- 
cially false  that  said  draft  Was  8<?ttled  and  arranged  by 
Johnson,  and  .the  respondeiit  nev^r  agreed  to  return  said 
draft  to  Johnson  ;  that  the  Vespondent  never  discharged 
the  appellant  on  said  draft,  knd"  the  same  is  still  due  and 
unpaid  by  appellant  to  respbnderft.  \ 
,  ■:/■  -    J—     The  foregoing  stajtement  k  facts  is  take»  from  the  ap-- 
^  pellant's  factum  and  is,  I  find,  full  and  accurate  wherf  ^ 

compared  with  the  pleading  J.  \ 

It  will  be  seen  that  the  first  question  to  be  decided  18 

whetlber  the  draft  in  questioii  has  or  has  not  been  paid  by 

Johnson.  ^-v  " 

It  seems  quite^  clear '  fromUhe  evidence  of  Johapon,  as 

well  as  from  a  refiBr.ence  to  fihe  draft  itself,  and  from  an 

examination  of  4he  appellantlB  account  in  th^ Respondents 

*        books,  that  this  drstfl  was  ^ot  dealt  with  in  the  usual 

manner  as  between  .holder,  c^rawet  and  acceptor  when  it 

matured,  for  there  is  no  evidence  of  its  being  protested,  so 

'  as  to  hold  the  drawer.  There  is  evidence  mad&by  Johnson' 

that  it"  is  unlikely  that'll  was  ever,  presented  to  %e  ac-    ; 

"  ceptor  at  maturity,  although  the  evideijce  on  this'tSilit^ 

not  very  conclusive.    It  is  more  than  lively  it  was  never 

protested,  firstly  because  Johnson  says  he  never  receipted 

any  notice  of  protest,  and,  secondly,  th^e  is  no  protest 

filed  with  the  draft,  nor  any  note  upotf  its  face  or  back, 

that  such  proceeding  had  ever  taken  place.    'It  is  pretty 

certain  that  it  was  returned  to  Montreal  at  its  maturity 

;  and  before  protest  (as  aijfermed  by  Johnson),  becaijiBe  it 

appears  charged  to  Johnson  on  the  28th  June,  ih  the. 

books  of  the  Bank,  and  thete  is  no  evidence  shewn  oV  the 

part.of  the  respondent  t)iat  any  demand  was  made  apon 

?         the  kfeceptor  Goodall  till  the  vn^t  of  summons  iss^  i^ 

May,  J884,  nearly  a  yeir  after  tlte  maturity  of  tbe  drift  fn 

«       question,  a  circumstance,  perhaps,  not  very  importn^t  in 

it8elf,^t  of  importjinceas  corroborative  of  John^n's 

,      statement  that  the /Bank  and  he  had  an  arrangfcmeiit 

\  \   whereby  he  assume^d  the  payment  Of  the  Urufl,  jwd  that 
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ig  protested,  so    - 
idfrby  Johnson'    , 
nt'edto^ac-    < 
m-thisWintw^ 
y  it  was  never  \ 
never  receivied 
I  is  no  protest 
is  face  or  back, 
:e.    'It  is  pretty 
it  its  maturity 
>n),  becat|Dse  it 
\k  June,  i^  the. 
e  shewn  o^  the 
ras  made  lipoQ 
tnons  iss^M  }i% 
r  of  the  draft  fh 
y  importi||p[t  in 
e  of  John|on^8 
n.  arrangiemeiit 
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ho  alone  was  looked  to  for  payment' -Of  course^  all  this  does 

not  alter  the  liability  of  Goo4all  as  Acceptor,  but, it  ^ly 

op«*ns  up  the  question  as  to  whether  Johnson  has  or  has  **"••'■•  ""^• 

not  paid  the  draft,  and  whether  socl^  payment  is  a  dur.  tp 

the  plaiutiflPs  (respondont'ajf  a^^tion. 

PV  convenienj('-e,  I  may  at  once  express  my  opinion  on  . 
the  latter  point  first.     When  Johnsqin^droW  this  draft  on « 
GoodalU  and  Goodall  accfeptedrit,  they  becani**  the  joint  and 

.  several  debtors  of  the  Bank,  should  the  acceptor  not  meet 
i^  draft  at  njaturity,  and  should  the  drawer  .(Johnson) 

,  I'ecoive  due  notice  of  such  default°and  the  usual  protest 
'    be  made.         "     "  >  *      ^  *      '  .    r 

.  *  It  will  at  once  be  admitted  that  dither  the  dtower  or  the 
acceptor  of  a  draft  may  provide  the  funds  for  its  payment, 

:  and  that  the  holder  has  nothing  to  copplain  of  if  his  be- 

'■  neficial  interests  are  liquidated  by  payment  at  maturity, 
whether  such  funds  come  from  one  or  other  of  the  parties 
to  the  instrument.     If  this  cduld.be  done  al  maturity,  ' 
What  prevents  its  being  done  after  jnaaturity,  either  When 
.protest  has  or  h^  not  been  made?  a 

>.  In  this  case  we  find  this  draft  made  the  subject  of  a 
charge  in  the  holder's  books  against  the  drawer,  and  in 
the'^ravrer's  Account  just  after  it  matured  ;  we  have  the 
drawerX  evidence  that  such  entry  or  charge,  was  the  re- 
sult of  a  specific,  agreement  between  him  and  the  holder 
(the  Bank).    J^e  fm^  tl^s  ^aci^unt  made  up  of  debit  and 

.  credit  entries  (ianiied  pn  'fb|;o,upw.ards  of  nine  months 
after  the  mathrity  of  i|^4;^afi.  ^e  have  no  evidence  of 
any  presentation  or  demaim  upon  the  acceptor  during  the 
whole  time,  and  I  think  I  am  justified  in.  cioncluding  that  . 
thi3  draft  became  th^  subject^  of  an  agreement  such  as 
Johnson 'speaks  of  in  his  evidence,  and  that  the  Bank  r# 
.  frained  fjrlqgli  pressing  the  acceptor  for  payment  and  dealt 
With, the'  drawer.  rem||^ngit^' and  I  have  Ho  hesitation 

,  in  concluding  that4i»|hnson  paid  thg  draft,  the  interest 

,  of:^h«^ank  in  it  cea^d,  and  that  its  right  of  action  ceased 

■  withthe  termination  of  its  interest. 

vi^his  bringis  us  to  thp  question  Ivhetheir  Johnson  did. 


m 


*^'  '.1 


486 


/ 


I  find  ou 
Rpond«nt'{|« 
1888,  to  April, 

pttHH-lnxjfk  k«P* 
th»i  dwrft  it  wa«  i! 
I  ttiid  that  IVoque 


;oTh«  oitratit  produced  from  th«  re- 

;h,  and-  which  covw  a.period  from  June, 

84,  m  well  an  froni^  thii^awer  John«oft'» 

ith  tKo  Bank.nhat  aftd^  the  maturity  of 

awer's)  a<!CO,tmt. 
■JoJUton  Attd  fro- 


trgt)^  to  .1^ 
pr«( 


\R»^y 


d<Sbit«i  ont«r\d.  ^I  find  thk*^  tH*«.o  "cnidiUi/wwro 
to  the  sjViftc    iiideWMnosB    shown  i,h  that 
and  I  fintt  that  in  Novem Wr  following  tUo  wnt'T 
arge  of  this  draft  ou  June  I^Sth.  18»8,  tH4»drawiir— 
had  reducedV  hiB  indebt«Mlih»«8  to  the/  Bank  to 
'^fWe:?{r),   I  find  the  imbutationa  of  payment  clearly  made 
'*odt  da  against  this  dkft  by  the  respondent,  ^d  by  the 
law  hadHt  not  been  L,  which  imputes  it  to  the  more 
ancient  ©5  debts  of  a  Uk*  natuwj,  and  1  find  by  the  adraia 
iaions  of  the  respondeiit*  mad§  io  its  action,  and  bj||B 
"    'retraxit-  to  the  judgraiiikt  in  part,  that  since  that  da^flt' 
^  has  re^iNd  a  s.um  equLl  to  40  per  cent.  up6n  the  face  ot 
the  dWt,*ay^  I  have  thm  no  difficulty  in  concluding  that 
^'     the  respondent  had  not  at  the  time  it  instituted  its  action 
any  beneficial' intertst  ikihis  draft,  that  neither  Johnsw 
nor  Good^ll.  wai^  its  liJpbfcr  aa  reijpogs  it,  and -that  it** 
•       aqtion  wis  improvident  y  tafe«ii,  and  Fam  of  opinion  the 
appeal  Blioul«l|e  ifl^P^tlaine^lhe  jttdgtient  of  the  Court 
beloyv  r^veT8e5?*nd"the  ibUori  of  the  respondent  dismissed 
With  costs;  Ijbt  such^  islnot  the  qpinion  of<4^  m^ority  of 
the  Court,  afi  i«|l*^  exjkin^diii     :v  "#    ;^^  .,  v    • 

hi  concltiaionT  wouldWilte^.  «a:j^,.^rt^«''-*°Su    ^ 
been  urged  by  t^ie  rfjpaiident,  tM- masnwcH  *^|^o ' 
dialls  which,  for  i^io  ei.»iiifrel«ing  |l,278.89.vMade  - 
J^  '^i    bvihe  drawer  «n  „the  laB|la# 'a^^^  discounted  by  the 
m  t  ^Lk  Sad  credited  to  JohiP's'iDcount,  wero.  not  ateepted 
"'•^  ainS  were'afterAds  ctiigefl  back  agaii«t  the  drawer 
Johnson,  that  li»(J0jm8ori)U8  not  entitled  to  the  credit 
>  but  it-toust  be  <Jbsefv0d  thdi  Bank  accepted  the  drafts  and  ; 
.discounted  them,  and  U  dc^s  not  Appear  that  they  were 
ever'  protested -fornon-acc^tance,  and  I  coiiclude  that 
,Ae  credit  having  been  giveii  after  the  original  draft  for 
-         -       '^  '  the  prncgfldH  n\W 


12,500  had  been  charged  to  Johnyon,  the  prnnt 
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gniflhed  pro  tanto  the  draft  in  qaostion,  and  that  impata- 
tloii  wad  made,  and  that  tho  t^harginfj^  back  of  tho  iu)W 
drai%«  could  not  r«viv»  thu  original  dobt.  y-^ 

,  It  has  »ttt»bofll!I  argt^d  that  at  the  time  the  ^i500  waii 
charged  toy.TohnMQn'M  aot^ount,  hla  ao<M)unt  was  largely  over- 
drawn, bnKit  haa  hmw  Hhewnx  thit  this  indobt^d^^Bs  (if  f 
it  exiHted)  vim  on  paper  then  under  di^ount,  wnicnmight 
or  ffiight  n<)t  at  that  time  have  1>een  held  by  the  Ifknk,  and 
which  VaAthen  current,  but  which  waH  not/  0tt?ered  in 
Iu8  acuount  at  the  time,  and  whitih  was  only  chirged  to  - 
his  account  long  after  the  |2,600  drafiibad  been  charged, 
and  lo^  after  the  imputation  above  alluded  to  had  been 
made  id^ohnson's  iM^count,  and  long  after  the  balance  of 
^106  had  beeir' struck  on  the  18th  November,  1888. 

I  should,  perhaps,  add  that  I  do  not  think  the  evidence 
of  }fs.  Varey  is  entitled  to  much  legal  value,  where  it 
tendHJ^  (explain  away^the  entries  as  they  appear  in  the 
lM)okflHL  the  Bank,  and  this  the  more  espeiually  as  he 
sedms^P^ve  no  yersonal  knowledge  of  the  nature  of  the 
transact^jj^betweeh  the  officers  managing  the  discounts 
and-  thopmwer  ^hnson.  ^ "  # 

Had  it  not  MHy*^^  ^^^  specific  avernient  of  the  plain- 
tiff  (respondent)^iat .  the'  defendant,  (appellant)  was  en- 
titled to  a  credit  of  40  per  cent,  on  the  face  of  the  draft,  I 
should  have  thought  the  amount  should  go  to  the  credit  | 
of.the^hole  account,  of  Johnson  as  it  appeared  in  the 
Brink's' liooks,  .but  bn  that  point  the  averment  is  explicit 
that 'it  must  go  to  the  draft  under  consideration,  and  that 
alters  my  view  to  some  extent  and  prevents  any  modifi- 
cation of  the  judgment  as  I  think  it  should  be  rendered. 

Cross,  J.  (for  the  majority  of  the  Court)  :-*•       ' 

William  JohYili^,  a  resident  at  Montreal  and  customer 
of  the  Exchange  Bank,  discoui^ted  with  that  Bank  a  draft 
drawn  by  him  upon  the  appellant  GI«odall,  a  resident  at 
T&ronto;  The  draft  was  for  |2,600,  payable  four  mbnths 
from  its  d&te,  the  20th  February,  1888,  and  was  .accepted 
by  the  appellant.  When  maturing  it  jvaMeut  for 'odlle«- 
tion  to  Toronto,  ))at^  d,t  the  request  of  Jbhnson  seems  to  . 
have  been  withdrawa-.  4e  making  provision  for  it  otherr   ' 
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dmfU  n|Hm  OtMMlrtU  not  ivhmpUmI.  luid  whirh  h«  Rft«^ 
WftnU  wIuwmI  to  iM mipt.  Tho  Hmik  ulill  hiul  a  hiiuUI  l>aUn«!e 
•  againntJohiiMon,  but  .hurKiKl  tlKMlral't  to  Johimoii'mnTouut. 
By  th«  application  ol  NulHtoquoiit  onKlit*  tK»»  Imlance  in 
q^oation  would  app«<ftr  to  hav«  ^^wu  sooii  aiUt  covored, 
but  tho  indeht«dn«aa  of  Johnnon,  in  plao©  of  diminlahing^ 
kept  i^niinuttlly  tnoroaaing,  and.  b«^!omintf  Inaolvont,  bin 
OBtata  paid  tho  Hank  8<.ra«  86c.  in  tb«. dollar  on  its  g«n«ral 
balauco  Th«  Hank  hftviuff  al»o  iMMJOino  inaolvont,  iia  li- 
quidators Bue  OoodiUl  lor  a  balance  du«  on  hia  act«pt»nce. 
He  plewls  i)ayiaonfc»  and  a«  proof  adducua  tho  atsto  of  the 
acvotout  between  tho  B»»k  and^Johnaon  at  the  time  the 
drift  fell  due.  and  Hubw^quoiitly,  ahowiug  that  by  the 
cFedita  given  to  Johnson  on  hia  then  and  aubaequent  dif 
counts  and  depoaita.  thia  4raft  would  be  found  to  be 
coverDd  and  compenaatdd.  •  ^.v    / 

The  miyority  of  the  Court  think  thia  an  inaufflolertt 
answer  to  the  suit.    It  is  nowhere  pretended  that  the 
draft  was  paid  by  Ooodall,  tho  acceptor.    A  payment  by 
Johnson  did  not  discharge  him.     The  Bank  oontin?led  to 
be  holder  of  the  draft,  ahd  it  wa&  only  Johnson  who  could 
call  them  to  account  ibr  it  6r  for  its  proceeds  if  collected 
by  them.     Goodall  would  be  entitled  to  the  delivery  up 
to  him  of  the  draft  by  the  holder  when  he,  0oodall,  paid 
it  and  not  otherwise.  As  between  Johnson  and  the  Bank, 
it  is  unnecessary  to  determine  what  should  be  considered 
the  equities  of  the  case,  but  jt  is  evident  that  so  far  as  the 
new  drafts  on  Goodall  were  concerned,  the  provision  made 
by  Johnson  to  take  up  Goodall's  acceptance  entirely  failed ; 
the  subsequent  credits  may  have  all  been  applicable  to 
special  trantoctions,  ii  subject  which  it  is  unnecesiary  to 
discuss  in  this  case.'  Johnson  still  owes  the  Bank  a  large 
bidance,  and  when  they  recover  the  balance  they  claim  on 
the  acceptance  in  question,  Johnson's  extreme  rights  may 
be  satisfied  by  getting  credit  for  what  is  recovered. 
in  this  view  of  the  case  the  ^judgment  of  the  Superior 
SOouTt  must  be  confirmed^  ,v  ^  ^^       ^ 

;  V.    Judgment  confirmed  (Ohutch,  J.,  <M«} 
i5e,,^m  ij»  Brinwi,  attorneys  for  appellaiit. 
Mamaitfr,  Hnlrhinm  ^  Wnr,  attorneys  for  respondent. 
■-/-    (3,  K.)  '  ■."■■'':."■ 
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X  '       fcptemliiw  It,  188t. 

Coram  DoKioN,  Oh.  J..  Or6wi,  Raby,  Ohuboh,  JJ. 
JOHN  8.  8HKA  >w. 

"  '     •  '  V^  Appbllant; 

AMI'  ■  •  ■. 

:V  JAMl^  PRENDEROAST 
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(Dtf&ndtaU  in  Courl  below), 
^^  >  :  •>  Kespondkwt. 
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Prine^Hd  and  Agent— Agent  exceetUng  limUt  of  mandate — 

Hiiu>:->Thftt  M  «c«ol  who  ym  Mflf  •  UmiiMl  autborlty,  m>«1  who  by 
golitg  hiyttiw)  hiH  authority,  «von  while  Actinn  in  xood  faith,  cauam 
hif  (vinctiMl  to  auirnr  a  lof«,  ia  obiltpHi  to  i«y  tliu  Igaa.  Ami  ao^ 
ilWNi*./*  Pinion  inatructaHl  a  l)»nk  clerk  to  give  a  cheque  for  the 
MnottnVof  A<90riain  account,  And  ihe  clerk,  lat«  at  night,  gave  tlio 
jjiarty  the  monoy  hiatead^  theruby  preventing  hia  princi|>al  ftrom 
l!pctliying  *n  error  which  exlated  in  the  mscoiint,  it  was  Im(1<I  tliat 
*     the  clerk  could  npt  tecias<f$  U<m  hU  principal  the  aoioont  |«i4  in 

;'^' •W5B«ofwh«twiflroolly;)iitao./ ■  ;;^         .'^■i  [■' 
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The  appeal  w<^  from  ftjiKlgmeiit  of  the  Court  of  Re- 
view, Montreal  (Jdi^il«>ir,  DoHKRrif.GPiLL,  JJ.),  March 
8t,  1886,  leversiiig  a  jadgtfiettt  of  the  Superior  Court, 
Montreal  (JkttIj,  J.),  Deb.  81, 1886. 

The  judgment  of  th4  Superior  ^urt  was  •■  £^(^t  :— 
',,.'^LaOour,'eto.;. ;  ;■     .     ^.■.  ,  -'  ■-''■'    'Z^"'"- 

*'  Attendu  que  dana  li  8oir6e  du  5  ao&t  dernier  (1885), 
le  d6&ndenr  et  le  ^ommd  Dohan,  qui  avaient  6xp^i6-en- 
Europe,  k  profits^ communs,  certaines  carjgaisons  dc  b^tait,-: 
sent  con vehUB  de  rdgler  les  compte^d*^  leurs  ditetr  opera- 
tions et  out  pour  ce,  6taut  touaHjpj^r^mettr^B,  choisi  deni;, 
personnes  ayant  leur  conftanee/^^r  lea  uof^^s  Coghr 
lin  et  le  demandeur  Shea ;  V*  W'    >    '  ' 

"  Attendu  qu'aprds  exainen  et  discussion  des*  comptes 
susdits,  il  fut  Ittftbli  qu'une  balance  finide  de  #545  reve- 
nait  k  Dohan,  et  qn?  le  d6fendeur  donna  alors  ordre  an 
demandeur,  g^rantde  la  succursale  de  la  Banque  d'Epai> 
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gues;  &  la  Poiiite  St.  Oharfi,  ou  le  dit  d6fendetir  dfiposeit 
She*       ges  fonda,  de  douner  au  dil  Dohan  pour  lui  un  ch«<iue 
Prenderiwu  po^y  cette  balance,  preuaiit  lui-mfetne  de  suite,  eu  i-etpur, 
'  un  re9u  ou  quittance  de  Dohan,  pour  la  dite  sommeH- 

1'.  Attendu  qu'aussitot  apr^s  ce  rdglement,  Dohan  se  ren- 
dit  chez  le  deihandeur  pour  avoir  le  cheque  promis.vinais 
.   qtie468irant  partirde  bonne  heure  le  lendemain  mati^, 
,  et  deineura^t  a  quelque  distance  du  bureau  de  la-Banque,^*; 
il  r^presenta'  a  SHea  qu'il  lui  rendrait  service  s'il  lui  pay- 
-  ait  le  n^ontant  du  oh^que  de  suite^jmalgrfi  I'heure  avanc6e 
■   de  la  nuit,  c"e  a  quoi  le  demandeurijconsentit ;    "  ^.-^^^— ^  v— 
*        "  Attendu  neanmoins  qu'apres^lljgglemfent  d^  compteS.  . 
susdit,  et  le  d6part  de  'tous^  ceux  y  c6ncern6s,  la^fille  du  , 
difejttddar  ayAnt  v6rffi6  leg?calcul8  fait§  pour  le  regleihent 
^^ffect^f  par  les  dkjjs,  parties,  elle  crlflt  y  decouVrir,  utte 
,^   errelir  de, $286,  dont  cr6^it  Vavait  pas  6t6  doiin^:  A  son* 
pire,  le  d^fendeur,  bifen  gUe'cette  somjne  eut  '6t6  ant6rieif- 
rement  pay6e  k  Dohan,  ce  qui  aurait  r6duit,  la;.bal«ic0 

<re^lWntJi  ^^  ^^'^^^^^^  ^^809;  Jj^  '    *  *    -*  '       ^ 

"  Att§h*du  que  le  kj^demain  ra«itfh,  sjx;aii)ut,  la  dite  ftlle 
^  ^4u  a^mdeur^'empressa  d'avertir  son  pere  de  rerreut  par    ,' 
"  0lle  d6couverte,  et  celui-ci  se  rendit  imiftfidialement  ohe? 
V  /ll  demandeur  pour  j;en  pr6venir,  et;  lui  dire  de  ,ne  pas-  i 
\payer le  (Jhd'que  donn4^^^  regleraent,  njais  que  le  deman- 
>deiir  rinforma  alors  que  le  cheque  6tait  pay  6  comme  i^us- 
ri^-dit,  ce  que  voyant,  l€p'd6fendenr  in6c6ntent  s'adressa  aux" 
'administrateuff 'd*e  la  Banque  dont 'le  demandeur'  6tait 
v'  emj)loy6,  et  sur  son  a£Sjrma]E!on  qu'ijf-'n'ayait  pas  autorisS*- 
le  ^emandeur  a  payer  la  ditersomm^aDdaian,  le  g6irant- 
g§ji6ral  de  la'BanqUe  for9a'le  demarideur  cle^rembourser 
«t  dtfendenr  la  dite  somme  de  |286,  sbus'  peine  de  desti- 


%: 


% 


fntipn; 


"  Attendu  que  le  demandeui^  poursuit "  mlu^dlpiai]^  le 
^(§fend(Bijr  en  repetition  de  la.  dite^^  somme  qu'il  a  ainsi 
"    '     i  au  dit  Dohan,  mais  que  le  d^feiideur  cph- 
t^iiTSfte  dei^ande  difant  que  lors  du  reglepeiJtNjiusdit, 
b6  le  dentandeur  A  donner  ila  ^^qaei  k 


mtention. 


i6diateme^mtfi^  seulement  le  letid 
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6s,  ia  fille  du  , 
'  le  regleiuent 
iecpu'^'rir,  uiie 
doiiu^!  k  son  * 
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t68  avant  ronrertnTe  de  la  bai^quQ,  h  lenderbalii.,;  qn*«li 
consequence,  le  deipandeur  a  payS  ladit^  sotnmo  k  Dohan 
san^  autorite  et  sans  droit ;  que  d'ailleurs  elle  n'fttait  pas 
due  4  Dohan,  et  que  reu^-elle  §t$,  le  demandjgnr  n'avait 

pas  droit  de  la  lui  payer  et  He  pent  maintenant  la  r6cla- 

I  "     -.  <       *  i^ 

mer ; 

— -\i        ■  '  ■  ^     -,■  ■  ■■■.:„    "  ■■-■■ 

"  Attendu  qu'il  est  Mbli  eti  preuve  que  danjr  I'occasion  ^ 
sus-relat6e,  le  d^feiidour  a  formellemlnt  autoris^  le  de-     * 
mandeur  4  donner  au  dit  Dohan,  un  ch^tte  pour  la  bji-. 
lande  dtablie  en  favenr  de  ce  dernier,  et  ce  san^  aucune 
restriction  quelconque;  et  qu'il  est  aussi  prouv6  que  le  _ 
d«maudeur  6tait  dans  I'habitude  d'6crire  ou  de  signjpr  dee| 
cheques  pour  le  dit  dSfendeur,  a  sa  demande  ;         ^     / 

"•  4ttendu  que  1«  pai^mfeut  fait  ehsuite  par  le  demand^ur 
k  Dohan  de  la  somme  mentionn^e  an  dit  cheque  I'a  6t6  dp 
booue  foi  et  valal^lemen|;,  et  que  I'erreur  subsSquemment  ,  . 
.  d§couverte,  invoquee  par  le  d6fendeur  ne  saurait  aifectcr 
cftvpaiemerit  quant  au  deinandeur;'       »'  * 

'*  Vu'rarticle  1141  du  Obde  Civil ;     . 
i^*  Attendu  qu'ayant  ainsi  pay^  pour  te  dfefendeur  una. 
dette^af/l^^rfegi^lieremenjt  reconnue  et  admisej  le  de- 
Jnandeuir  e8t%ieiifclbnd6 '  h  Iw  en'  .demfinder^le  ^^mboursQ:    * 

^■&BtV:  "•■•■'  ■■■:'■.■■  .' ■;.  ,-v^''!"««.. 'i  ■:     ^    ■  ■"    •'     "  . 

'  •  7*lH^vo^e  rj^xcepii^    et  deiensa  du  dit  d^fendeur  et-le    •  •, 
6onnK|||f'a  fembourser  et  j)a;yer  au  demandenr  la  di^e'. 
somm^Wf  286.  couraiit,  avec  int§r6t  suudcellft.i  counter 
,  du  p^remier  septembre  1805,  JQur  de  I'asi^igttation,  et  l68 
d^pens  distraits,  etc."     vt    V     ;  v         ,4^1 

-  The  fqjlowing  was  the, judgment  in  Eeyie\^: —   *  "  ,    1 
^.' '"  Tlwf.dourt,  etc!^    ■   -.      \;,^u-'^-; '  •■:^-- - 
^'  *' Consideri»|j  that  piaintiff,  has'  pot  proved,^ what  he' 
alleges  in  Ms  decoration  ;  but  has  mere}yt»Toved  that  the 
defendig&t^veiiim  a  limited  autlpiprity,  which  the  plain- ' .  . 
^iifdMi^geffded,'%ct%aid  Dohan  in  the  declariiition  men-  ', 
4;ioned,  money  which  the  defendant  had  never  authorized 
him  to. pay ;  and  that  plaintiff  in  so  ^ing  acted  at  hid  " 
own  ri6k,^nd  not  Wit&in  any  povv^ers  giyeli  him  by  the    - 
defendant;'^  »    .  .j;    i       ^ 

"  Q^sidenAg,  therefore,  that  there  is  error  in  the  sai^'^l  > 
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judgment  of  the  8l8t"ofcl>eoombor  last,  doth,  wvisin|(|pAid' 

judgment,  reverse  the  same,  aud  proi;oediug  to  reader  the 

judgmeut  that  ought  to  have  beeu  rendered  in  tlie  pre- 

'  mises,  doth' dismiss  the  said  plaiutiflPs  action  ixTith  oosts, 

i'etor'  '      •,  .       ""  .  *.       .      ■'  '"      - 

^qHNSoN,  J.. (i]a  Review)  :-p  -^  ,     . 

.  The  plaintiff  is  the  agent  of  cashier  ot"  a  savings  bank 
at  Pwnt  St.  Charles;  and  he:  alsp  aj^jears  to  have;  been  a 
friend,  of  the  defendant,  Who  w^^as  a  caltld  dealer,  and   . 
had  tTan>action8  with,  one   Dohan,    to  settle,  up ; the 
accounts  between  these ,  two  pirtjes.    One  night,  aftfir 
working  at  these  accounts,  ii  was  found  that  there  .was  a  ; 
balance  due  to  Dohah  by  the- defendant,,  who,  thereupon 
■    (as  the  plaintiff  alleiges  it)  told  the"  latter  topay  ii  out  of  ^ 
the  funds' in  the  bajnk  at  the  defenjdiant's  credit,  and  to  . 
draw  a  cheque  for  it,  -^  the  plaintiff  had  been  in  th© 
habit  of  doijig  previously,    This  M  the  way  in  which  th0 
plaintiff  states  that  the  aatljority  :was  give»  ;  and  if  it  - 
'  were  established  in  fact,  there  wotild  be  no  diffi(5iilty, 

for  the  plaiijtiff  paid  the  money  to  Dohan,  and  opened  the  ' 
«  tsink,  at  nigh't  for  the  purpose.  'The,  defendant,  however,  ■ 
'found  that  tfee  accounts  when  properly  cast, up  showed 
,  an  error  had  been  made  of  |236  in  the  so-called  settle- 
ment, aiid  therefore  called  upon  the  plaintiff  the  follow- 
ing morning  and  told  him  so.    But  the  plaintiff  informed 
him  that  instead  of  giving  a  cheque,  as  he  says  he  ha^ 
been  authorized  to  do,  he  had  paid  Dohan  in  cash  the  nijBfht 
before,  and.  charged  the  Whole  sum  (|:545)  to  the  defend-  • 
ant.    The  latter  complained  to  ihf  bank  .which  refunded 
him  the  money,  and  charged  i^'to  plaintiff,  who  npw 
brings  his.  action"  to  get  it,  as  having  ^en  paid  by  the 
.  defendant's  authority.    :,  J     P   . 

The  defendant  J  epntends  that;  he  ^v^  no  authority  to, 
I^y  th6  money  to^  Dohan  by  cheque  or  otherwise  :  that  ho 
oply  stkted  that  it  wotild>e  settled. ;qj*. paid  by  cheque  ; 
iind  did^so  pftrpoaely,  likjcjause;  though  he  had  the  po^ey 
•  in  the  hou8e,,he  waSited  his  daughter  to  verify  the  calcu- 
lations, N*^hich  she  could  easil^ndo  •hefi^re  bankikg.  hours 
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Th«hWhole  qaestion  is  one  of  the  extent  of  the  author- 
^  ity  given  to  plaiutiif.  Th«i  proof  does  not  show  that  he 
was  attthorized  tovpay  theVmoney.  ^e  exceeded  his 
instructions,  and,  of  coarse,  at  his  own.  risk.  The  evid- 
ence of  Pohan  himself  puii6  this  beyond  doubt.  He  says 
Shea  was  making  a  cheque,  and.  he  told  him  he  Would 

**ather  have  the  money,  which  Shea  then  paid,  without  a     • 
chequed   The  Gburt'put  the  question  io  h^  :  ""Was  it 
*' agreed  in  the  presence  of  Pre  udergast  that  Mr.  ^hea 

..  "  jrould  give  you  the  money  ?" 
"  Answer :  "No,  sir  ;;  a  cheque.  "He  told  Mr.  Shea  that  -— 
"  he  would  give  me  a  cheqijCf  and  then  wjien  Mr.  Shea  ■ 
^^  ha4,  the,  cheque  written  putj  liold  him  I  lived  six  miles 
"from   the  village,  and  thj&i  I  would  rather  fcave  the 
"^ money ;  ai|d,  he  gave  me,  the  money.    The  cheqvi&  was  ^ 
""dra«(rn  in  my  presence  only."  ' 

"  'By  the  Court :  "  Mr.  Prendergftst  \ya8?not  there'  when 
"you  asked  for  the  money  instead  6^ the  cheque?"'  - 
"Answer:  "No,  sih"  ^tjf    ^  ^  & 

This  is  ctearly  not  wJiat  ^Shea  waiS^Sthorized  to  dw  ,.  * 
The  judgtneniti  goes  upon  the  principle  that  the  pjiryinenf  ^ 
by  i  third  part^  extin^i^hes  mh  obligation.*  ;'•  ^i^'iisd'||es,s    • 
of  course  (see  Art,  1141  O:  0;),  but  there  n»ust  ^e  an^* 
obligation,  and  in  the  wprds  of  the  article,  it  mvh>>  be   / 

.  ^"  pour  I'avaniage  du  debit§ur."   Jt  also  assumes  as  a  fact  ^j 
fthat  there  was  a;  final  balance  settled  between  £|oha^1^nd  4 

v'ite  defen^aat;  whichUs  not  correct.    The«pW/)»i  the 
J^Sfejadant  is  sfubstantially  tht^  he  did  iqrot  <>we  the  ritohey  4 
"to  Dohau,  and  gave  no  instrgjbtiong  to^^pll^  the  money  ;    , 

^  and  we  fittd  that  plea  proye^  The  judgm^^nt  is  reused 
with  co^ts.  V  '     •   -^    «  >    ' 

.     ;May  80,  1881]  .         -  ;,^       ^    .  -       '■      " 

iJatnwife,  for  the  appellant :-"         ''''■'"■.:■•'■''      "      ' 
Sji  I'oiE  prend  en  consideration  la  position  des  parties, 
lauTs  relations  ant6rieurep,  la  manidre  d'agir  de  Tintimfie 
vis^A-vis  des  commis  de  la  Banque,  si  Ton  he  perd  pas^e'     . 
*  vue  qu^  I'appetent  payait  habituellemeilt  de  I'argem  stir 
.  des  ordres  analogues  ;  ^le  peut-on  pas  dire  que  rautorisa- 

,     .,  ,  ,,>!■  M  !■  T    .a  -i"  ,.,     ^         1,  ^.    .   1  .1  "     ^= 
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tion  de  ce  dernier :  pay  him  hy  ai^Mque,  6qtiivalait  A  tin 
ordrede  payer  en  argent,  surtout  on  face  du  re9U  donnfe 
par  Dohan,  et  aqdeptfi  par  I'mtimfe  ? 

En  acceptant  I'ordre  de  payer,  I'ap^lant  n?  devenait-il 
<'^a8  er^  4uelque  sorte  oblige  personnellement  ?    Grftce  A     » 
,V  son  revu  l'intim6  n'6tait-il  pas  d6chaTg6?     N'est-il  p,a8 
y^'  .'6galement'vrai  de  dire  que  Dohan;  en  donnant  son  re^u,      • 
p^enait  la  parole  de.l'appelant  et  Tacceptait  pour,  son  d^ 

'    biteur?    ,  < 

.    ^Sfeuidentrer  dans  toutesces  consjidferatioiis,  nous  voulons 
jjtea  idmettre  pour  le  besoin  de  la  discussion,  que  Pordre  ^ 
[ttdfemandeur  n'eAt  pas  cette  part6e.     Mais  une  fois  le  " 
eque  fait  et  en  la  possession;  de^lbohan,  qui  empfechait", 
__  dernier  de  I'escompter  le  S%  mfeme,  si  quelqu'un  se  * 
trouvait  qui  put  en  payer  le  montant  ?  Tout  tiers  porteur., 
de  bonne  foi  n'^  pduvait-il  paS  ensuite.  exiger  le  rem-  ; 

boursement?  ''    "^f 

Etant  donn6  que  rappelaiiir  ftvait  Tautoritfe  de  signer  U 
cMque  le  soir  mfeme,  quelle  objeAion  y  arait-il  ^  <5e  qu'il 
le  payat  k  Dohan  ?  Par  ce  paiement,  lie  devenait-il  j^as 
tiers  porteurde  bonne  foi?  IjoBftment  I'intim^  pourrait-il 
Itii  opposer  sa  proiire  erreur  ?  .  '>      » 

L'intim6  pr6tendra  sans  dpute  comme  il  I'a  d6j6  fait  que 
I'appelant  ne  pent  invoc^p^ir  .J'alrticle  1141  du  Code  Civil,- 
•vu  que  la  dette,n'6tait  pa?  jdue.  /    '    '  ■■^' 

Qu'elle  le'fut  ou  nq^'d^a  ne  change  aucunement  la 
questioii-,,  Voitre  cheq^icff^  en  faveUT  des  tiers  une  pr^- 
somption  que  la  dette^«i«e.  Et  vaiis  ne  ppuve^  d6sor-. 
mais  6chapper  au  pfiiement  qn'eft  prouv^nt,  la  lO^uvai^  . 

Or  ici,  non  seulement  vous  ne  I'avez  pas  pl-ojavfe,  ma^s 
vous  §tiez  tellement  convftincu  du  contraire  que  vous  ne 
I'ayez  m6me  ^  pj!aid6e.'  »       ,    '  .    /  i  ,# 


<i^j:  jDoAerfy,  Q.a,  fortherespbndent:—         ,     ;      1  • 

iOne"  thing  is  mantfepl— even  if  we  accept  the  testimony 

adduced  hj  appellant  without  Teserve— and  it  is  this, 

that  the  mandate'  given  to  appelant  by  respondent  was, 

on  the  former's  own  showing,  merel 
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"Was  he  under  that  authorization  erapoyr'^rea  to  pay  out 
cash  ?  ^etfpondent  submits*  he  was  not.  . 

To  hold  that  he  was  is.to  hold  that  an  agent  being  au- 
thorized to  do  one  specific  thing,  may  without  consulta^  *  < 
tlon  with  or  ndtice  to  his  prijacsipal^  do  somS  other  thing 
^hich  hfe,  tha^agent,  considers  equivalent,  and  when  loss 
follows  as  a  consoquen^ie  of  the  change,  shoulder  that  loss 
on  hig  principal.  •     ^  ^     ,      ' 

That  such  a  holding  wouMt-be  opposed  to  every  prin-     ' 
ciple  of  the  law  of  agenty  seems  self-e^'identyrhe  authors   : 
^— who  treat  of  the  subject  are  unanimous  ifi  condemiSing—l 
i  9fich  a  T)retentida.    See  Marcad6,  on  Article  1991,  GL^.,: 
pgragraplis  980  and  981.  *      i  ~  v^ 

iP/bplpng!  du  Mand^t,  paragraphs  308,  809,  310,  ^311^ 
.'  81^,  314;  explains  and  develops  the  s§me  doctririe.     ' 
i,    ,,  ^his  very,  case  is  a  striking  example  of  the  danger  of     . 
.  *  depbrtin*  from  this  doctrine.     Herq,  (we  are  supposiikg-s^ 
foi^  the  albumen t's  sake  that  appellant  has  proved  his  au- 
thorii5;^l|piy  U  is  told  t(^nake    < 

a.  cheque.  He  does  not  dp  so,  but  chooses  rather,  unknown 
'fy  to^the  person  who  told  him  to  make  it,  and  at  the  request 

pf  another  person,  to  open  the  Bank  vaults  at  midnight,    f 
i  '   an4  pay  out  the  fu^ls  thereof.     As  a  consequence  of  thi» 
act,  this  other  persthi  obtains  money  Uqt  due  him.jaidtd  » 
■'loss  01  over  two  hundred  doUars  is  sustjpiijied:  And  appel^    ^ 
lant  asks  this 'Court  to  hold  that  that  losi^. should  be- borne/  „ 
'  /    not  by  the  person  whose  deviation  from  the.  express  terms 
of  the  mandate  given  him,  has  brought  it  about,  has  made     . 
it  possible,  but  by  the  person  giving  the  mandate,  anQ 
-4  whdse  instrjjctions,  hlid  they|Jfcn  carried  out,  wd^d  « 
have  prevented  the  loss.  -Resp^Pftit,  (on  appellant's  own 
shewing)  told  the  latter  to,  make  an  order  on  Ire^nden^vs 
-  bankisr  .to  pay  Doha49^a  certain  sum.    In  the  ordinary  - 
course  of  business  kiiown  tg  all  the  parties,- ^at  order 
cbuid  not  be  presented  or  paid  till  tell  o'clock\the  follow- 
/*  ^ng  .morning.    Api^llant,  to  oblige. ;^Mr.  Dohanu.a 

citation,  though  clearly,  on  his  oVen  showinig,  uJSdei'staiicl4, .-  ;,;:;    r  "  ' 
'inar  his  mandate  to  be  merely  to  ikake  a  oh€»q,ti.e,*-as   .  ,  .   .    -V  l.. 
/ijhown  by  hip  beginning  to  vyrite  onfj^s^dbefe"  Jhe^^y^^if  •  \  ^ 
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nnuBuid  aii^d  cortainly  not  expe<;tod  ihing  of  openiif^ap 

the  Bank  and  paying  oat  the  cash  at  midnight.    NowOt  it 

PrenderiMU  -  established  by  Mrs  Kelly's'  evidence,  that  respondent, 

who  had  the  money  by  him,  and  could  have  paid  in  cash 

had  he.so  wished,  had  a  special  motive  in  desiring  the 

payment  to  be  effected  by  cheque.     Qeing  an  illiterate 

man,  he  desired  the  calculations  made  to  be  gone  over  and 

"Verified  by  his  daughter,  who  did  all  his  busi|te8s,  before 

actual  payment -of  money.    This^was  done,  4Ad  the  error 

made  in  the  calculation  of  appellant  discovered  in  ample 

time  to  prevent  the  payment  of  any  cheque,  had  ||M^h 

T)eeu°  given, — and  the  loss  occurred  solely  by  ref|te6iir''ol' 

appellant  taking  ^upon  himself  to  do  that  w^hich  he  had 

no  right  or  authority  to  do.  ,.'*''. 

■   "•■  ■■ .-;  ...         .  ■■■,      i.  .  ^■'.......M.^.l- 

,;;  Septr  17,  1887.1  »  ,        ' 

Church,  J.  (for  tbe  Court)  :-^         V       ^'    '    * 

The  appellant  seeks  to  recover  from  respondent  a  sum 
of  $236,  which  he  claims  to  have  paid  for  the  latter,  said 
at  his  request,  to  one  Christopher  Dohan., 

The  circumstances  under  which  this  payment  was 
made,  as  alleged  by  appellant,  are  the  following  :— On 
the  5th  of  August,  1SB5,  responde^  and  Dohan  having 
previously  had  some  dealings'  in  cattle  in  partnership  or 
on  j.oint  accouiit%  requested  appellant  and  one  Daniel 
G<^hlin  to  adjust  the  account  between  them,  and  upon 
the  settlement  made  upon  this  request,  it  was  found  that 
respondent  owe.d  Dohani  a  sum  of  $545.  This  sum,  (appel- 
lant alleges,  respondent  told  him  to  pay  to  Dohan  out  df< 
funds  lying  to  respondent's 'credit  in  the  Montreal  City 
and  District  Sa^yin^  Ba^k  at  Point  St.  Charles,  of  vvhich 
appellant  Was  at  the  tiin|i  acting  manager,  by  making  a 
cheque  therefor.  Tliis  ac^ustment  of  accounts  was  com- 
pleted between  11  and  12  o'clock  at  night.  Appellant,- at 
Dohan 's  request,  opened  up  the  bank  and  paid  him  in 
cash  at.that  hour,  instead  of  giving  him  a  cheque  there- 
Sht.  ■  The  following  morning,  respondent  called  upon 
appellant,  and  notiKed  him  that  there  J^d  beeo  an  error 
of  1236  made  in  tlie  settlement  aforesaid,  two  amounts, 


,>V4. 


TTHT — ^- 


".U 


!.>«fl 


(■»•* 


■J'. 


COURT  OF  QUEEN'S  BENCH. 


\  44^ 


r  opcmiilk^ap 
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indent  a  stim 
he  latter,  said 

payment  was 
lowing  :— On 
Dohan  having 
artnership  or 
1  one  Daniel 
sm,  and  upon 
as  found  that 
is  sum,  (appel- 
Dohan  out  6t^ 
iiontreal  City 
les,  of  vjrhich 
by  making  a 
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Appellant,-  at 
paid  him  in 
cheque  there- 
called  upon 
been  an  error 
two  amounts, 


respondent  had 
been    crediCed. 


one  of  1100  and  one  of  $186-,  which 
previously     paict^fiohan,    not    having 
Appellant  then  informed  respondent  that  instea^pof  g'iv- 
ihg  a  cheque,  he  had  paid  Dohan  in  cash,  and  cmtrged  the 
sum  to  respondent.    The  latter  thereuppn  appealed  to  th^. 
authorities  of  the  bank,  who  refunded  him  the  money  so 
-.paid  and  chaifged  it  to  appellant,  who  has  been  obliged  •  to  ^ 
pay  it  to  tho^^jt^,  his  employer. 

^his  is  apiieflant's  case,  as  he  states  it,  and,  he^ claims, 
that  respondent  should  make  good  to  him  the  tonount  so' 
chil|i;ed  him  by  the  bankr{ 
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The  respondent  plaads  that  appellant  has  no.rigllt  of 
action  against  him  ;  that  on  the  occasion  in  question 
appellknt  acted  throup^out  for  Ddhan,  and  at  the  latter's 
request,  and  not  for  respondent,  and  after  thje  figuring  of 
the  accounts  had  been  made,  he,  respondeiitj,  did  not  tell 
appellant  to  pay  the  amount  by  cheque  op  ojtherwise,  blat 
stated  it  would  be  settled  or  paid  by  cheque  ;  that  he  dn) 
this,  although  he  had,  the  ca^h  |^  the  house  to  pay  it,  had 
he  so  desixed,  especially  because  he  wished  that  his 
daughter,  who  kept  all  his  accounts,  should  go  over  and 
verify  the^^lculations,  which  she  could  easily  do  before 
banking  himrs  the  next  morning,  when  the  cheque  would 
be  made  ;  tnat  she  did,  .that  evening^  aftja:  the  departure 
of  appellant  atid  DohanV  verify  said  accounts,  .aiid 
discover  the  error  above-mentioned,  of  $236,  of  which 
respondent  (having  returned  home  very  late,  Vnd  not 
learning  of  the  miatake^ill  morning)  about  8  o'clock  in 
the  morning,  noticed  appellant,  wfao  then  told  him  he  . 
had  paid.  Dohanf  and  that  he,  respondentj^ifepudiated  the^ 


payment  as  unauthorized,  and  the  money  was  refunded 
him  by  the  bank.  The  judgment  of  the  Superior  Court, 
in  the  first  instance,  maintained  plaintiflTs  pretensions, 
but  that  judgment  was  reversed  by  the  Court  of  Review 
—whence  the  present  appeal. 

The  question  to  be  decided  is,  has  the  plaintiff  (appel- 
lant) a  right  of  action  against  the  defendant  under  the     &^ 
circi^fjtaiices  shown  in  this  case?    It  is  not  necessary  to 
eilter  into  a  digest  of  the  somewhat  confused  and  contra- 
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dictory  (ttatt^mtmtB  whiott  (he  witnesses  and  the  parties 
hfuve  made  when  examined  as  witnesses.  For  the  plaintiff 
admits  and  alleges  that  tl}e  defeudant's  order  w|m  that 
he  should  sign  for  him  a  cheque  addressed  to  the  City 
and\pistrict  Sfivings  Bank,  ordering  that  institution  to" 

'  pay  the  man  DoHan  $H^-  T^^i^  authorization  Was  given, 
on  thte  evening  of  the  6th  August ;  tWte  plaintiff,  it  appears^ 
did  n6t  yrrite/the  QhecjUe  that  evening  (althoug  \.  Dohau 
says  hWid)/but  the  cheque  itself  (which  is  evi  lently  in 
Shea's  nandwriting,  is  dated  the  next  day),  «nd  a  loreover, 

'one  of\the  officers  of  the  bank  says  it  wds  written  the 
next  morning.  In  lieu  of  delivering  the  cheque /to  Dohan 
as  directed,  he  substituted  a  sum  of  money  :  yiz.,  $545, 
for  it,  and  his  pretension  is  thajThe  cashed  the 
of  the  funds  of  the  bank.  i£me  cashed  thecl 
the  bank's\  money,  and  ii}  his  capacity  of  an  6{ 
bank,  the  bank  became  the  o wi^r  of  the  cheqi 
the  plaintifiL  but  the  bank  repudi\ti«d  his  autho^ty  to  use. 
its  funds  in\that  way,  and  the  defendant  repudiated  %ud. 
repudiates  any  authority  to  pay  money  tm,  his  behalf  to 
Dohan,  and  tne  plaintiff  refunds  to  the  defemdant,  at  the 
instigation  of \th«*  bank,  it  is  true,  the  excess  ($286)  over., 
the  amount  wnich  the  dettmdant  acknowledges  to  owe 
the  plaintiff.  vThis  he  does  by  a  cheque  drawn  to  his 
own  order,  but  Wdorsed  ahd  ,made  payable  by  him  to  the 
defendant's  order.  How,  uoder  these  circnmstaac^,  can. 
he  expect  to  hold  the  defendant'?**  He  invokes  in  his 
factum  Art.  1141  C.  C  but  that  article  tMsumes  the 
existence  of  an  obligation  which  ^,  debtor  ik  (»bliged  to 
discharge  ;  there  le  no  evidence  of  the  existence  of  any 
such  debt"  beyond  \|309,,yi|pd  that  the  pfiiintiff  does  nojt 
pretend  to  have  ][^id,  but  only  the  surplus  over  that 
amount  td  tke  extent  of  |S45,  vizl<428f».    The  phiintirs 

.  conduct  was  most  unbjisineM-ltke;  and  entirely  ipregular. 
He  act^4:,  fleshaps,  in  good  Isith  and  with  the  wish  "to 
accomm^al^'  D^hauy  but  he  ^ted  outside  ftf  and  beyond 
the  aut hof^^« which  ;'tne.defe«dant  conferred  upon  him, 

^nd'o&ntrai^  t^  the  busiiiess  routine  of  the  bank,  and  he 
jxuM  iake  t|ie  c6,us0q,u^nce8.^  He  cannot  iwik  the  defend- 
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i»nt  against  his  will  to  recoupS|lta.    The  a-ppeal  mu»>       |<»' 
therefore  be  disfaiBsed  with  costs  against  th^  Appellant,       8^* 
and.  the  judgment  of  the  Court  of'iKevigw  maintained.   »''«»^5!^ 
The  appt^llaut  must  seek  redress,  if  redress jhe  is  entitled  \ 

to,  from  another  than  the  respondent. 

Judgment  confirmed..  '    ^  - 

Duhamel,  RainvUle  8c  Marceau,  attorneys  for  Appellant.',' 

Doherty  Sf  Doherty,  attorneys  for  Respondent. 

•   (i-K.) 

:  .',:;    ■    ■     ■    -""  ■]     "  .  .,   ':   -■  ■  .    "  September 28, 1881  _'_'[ j__ 

Coram  Dorion,  Oh.  J.,  TESsifeR,  Cross,  Baby,  Chuboh,  JJ. 

ALLAN  GILMOUR  KT  AL. 
,      -  {Defendants  in  Court  below),. 

:"it''''' ■-  ."-'••':--■  --r"     Appellants; 

■   ■  -  •"  ■-,.  ■■;(      . 
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Rev,  qiJARLES  A.  M.  PARADIS' 
"  •"  ",  ;,    {Peiitumer  in  Court  below), 

■       ■  '  ^  '::■■':■  Respondent.* 

Location  ticket — Right  of  liolder  to  injunction  to  restrefmljrei- 
m    .      passers  from  cutting  timber— rDuputed  title.    '^^ 

Hbi.d  :— 1^  That  s  location  ticket  i«pied  under  Seet.  IS  of  Ch.  22, 6.  S.  C.,  is, 

in  effect,  a  promtse  of  sale  of  the  lands  to  whicli  it  applies,  subject  to 

the  uilfilinent  on  the  part  of  tfie  locatee  of  the  conditions  on  which 

At  ii^granted,  and  gives  the  IcMuitee  absolute  possession  of  su«h  landsj 

'.    and"  all  the  .rights  of  action  against  trespassers  which   he  might 

exercise  i^  he  held  such  iands  under  a  patent  from  the  Crown, 

2.  Thati^he  holder  of  snch  location  ticket  was*  entitled  to  an  yijunc- 
~  ti6ii7t9  reilminlfwsees  of  CFown  Timbeirtilmttaiindsr  a  license  firom 

ihe  Cifmt«is8ioner-of  Crown  I^ands  for  the  Province,  from  cutting 
timber  on  the  uuids  held  under  the  locataon  ticket,  until  the  question 
of  title  should  be  determined  by  the  Courts.  Mt  „  . 

3.  The  Coiiri  will  not,  as  a  general  rule,  decide  a  question  of- title  Uj^n  a 

writ  of  injuneticm,  more  especially  when  tbere  is  a  third  party  in 
.^      ested  (he^  the  Crovemment  d  Quebec)  who  is  not  a  party  in 
cause. 
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^Eigfat  other  cases,  in  which  Gilmour  et  al.  were  appej 
parties  were  respondents,  were  heii^rd  together,  and  thi 
above  applie*  to  all.   ^ 
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The  appeal  wifciH  flrQm  ft  judgment  of  the  Superior  Court, 
Diatrici  of  OttaWa  (Woutklb,  J.),  Feb'.  24,  188T,  in  the 
following  •terms: — ^-  .•  •       '      >  s      , 

"The  Court,  etc^..^.../  •  *    / 

"  Seeing  that  the  complainant  at^quired  from-  thtir 
Crown,  on  the  2lHt  April,  1886,  by  lo«rAtion  tiiiket  bearing 
date  the  same  day,  lots  Nos.  <56  and  .66  in  the  sixth  range 
of  the  Township  of  Egan,  in  th«  District  of  Ottawa,  and 
that  he  thoteupon  enured  into  and  has  sin<!e  retained 
possessign  thereof ; 

"  Ooiisidoring  that  by  law  the  complainant  can  main- 
tain /nder  such  location  ticket  all  suits  at  law  against 
an5MHtrong-doer  or  trespasser,  arf'effetjtually  as  he  could  do 
ider/to  patent  fropi  the  Crown  ; 

*•  Seeing  that  the  complainant  by  his  petition  represents 
that  the  defendants  did  on  or  about  the  1,5th  day  of  Octo- 
without  any  right  or  authority,  and  without 
*  nd  againsi  the  will  of  the  complainant,  enter 
id  lo^m    by    frorn    fifteen  to  twenty  men 
their  service,  for  the  purpose  of  cutting  down 

g  away  all  the  pine  and  other  timber  thereon, 

and  thatlhe  defendants,  by  and  through  their  servants 
aforesaid,  did  on  and  after  the  last  mentioned  day,  cut 
down  and  remove  a  large  quantity  of  pine  logs,  and  were 
continuing  their  operations,  to  his  great  damage  and  harm ; 
"  Seeing  that  tie  complainant  has  proved  his  allegations ; 
"Seeing  that  at  the  instance  of  the  complainant,  a 
writ  of  injunction  was  ^ued  and  was  duly  served  upon, 
the  defendants  on  the  19th  of  November,  1886,  enjoining 
them  to  immediately  suspend  and  discontinue  all  their 
ijperations,  works  and  lumbering  on  the  said  lots  ; 

"  Seeing  that  the  defendanfe  p^eadiindrHijp  a^^^  of 
\  the  Legislature  of  the  Province  of  Quebec,  46  Victoria, 
A  chapter  9,  it  yf.a^  enacted  that  the  Lieutenant  Governor  in 
Council,  as  sodn  as  the  necessary  information  had  been 
Sjbtained,  might  set  apart  as. "  Fores^  Land  "  all  the  un-, 
granted  lands  of  the  Crown  held  under  license  to  cut 
timbor,  except  such  parts  of  such  lice^ed  lands  on  which 
no  mQrcharitable  pine  or  spruce  timber  grew,  and  whiqh 
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w«>rd  fit  for  .B«ttU)nieut,  »nd  iiIho  hucH  othet  irartioiis- of 
th^  Uiigrantod  Imidd  of  ttte/'CroMrn  um,  on  the  rtiOoittn«nd- 
alioi^   of  Iho  CdrainiMHiomtr  bi  Crown  Ltm^|||||i«^Hl^^!it 
think   Kt   su   lo  not  iipurt/und  that  w] 
Oountnl  Belting  apart  HU«!h  forest  land 
ed  in  thu  Quobec  OfTKrialGassotto,  no  lanr 
torritory  bo  Hot  apart  Hhould  bo   sold  or  ay 
settlumMnt  purposes  until  aftor  tho  oxpjra 
ton   years   from   the   dat«^  of  itH   publi«;ation 
LioUtenant-Goveruor   in   Council    had,   by   an   ^Hor  iKi 
Council  pafiBtid;  on_the  10th  of  Septejthbd^rt  1883,  and_' 
published  in  the  Quebec  Othcial  Ga^tie^  on  the  22nd  of 
the  same  month,  set  apart  a  certain  territory^  in  which  the 
said  Township  of  Egau  is  included,  a«  ft  "Forest  Reserve  ;'* 
that   the   lots  of  laud  claimed   by  the"  complainant  are' 
covered   with    merchantable    timber  and. are  unfit  for 
settlement  ;  that  the  defendants  were  on  the  said  2l8t  of>' 
April,  1386,  the  holders  of  a  license  to  cut  timber  on  % 
ceHain  limit  which  included  the  said  lots  of  land,  term* 
inable  on  the  Ist  of  M^y  then, -next  (1886),  and  that 
the  said  license  ;was  duly' renewed  on  the  28rd  ofdctpbet, 
1886, 'foi  the  year  to  exph-e  on  the  Ist  of  May  then  ne^t  - 
(1887)  ;'4hat  the  location  ticket  Ranted  to  thb  compi^ii;^ 
ant  wai^  issued  in  violation  of  the  provisions  of  the  above* 
mentioned  A.ct ;  and  that  the  said  location  ticket  whs 
therefore   null  and   withotlt    effeot,    and  coujd^'ttdt-  be. 
invoked  against  them  nor  affect  their  rights  under  their' 
license  to  cut  timber  on  the  daid  lots  of  land  ; 

"  Considering  that  under  theterma  of  the  statute  above 
jnentioned,  the  Lieiitenant  Governdr  in  Council  i^^4>eund,  ~ , 
in  constituting  a  "forest  Reserve,"- to  except  "thej^fuds  of 
the^uograated  lands  of,ih%Orowtt  h^djopdeyylicense^ to* 
cut  "timbeti  on  W-hich  no  "nierchantable  pine  or  spruce  • 
grows,  and  which  are  fit  for  settlement,  and  must,  before 
erecting  any  "  Forest  B&serve,''  obtain  the^niBcesBary  iufor- 
..ma^tion  iti  that  respects  i  •   "       -        *         f' 

^Seeing  that  the  necessary  informlkion^n  that  respect 
had  not  be^n  obtained  when  the  Drder-i^*Council  of  the 
10th  o?  Sei^f ember,  1888}  was  pas6,^d,  egrectin^  the  Upper 
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and  Lowor  Ottawa  Agencies  as  a  "  Forrest  Reserve,"  but 
that  th«>  said  Order-in-Council  after  describing  the  terri 
tory  forming  such  "  For^t  Reserve,"  contains  the  foUoj;^- 
ing  proviso:— "Save  m^  except  all  lots  situate  in  the, 
"following  townships,  vyM^ich  hereafter  may  be  found 
"  (from  inspection  made  bjr^  competent  ahd  authorized 
"  persons)  iit  for  settlement  and  destitute  of  merchantable 
"  timber,  that  is  in  the  Townshi^f^  of  Guigues,— and  other 
townships  including  the  Township  of  Egan  ; 

"  Seeing  that  the  essential  requirements  of  the  statute 
were  not  complied  with ; 

"ConsidCTing  that  the  Township  of  Egan  has  conse- 
quently not  been  brought  undergo  prohibition  of  sale 
decreed  by  the  statute  ;  ■  ,'    r. 

"  Seeing  that  in  the  present  case  the  grant  of  land  and 
the  issue  of  tte  location  ticket  to  the  complainant  were 
preceded,by  an  inspection ;  -  y 

"Considering,   therefore,   tjiat  the  location  ticket  so 
issued  to  the  complainant  is  not  a  title  which  is  affected-^ 
by  an  absolute  nullity  and  is^Without\  effect,  but  is  one  * 
which  may  be  annulled  on  proof  bei'iig  made  that  the 
location  ticket  was  wrongfully  or  erroneously  issued  ; 

"  Considering,  moreover,  that  under  the  terms  of  the 
said  Order-in-Coiincil,  the  lots  iii  the  said  Township  of 
Egan  on  which  no  merchantable  pine  or  spruce  timber 
grew,  and  which  were  fit  for  *  settlement,  were  not 
.described  a^d  specially  excluded  from  the  "Forest 
Reserve,"  btit  that  all  lots  which  might  thereafter  be 
found  froIn=^nspection  to  b6  fit  for  settlement  and  desti- 
tute of  merchantable  tinil&er'were  indefinitely  excepted 
thetefrom  ;  "  '  ^ 

"Considering  that  under  the  terms  oi  the  said  Order- 
in-Council  none  of  the  land  within  the  Township  of  Egan 
is  absoltgely  excluded  from  pale,  and  that  consequently  a 
sale  of  land  therein  for  settlefiient,  even  if  made  without 
an  inspection,  is  not  affected  by  an  absolute  ntlUity  render- 
ing  it  without  effect  and  apparent  on  the  face  of  the  title, 
but  is  only  annullable  if  such  land  should  be  found  to 
have  had  merchantable  timbei/  growing  the^on  and  to 
be  unfit  for  settlementfi-  ^^  '  "^< 
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"  Considerinff  that  au  animllahle  title  should  have  pro- 
visional exec'^on  until  its  nullity  is  pronounced  by  the 
judgment  of  *\Court ; 

"  Coni^dering  that  in  the  present  case  the  location  ticket 
is  not  affected  by"  an  absolute  nullity,  although  it  may 
perhaps  be  annullable  ;  * 

"  Seeing  \that  it  is  a  condition  of  thg  license  to  cut 
timber  held\by  the  defendants  that  all  lots  sold  or  located 
by  the  Crown  within  such  limit  should  cease  to  be  sub- 
ject to  such  license  after  the  80th  of  April  following  the 
sale  or  locatioi 

"  Seeing  that\the  defendants  were  cognizant  df  the  sale 
and  location  to\the  complainant  of  the  lots  above-men- 
tioned and  described,  and  that  by  letter  ,pf  the  20th  of 
September  last  (1886)  to  the  Commissioner  of  Crown 
Lands,  they  requested,  him  to  cause  the  sale  and  location 
thereof  to  be  cancelled  or  to  give  permission  to  them  to 
cut  the  timber  thereon  without  having  to  pay  trespass- 
duty  ;       '  ^  ; 

"  Considering  that  the  defendants  cannot  take  excep- 
tion to  and  complain  of  the\sale  to  the  complainant  under 
the  conditions  o£  their  own  title,  but  that  they  are  bound 
thereby  to  respect  the  p0sse8i^ion  of  the  complainant  under 
the  location  ticket  granted  to \him  ; 

'  "  Considering,  moreover,  that  the  said  location  ticket 
can  only  be^^plJiulled  or  cancelled  at  the  instance  of  the 
Crown,  'aiv||ii^t  the  dftefendants  have  no  right  to  demand 
its  cancellation  ;^-.       > 

"  Considering  therefore  that  the  complainant  is  well 
founded  in  his  demand ; . 

"  Seeing  the  motion  made  by  the  complainant  that  the 
defendants'  be  held  in  contempt  of  this  Qourt  for  not  hav- 
ing obeyed  the  injunctions  laid  upon  them  by  the  writ ; 

"  Considering  that  it  has  been  proved  that  the  servants 
of  the  defendants  did  remove  after  tfee  service  of  the  writ 
certain  logs  cut  upon  the  lots  sold  to  and  in  the  posses- 
sion of  the  complainant,  but  'that  it  was  done  without 
the  knowledge  and  contrary  to^^the  will  and  intention  of 
the  defendants,  and  that  they  ordered  the  cessation  of  all 
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work  on  the  said  lots  as  soon  as  they  became  aware  that 
work  was  being  continued  ; 

h"  Doth  declare  the  injuuctious  laid  upon  the  defendants 
in  this  cause  to  be  perpetual,  and  doth  enjoin  them  to 
discontinue  and  cease  all  lumbering  and  all  operations 
and  works  in  connection  therewith  on  lots  Nos.  62  and  63 
in  the  sixth  range  of  the  Township  of  Egan,  now  in  the 
possession  of  the  complainant  under  and  in  virtue  of  the 
locatioh-ticket  granted  to  him  and  bearing  date  the  21st 
■of  April,  1886,  under  the  penalties  ordained  and  prescribed 
by  liw,  but  doth  relieve  the  defendants  from  thAr  con- 
tempt for  not  having  obeyfed  the  injunctions  laid  upon 
them  by  the  writ ;  ^ 

"•And  the  Court  doth  adjudg^e  and  condemn  the  defen- 
dants to  pay  the  costs  as  .well  on  the  principal  demand 
as  on  t^e  motion  to  ptJh^h"  their  contempt  in  violating  | 
the  injunctions  of  the  writ,  and  doth  grant  distraction^ 
thereof,  etc."  1 

May  23,  1887.]  '  -#  ' 

Gm  Irvine,  Q.  C^_and  /.  R.  Fleming,  Q.  C,  for  the  appel- 

,ts : — .     •      '       .  ;■ 

'he  writ  of  injunction  which  the  judgment  in  tljis 
lase  makes  absolute  was  rendered  at  the  instance  of  the^ 
petitioner,  upon  his  petition  representing,  that  the  peti- 
tioner w^as  proprietor  in  possession  of  lots  Nos.  66  and  ^6 
in  the  sixth  range  of  lots  in  the  Township  of  Egan,  m  iihe 
district  af  Ottawa,  under  a  location  ticket  obtained  by 
him  from  the  Government  of  the  Province  of  Quebfec  on 
the  21st  April,  1886>  on  which  he  had  made  the  requisite 
improvements,  and  that  the  defendants,  (now  appellants), 
without  the  consent  of  the  petitioner  (now  riesponaent), 
with  fifteen  or  twenty  hired  |ien,  about  the  16th  October 
last,  had  entered  upon  these  lots  and  had  thefe  established 
.achantier  for  the  pi^rpose  of  cutting  all  the  pine  ^d  other 
lumber  then  growing  on  the  said  lots,  and  had  cut  thereon 
at  least  five  or  six  hundred  pine  saw  Ic/gjs  and  were  conti- 
nuiug  their  lunvber  operations  thereori.  .  And  upon  these 
allegations  the  petitioner  prayed  that  the  ,  appellants 
should  be  ordered  to  cease  their  work  on  the  said  lots. 
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The  appellants  pleaded  first  a  denxurrer  which  was  dis- 
missed, and  to  which  it  is  now  unnecessary  to  refel*  as 
the  same  questions  are  raised  by  the  second  plea  which 
.  is  a  peremptory  exception. 

By  this  latter  plea,  the  appellants  set  up  that  the  lots  in 
question  are  included  within  the  boundaries  of  a  timber 
'  berth  held  >y  them  under  license  from  the  Crown  No. 
856  of  1885-6  an^  No.  6  of  1886-7,  and.  are  within 
the  boundary  part  of  the  Forest  Reserve  established  by 
Order-in-Gouncil  of  the  10th  September,  1888,  published 
in  the  Quebec  Official  Gazette  of  22nd  September,  1888,  in 
accordance  with  the  provisions  of  46  V^t-  Oh.  9  of  the 
Statutes  of  the  Province  of  Quebec,  and  that  the  appel- 
lants being  in  possession  of  the  said  lumber  berth  under 
licence  from  the  Crown,  at  the  time  of  the  issuing  of  the 
location  ticket,  and  since  that^  under  the  renewal  of  the 
same  license,  the  pretended  location  ticket  was  null  and 
void,  and  the  respondent  did  not  thereby  acquire  any 
•    right  in  or  to  the  said  lots.  "-^  ^     . 

The  answer  of  the  petitioner  to  thisTpJtea  was  in  sujb- 
stance  a  general  denegation  of  the  appelltoits*  lights 'jaM^d^ar'* 
«^;^reiteration  of  the  petitioner's  ownershi^i^of  the  lai#^^'^ 
question. 

Along  with  their  petition  the  respondents  filed  a  copy 
of  a  report  made  by  a  bush  ranger  at  the  instance  of  these 
applicants  for  location  tickets,  whoi  had  set  covetous  eyes 
on  the  jnost  richly  timbered  lots  on  the  appellants'  limits. 
In  this  report  the  bush  ranger  says  that  he  inspected  \ 
these  lots,  that  there  is  a  large  quantity  of  merchantable 
pine  growing  on  them  and  ab9u<^irt'y-five  acres  fit  for 
cultivation  on  each  of  these  lotsA^h^o.;li^  of  Record. 

It  is  hardly  necessary  to  refer ^^Jfcletter  filed  by  res- 
pondent, which  was  written  by  the  appellants  to  the* 
Department  of  Crown  Lands,  asking  for  the  cancellation 
''of  this  and  other  lots,  the  petitioner  ^ing  only  oneA£>  a 
numjber  of  others  who  Ijad  Applied  for  the  best  wooded 
lots  in'  the  appellants'  limij;s,  the  appellants  considered 
that  the.  Qovernment  was  bound  to  repudiate  the  unjust 
and  illegal  act  of  their  agent  and  thus  relieve  them  from 
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Irou^e  ttad  litigatioti,  and  the  Government  admitted  the 

^g^|tpf  tW  appellants  and  gave  notice  in  the  Official  Oa- 

of  t$e\l8th  November  last,  that  these  location  tickets'^ 

cancelled.     Bnt  tHat  the  appellants  should  on 

^unt  be  deprived  of  the  rights  which  the  law 

proposition  which  does  not  -reqi^ire  refn- 


eap 
au, 

addj-elised 
and  to 


have  admitted  the  signature  of  Joseph 

iand  Agent,  svibscribed  to  the  location 

he  correctness  of  the  copy  of  the  letter 

to  the  Department  of  Crown  Lands, 

^he  report  of.  the  bush-ranger,  Mathias 


Joaiini£ 

On  hik  partAth^re^ondent  has  admitted  the  grianting 
of  the  lioensew)  me  appellants  and  the  correctness  iof  the" 
copfies  pr(MlUoe4  and  filed,  and  of  the  OrderB''-in-Conncil 
resjpecting  XMl^West-^serv^  and  notl^s  of  cancellation, 
and  fuVtlTer^^t^t&e  Township  oi^^^n  is  included  with- 
in the  Wunauries  of  the  license  held  by  the  appellants, 
and  is  alsQ\inaude<v^ifhin  the  boundaries  of  the  Forest 
Reserve  c  indeW\thWe  facts  were  undeniable  and  the 
boundfiries  of  tke  fewest  iteperv6  are  cognizable  by  tne 
Court  without  prbot  t^  bein^  defined  by  territorial  dii  * 
sions  of  the  6puntm.\  U  .^ 

The  allegations  oJ'tt^  petition  as  W«ll  as  the  report  o^\ 
the  bush-ranger  filed  W  the  petitioner  showed  thai;  only  \ 
about  a  third\o^;^the  IS^nA  yrss  fit  (or  settlement,  and  that  ^ 
far  from  beingWstiture  6f  timber  there  was  a  large  quan- 
tity of  merchantable  piWtiyaber  growing  on  it. 

The  very  fact  Uiat)itha  petitioner  \  and  the  other  appli- 
cants for  the  lot8^a4  thetaa  inspected  shows  that  they  as 
well  as  the  CrownVltand  Ag^t  were  aware  that  the  lots 


were  in  the  Forest  Jieserv* 

It  is  difficult  to  imdersti 
stances,  the  Grown  jLond 
violation  of  the  exprew  pr< 
location  tickets  for  these  loti 


id\how  under  these  circuin-yr 
Lgeiit  took  Upon  himself,  in «  . 
dbition  of  the  law,  to  i^sue 


The  judgment  of  the  enpei 
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I  the  repbrt  of 


s  rendered  at   . 


^i 
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Aylmer,  on  the  24th  of  Febtrtary  last,  dismissingr  the  ap- 
pellants' pleas  and  making  t|he  injunction  perpetual. 

The  grounds  of  this  decisi^  are  first  :— 

That  under  the  terms  of  thle  Statute  already  mentioned, 
the  Lieutenant-Governor-in'Oouncii  is  bound,  in  consti- 
tuting a  "  Forest  Reserve,"  tcj  except  the  parts  of  the  un- 
granted  lands  of  the  Crownj  held  under  license  to  cut 
timber  on  which  no  merchaD^table'  pine  or  pine  tiinber 
grows,  and  which  are  fit  for  settlement,  and  must  before 
erecting  any  "Forest  Re8er|e,"  obtain  the  necessary 
information  in  that  respect,  and  that  the  necessary  infor- 
mation had  not  been  obtaine^,^  but  that  the  Order-in- 
Oouncil  after  describing  the  territory  forming  such  Forest 
Reserve  save  and  except  all  loti  situate  in  the  folldiwing 
townships  which  hereafter  ma^^be  foui^  (from  inspection 
made  by  competent  and  authoriUd  persons)  fit  ibr  settle- 
ment and  destitute  of  merchantable  timber  in  the  Town- 
ship of  Uuigues,  and  other  tcrwm^ips  of  Mr]|iph  the  Town- 
ship of  Egan  is  one,  and  that  contequentl]f  Vo  land  in  the 
Township  of  Egan  is  absolutely  (excluded  ?rom  sale  and 
such  sale  is  not  null,  but  only  annlnllable  at  the  suit  of  the 
Government,  in  case  the  land  so  sold  should  be 'fistund  to 
hav0  merchantable  tii^ber  growing  thereon  and  to  be  un- 
fit for  settlement.  T 

The  appellants  respectfully  contends —   ° 

That  the  prohibition  contained  I  in  the  Statute  makes 
absolutely  ujill  any  sale  made  b]^  the  Commissioner  of 
Crown  Lands  or  his  agents,  in  violation  of  its  provisions, 
and  that  \}ie  Court  is  bound  tp  hold  any  such  sale  as  ab- 
solutely null  and-dismiss  any  legal  proceeding  based 
upon  it. 

That  there  is  nothing  indefinite  in  the  delimitation  of 
the  teititory  constituting  the  Forest  Reserve — nor  even  in 
the  exception  when  properly  construed.  , 

If  the  exception  w^re  indefinite,  it  might  be  of  no  avail, 
but  that  could  not  afiect  the  validity  of  the  order  as  res- 

icts  the  territory  set  apart  as  a  Forest  Reserve. 

Because  proof  might  be  required  in  order  to  bring  a  lot 

ithin  the  exception,  it  does  not  follow  ythat  proof  is  re> 
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^Itired  to  establish  th^  nullity  of  a  sale  of  land  within  tho 
limits'of  the  Forest  Reserve,  which  is  not  even  alleged  to 
be  within  the  exception. 
J.  E.  Robidoux,  Q.  C,  and  Rochon,  for  the  respondent : — 
Les  appelants  rencx)ntrdrent  d'abord  li^  requite  de  I'inti- 
m6,  par  une  defense  en  droit,  qui  fut  renvoy^e,  et  dans 
laquelle  ils  invoquent  ce  pr6tendu  ordre  en  Gonseil  dont 
il  est  fait  mention  dans  le  jugement  de  la  Cour  de  pre- 
miere instance.  II  est  Evident,  dan»  notre  humble  opi- 
nion, qu'une  defense  en  droit  ne  pout  £tre  bas^e  sur  un 
semblable  moyen  ;  c'est  la  conclusion  &  laquelle  le  savant 
juge  ad  hoc  est  arriv6e  en  renvoyant  celle  deib  appelants. 
Nous  croyons  inutile  d'insister  sur  ce  point ;  nous  devons 
Miscuter  les  pretentions  des  appelants,  telles  qn'exposdes 
dans  leur  exception  p6remptoire. 

La  premidre  question  qui  se  pr6sente,  est  celle  de  savoir 
si  les  droits  conforms  k  I'intimd  en  vertu  de  son  billet  de 
location,  penvent  Stre  affect^s  pafl'ordre  en  Gonseil  qu'on 
lui  oppose,  admettant  que  tel  ordre  en  Gonseil  existerait. 
Nous  faisons  cette  restriction,  car  la  preuve  de  I'existence 
de  ce  document  n'est  pas  au  dossier ;  le  savant  juge  ad  hoc 
en  fait  mention,  vu  que  les  pafties,  k  Targument  devant 
la  Gour  Inf6rieure,  ont  paru  I'adnlt^tre  ;  mais  nous  u'h^i- 
to^Bjsas  k  dire  qu'il  n'est  pas  prouv(§  et  que  la  produc^on 
d'un  tel  document  n'a  jamais  6t6  faite  dans  la  pr6s%te 
cause  :  nous  devons  en  conclure  qu'il  n'existe  pas.  D'aprds 
la  defense,  cet  ordre  en  Gonseil  serait  en  date  du  10  sep- 
iembre  1883,  et  aurait  kik  public  dans  la  Gazette  Offlcielle 
/de  Quebec  le  22  du  m6me  mois,  en  conformite  des  dispo- 
sitions de  I'acte  46  Vict.,  Gh.  9 :  or,  en  r6f6rant  an  num6ro 
en  question  de  la  Gazette  Officiello  et  qui  est  produit  de 
record  comme  exhibit  No.  4  des  appelants,  on  ne  trouve, 
k  prox>08  de  "  reserve  de  for^ts,"  qu'uiiie  copie  d'un  rapport 
dun  Comit4  du  ConseU  exiciUif;  il  n'y  a  pas  d'ordre  en  Gon- 
seil sur  le  sujet  et  nous  ne  croyons  pas  qu'aucun  ait  jamais 
^t§  public.  Gette  condition  essentielle  requise  par  la  loi 
pour  rstablissement  d'une  reserve  de  fordts,  n'a  done  pas 
6t§  remplie.  Voir  section  184  de  I'acte  sus-cit6. 
'    Maintenant,  donnons  si  Ton  vent  k  ce  rapport,  I'efiet 
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d'un  ordro  en  Gonveil ;  nous  soumotions  reBpoclaeusemeiit 
qu'il  ne  pout,  dans  les  qirconstonces,  fitre  iiivoqa6  contro 
rintim6.  ^D'abord,  Imb  formalit6H  prescritoa  par  I'acte  46 
Viot.  Ch.  9  ne  paraisHont  pan  avoir  6*6  remplies  ;  la  siec- 
tion  184'bo  litooramo  suit :  "  Amaitdt  que  lei  renseignementn 
"  nice$saires  out  pu  ou  pourront  6tro  pris,  apriSiH  le .'»)  murs 
"  1388,  le  lieutenant-go^vorneur  on  Clons^il  a  pu  ou  pour- 
"  ra  mettre  do  c6t6  corame  terres  &  bois,  touils  les  terres 
"  non  conc6djffr  de  la  Couronne  sous  licencA  le  dit  jour 
"  80  mars  1888,  pour  la  coupe  du  bois,  exo^tja^ les  parties 
"  de  ces  terifes  dotts  licence  sur  lesquelles  ifl^^ousse  pas 
"  de  bois  marchahd,  de  pin  ou  d'6pinette  et  qutitO^  mscep- 


"titles  de  dffrichement,  et  aussi  telles  autres' paiCtfes  des 


terres  noni  co|iced6es  de  la  Couronne  que  le  l^euteuant- 
gouvernetir  6u  Conseil,  sur  la  recommandation  d^Com- 
"  missaire  a  pu  et  pourra  juger  &  propos  de  mettre^^part, 
"  et  aussitot  qu'un  ordre  en  Conseil  ou  les  ordres  tfn  fjpn- 
"  seil  mettant  d  part  ces  terres  k  bois  ont  iU  public  dans 
"  Gazette  Officielle  de  <^u4bec,  et  k  compter  de  la  date  de 
"  cette  publication,  aucun  terrain  compris  dans  le  terri- 
"  toire  ainsi  mis  k  part,  n'a  du  6tre  ou  ne  devra  6tre 
"  vendu  ou  &ppropri6  pour  les  fins  du  d6frichement  jus- 
"  qu'A  I'eipiraji^  d'au  moins  dix  ans."  Voir  au8st-82 
"  Vict.  Gh.  ll,f».10,  paragraphe  8. 

L'on  voit,  par  fa  clause  du  Statut  que  nous  yenons  de 
citer,  qu'avant  d'6tablir  nne  reserve  de  for6t  dans  une 
partie  quelconqne  duTerritoire  de  cette  Trovince,  le  liewi- 
.  tenaht-gouvemeur  en  Conseil  est  tenu  de  faire  proc6der  ^ 
une  inspection  et  d'excepter  toutes  les  terres  sur  lesquei- 
les  il  ue  pousse  pas  de  bois  marchand  et  qui  sont  proprds 
k  la  colonisation.  Oette  disposition  de  la  loi  a  6jidem- 
ment  pour  but  d'emp6cher,  que  des  terrains  qui  serai^nt 
susceptibles  d& d6frichement^ ne soient  enlev6s  anxcolons 
et  ne  tombent  aux  mains  dcNl  marchands  de  bois.  Or,''  ces 
renseignements  n6cessaires  dont  parle  le  statut  n'avaient 
pas  6t6  pris,  lors  de  la  publication  du  pr6tendu  ordre  en 
Conseil,  puisqn'apr^s  avoir  donn6  la  description  du  terri- 
toire  d6sign6  comme  T68erve  de  fordts,  le  rapport  en  ques- 
tion contient  le  proviso  si^ivant :  "  Sanf  et  exc^pt6  tous  les 
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"  lots  situfea  daws  lea  cantons  suivants,  qui  seront  trouvfes 
•*  (d'apres  d«B  inspections  fait«i8  par  dt»B  personnos  autori- 
"  *k%  et  connj^tentes)  prppres  A  fetre  6tablis  «t  sur  lesquels 
"  il  n'y  a  pas  do  bois  de  commorco,"  c'est-A-diro  dans  le« 
cantons  de  Gnigues,  et  tin  certain  nombre  d'antroa  ean-) 
tons  comprenant  le  canton  Egan.  Le«  inspections  reqtai- 
ses  par  la  loi  devaient  6tr<i  faites  avant  que  Ton  pftt  met- 
tto  en  force  les  dispositions  du  Statut  au  sujet  des  riserves 
de  forfits  ;  on  ne  pouvait,  comme  on  a  somblfe  vouloir  le 
faire,  remettre  d'une  manidre  ind^finie,  Vaccomplissement 
d'une  formalitfe  qui  est  de  rigueur. 

Mais  il  y  a  plus,  dans  lo  cas  prfisent,  une  inspection  a  > 
{\ik  faite  sur  l^s  terrains  de  Vintimfi,  avant  remission  de 
son  billet  de  location,  de  sorte  que   les  conditions  men- 
tionnfees  au  pr6tendu  ordre  en  Conseil  invoqufe  par  les 
appelants  auraient  6t6  remplies.     Nous  rfiftrons  la  Oour 
sur  ce  point,  au  rapport  de  Mathias  Joannis,  garde-fores- 
_iier,  page^  2  de  I'appendice  du  factum  de  rintimfe.    Ce 
rapport  constat?!  qu'il  y  a  environ  trente-cinq  acres  de 
terre  propre  A  la  culture  sur  chacun  des  lots  de  Tintimfi. 
'  Le  seul  fait  qu'il  y  aurait  encore  du  bois  de  pin  ou  d'6pi- 
ueite,  n0  les  rendent  papjpour  cela  impropres  k  la  culture  ; 
au  eontraire,  ce  soht  souvent  les  terrains  les  mieux  boists 
qur-Bont  les  pliis  Busceptibles  de  dfefrichement.    II  est 
assez  difficile  d^  reste  de  trouvet  dans  la  ^"^^f^^^^^ 
cantons  qui^tout  en  fe^nt  propres  A  la  coloni8ati|^pe 
soienrpas^  en  m6me  teimps,  plus  ou  moins  couvertl  de 
bois.     Dans  ces  caS,  le  Gouvernement  a  une  discrfition  k 
exercer,  et  sur-les  renseignements  qui  lui  sont  fournis  par 
sea  officiers,  il  doit  decider  si  tel  ou  tel  terrain  pent  6tre 
avantageusement  conc6d§  pour  des  fins  de  colonization. 
Le  Gouvernement,  usant  de  <5ette  discretion,  et  d'un  droit 
qui  ne  pent  6tre  conteBt6,  decide  dans  le  mois  d'atrril  1886, 
de  cone6der  4  I'intimfe  les  lots  en  question  en  cette  cause ; 
il  n'y  a  \k  rien  de  eontraire  k  la  loi. 

En  admettant  les  pretentions  des  appelants,  une  terre 

lie  pourrait  6tre  conc6d§€i  ou  vendue,  que  lorsqu'elle  serait 

depouill6e  de  tou^^bois  de  construction ;  en  sorte  que  le 

colon,  qui  est  oblig6  de  lutter  contre  teiltede  misire,  tant 
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de  beaoiiyB  urgenta,  ae  trouverait  an  milieu  de  la  forAt,  on 
face  de  la  n6ce8Bijt6  d'aoheter,  qnelqae  foia  fort  oher,  le 
boia  de  'ConBtruction  roquis  pour  aa  modeate  exploitation. 
La  loi  ne  peat  avoir  on  vne  an  pareil  Hyntdme. 

D'apr6M  lea  tormea  du  rapport  publi6  dana  la  Gazette 
Oflici|(>lle,  et  produit  par  lea  appelanta  potir  oe  qa'ila  pr6- 
tend|6nt  Atre  un  ordre  en  Conaeil,  Ton  voit  <|a'ane  reatric* 
tign,  importante  eat  faite  poar  c^ortaina  cantotia,  parmi  lea- 
qatj/ls  ae  troave  le  cannon  Egan :  on  parait  avoir  voala 
inc^lare  d'uue  manidre  c|IUnitive  et  abaolue  dana  la  "  H6- 
ae^ve  de  fordta,"  toaa  les  cantona  qui  aont  6nam6r68  dana 
la  premiere  partie  de  ce  rapport ;  qaa^t  an  canton  Egan, 
eft  qaelquea  aatres  mentjonnfis  dans  le  dernier  paragra- 
phe,  il  eat  dit  qno  toaa  lea  terrains  8itn68  dana  lenra  limi- 
tea,  et  qui  aeront  prbpres  kHre  6tablia,  poarront  dtro,  aur 
ipapection  faite,  conc6d68  poar  dea  fina  de  coloniaation. 
Aacun  de  cea  terrains  n'eat  done  irr6vooablement  compTia 
dana  la  "  Reserve  de  fordts/Vet  rien  n'empdche  le  Goaver- 
nement  d'en  disposer  de  la  manidre  qa'il  jage  convenable. 

Gommo^dernier  argament  sur  ce  point,  noua  soumettona 
respectaeuaement,  que  les  appelant!,  par  cette  partie  de 
lour  dSfenae,  excipent  da  droit  d'aatrai  et  invoqaent  dea 
moy ens  qai.ne  competent  qa'&  la  Goaronne.  Si  le  titre 
octroy^  A  I'intimd  I'a  6t6  erron6ment  oa  aar^de  fausaea 
representations,  il  n'y  a  que  la  Couronne  qai  puisse  s'en 
plaindre  et  demander  sa  cancellation.  De  plus,  ce  titre 
doit  avoir  pleine  force  et  effet,  tant  qa'il  ne  sera  paa  on- 
nvti^  oa  r6voqa6  par  Tautoritd  comp^tente.  Ge  principei 
fait  la  base  d'un  dea  principaux  motives  da  jugement  ren- 
du par  le  savant  jage  de  la  Oour  Sup^rieure  et  coD9a 
dans  les  termes  suivants :  "  an  annullable  title  ishould 
have  provisional  execution  until  its  nullity  is  pronounced  ■ 
by  thd  judgment  of  a  court,"  et  aussi  par  le  consid^nant 
qui  se  lit  comme.suit :  "  that^the  said  location  ticket  can 
"  oQly  be  annulled  or  cancelled  at  tha  instance  of  the 
"Grown  and  that  the  defendants  havci.no  risht  to  de- 
"  mand  its  cancellation."  "••  v 

En  supposant,  ce  que  nous  sommei;  loin  A'admettre, 
que  le  titre  de  Tintimd  serait  susceptible  d'annulation,  il 
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eat  r«y  Hn  prima  fane^  il'mi  caracUru  U'nutht^jiitiiitA  «t  do 
vulidiU^  qai  ii«  iHiut  Atru  in^^onnti  (  il  (Mmrmit  Atr»  tin 
at-tt>  t^iiQuliihln,  main  il  ir«>Ht^-Mriniii»mtuit  pan  iiul  d'uiin 
nulliU)  abitolaii.  II  n'y  a  quu  Im  tribunauz,  inr  niiu  ac- 
tion «>n  nulliUt,  »t  Ui  Gdtivortu«m«<nt  dann  Ioh  vm  indiqu^'N 
par  fa  loi,  qui  puiRitunt  on.prononeur  Tannulation  ;  noun 
ojiurouR  k  I'appul  de  v«>tte  prfituntion,  le  paniagd  Huivant  > 
du  LaUru^it,  ypl.  18  No.  698-:  "T^rnt  quu  lu  contfat  n'a 
"  pan  dtd  unnuU>,  il-itxiatu  i^t  produit  touH  len  rtfi>tii  d'un 
"  couiraf  qui  Horait  ploinumunt  vulablo.  Il  u  Hd  jug^i 
"  qu'il  on  uqt  ainsi,  alors  mdmu  quu  la  nullity  eat  abHoiuu  »t 
"  d'ordrt)  pabliu ;  Tattle  u'tin  a  pan  moinii  efFot  tant  qu'il  n'a 
V  pas  6t6  annul6.par  loii  tribunaax.  Oela  n'est  pas  dou- 
"  toakr  Quand  lu  contrat  iBHt  inexifitant,  la  loi  dit  quo 
"  robligation  no  pout  avoir  autmn  offet  ;ijBaiii  si  I'aote  eat 
"  Himplemont  uul,  il  a  uno  oxuitonc^o  I6gal(^  jusqu'A  o«> 
"  qu'il  ait  6t6  annuK* ;  done  il  doit  produire  bob  ofTots  juB-  • 
"  qu'd  co*que  lo  juge  «n  ait  prononc6  I'annulation.  Bt  il 
"  n'appartient  qu'auz  parties  intdresB^es  d'agir  eh  uullit6,  v 
J  elloB  senloB  peuvent  savoir  s'il  est  do  lour  int6r6f^^ 
•'  maintenir  I'acte  ou  d'en  provoquer  rannulation."-»-Oette 
doctrine  est  partag(&e  par  tous  lea  auteurs.  ^^ 

Gomme  lo  declare  1&  jugoqient  de  Is^^ur  de  pfemidre 
instance,  il  n'y  a  que  la  Couronne  qui  puisse  i)our8nivre 
la  nnllit6  du  billeC  de  location  octroy^  4  I'iQtitn^.  Le 
mdmo  principo  a  H4  consoiprd  par  cette  Honoratble  Oour, 
dans  plusieurs  «au8e8  ou  il  s'agisBait  de  Lettres  Patentes ; 
nous  mention t;ieron8  entre.aUtres : — Pacaud  Sf  kickaby,  lor 
Q.  L.  R.  p.  245,  et  MacCraken  Sf  Logve,  6  L.  N.  p.  00. 
D'ailleurs,  en  supposant  m^me  que  ce  titre^  serait  nnl, 
nous  Boumettons  que  cola  ne  pourrait  justi^er  les  appe- 
Jahts'de  8'6tre  empar6  de  la  propri6t6  de  ^'intime  par  force 
et  violence  comme  ils  I'ont  fait ;  lis  devaieht,  dans  ce  cas,  . 
au  lieu  de  so  faire  justice  k  Bux-mftmes,  s'adresser  anx  tri- 
bnnaux  pour  obtenir  I'expulsion  de  rintim6.  Mais  nous 
sommes  convaincus,  qu'il.  n'y  &i:|ra  pas  Jien  de  consid6rer 
la  force  de  cet  argument,  et  que  cette  Honorable  Oour 
adoptera  la  mani^e  de^voir  dn  savant  juge  ad  hoc,  en  d^* 
cidaatj^urleiitre^Httttm^  est  parjfaitement  valide.— — 
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d>min<)  dimziAmM  moymi  d«  dAbrnM,  I<m  appiflanU  In- 
vo<im>nt  uiie  licence  ou  purmU  du  ooa|M)  d«  boi»  %xkt"\m 
t«rraini  de  Plntim^.  IIh  alUgnHut  qu'^  la  dat<t  dti  billot 
d«  location  <x  troy*  k  rintim*.  iU  ^taiont  porttmra  do  cwtte 
lioMiM-e.  dont  roHut  ■'ftUmdait  juiiqaiiu  Iw  mai  •uivanl  ^, 
(188«),  ol  (}u'«Ue  aurait'6t(^  rminovt'knt  t-ii  ioiir  favour,  l«  \ 
28  octobre  do  .la  m«m«  a;iiirio  poar  jittqu'aa  l«r  mai  1887. 
— U  Cour.vouira  bleu  ici  roinarqu«r,  quVntr«  lu  ler  mai 
«t  l«  28  o<toljr«*1886,  |<w  rtppn^a^itM,  <t'aprA8  louri  pn^prea 
allAgatioMH,  no  pouvaioiU  pr«Mndr«  A  auruu  droit  sur  l«a 
propri6t^)ii  do  rintiin*  on  vortu  do*  lour  lironco.— Mainio- 
nant,  doux  quoations  Mog^^Nontont ;  d'abord.  un  billfet  do 
lot5ation  pouvait-il  l6gRlomontt«manor  on  favour'^e  I'tnti- 
ra6,le  21  avril'  1880,  alorH  que  Ig .  lioenco  doa  appolanta  . 
aait  encore  on  force  ?  EnHuite,  lo  ronouvolhrment  do  cotto 
lict^nofl,  op«rfr  le  38  octobre  1886,  pout-il  allwter  lo«  droite 
conf(^r6ii  k  rintirat"  par  son  billet  de  location  ?     En  d'au- 

tros  tormea,  7  n-t-il  conHit  ontre  ks  deux  titrtfa  ? I] 

auffit  de  r6f6ror  k  la  liconeo  mAmo  dea  appelanta,  pour 
tronver  la  solution  de  cette  difficult6,  qui  n'eat  qu'appa- 
reti^,  et  pour  ao^  convaincre  quo  lea  droits  dg.  HintimS 
restent  intacta ;  noUa  voulona  parlor  de  la  clauae  de  leur 
licence  qui  8Q  liUomme  auit :  "All  Jots  sold  or  located    • 
"  by  authority  of  the  ComAiissioher  of  Crown  Lands,  prior 
"to  thetlate  hereof,  are  to  be  held  as  excepted  from  this 
"  License,  an^  lots  so  sold  or|  located  subsequently,  shall 
"  cease  to  be  subject  to  it  aft^r  the  thirtieth  April  follow- 
"  ing,  and  whenever  the  sal^s  of  any  iluch  lots  shall  be 
"-cancelled,  they  shall  be  restored  to  this  Licanse."— Oette 
condition  est  impbs^e  k  tou|;  porteur  de  licence.    A:nsi 
done,  in^me  d'aprds  le  titre  qnl'ils  invoquent,  [es^appelants 
ne  penvent  justifier  leur  empi^^tement,  car  ils  (6taient  te^nns 
de  respecter  la  possession  de^  i'intim^,   aussi  longtemps 
quQ'aon  billet  de  location  >snbsi8te>ait ;  et  comme  le  dit  le 
jugement,  de  la  Oour  de  premiere  instance,  "  the  defen- 
"  dants  cannot  take  exception  to  and  complaiifi  of  the  sale 
"to  the  complainant  under  th©  conditions  of  their  own 
"  title,  but  that  they  are  boudd  thereby  to  respect  the 
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"^  possession  of  the  coj^plainailC  ander  the  location  ticket 
"  granted  to  him." 

Yoyons  mainte^ue^t,  si  Les  appelants  6taient  de  bonne^ 
foi,  loTsqu'ils  sont  entr^s^  sur  les  propridtes  de  I'intiin^ 
dans  le  mois  d'octobre  dernier.  Les  documents  prodtlits 
^an  dossier  d6montrent  clairement  qn'ils  ne  T^taient  pas. 
II  est  6tabli,  que  bien  avant  la  date  de  lear  nsurpation,  ils 
connaissaient  I'existence  da  billet  de  location  en  vertn 
daqael  TintimS  6tait  en  possession  des  lots  en  question 
en  cette  dause. — lis  savaient  que  I'intim^,  comme  colon 
<^  bonne  foi,  avait  fait  et  6tait  encore  4  faire  but  ses  lots, 
les  atn61iorations  et  d6frichements  voulus  par  la  loi. 

Sa^hani  qu'ils  n'avaient  aucun  droit  sur  ces  terrains, 
les  a{>pelants  firent  plusieurs  d-marches:  auprds  dn  Gom- 
missaire  des  Terres  de  la  Gouronne,  afin  de  Tinduire  k 
canceller  letiti^  dn  rintim^ ;  nous  r6f(§rons  la  Gour,  sur 
ce  sajet,  k  la  lettre  6crite  par  les  appelants  et  adressie  k 
I'Hon.  W.  W.  Lynch,  en  date  du  20  septembre  1886.— 
Malgr^  leurs  instances  et  la  pression  qu'ils  exercerent  sur 
THonorable  Gommissaire,  les  appelants  ne  parent  obtenir 
letlr  demande  et  le  billet  de  location  de  I'intimg  ne  fut 
pas  cancell6.  G*est  alors  qu'ils  d6cident  de  passer  outre 
et  de  tftcher  d'atteindre  leur  but  par  la  force  et  la  violence ; 
ce  moyen  leur  paraissait  sans  doute  facile,  V14  .la  fSublesse 
et  la  |>auTret6  de  leur  victime.  Le  15  octobre  dernier,  les 
appelants,  acoompagn^s  d'une  vihgtaine  d'hommes,  sans 
droit  et  sans  autoritS  aucune,  entrent  forc^ment  sur  la 
propri6t6  de  I'intimd,  et  Ik  se  livrent  aux  depredations  les 
pins  rdvoltantes ;  et  js'ils  n'eussent  et6  arrdtds  dans  leur 
oeuvre  de  devastation,  par  le  V^esent  bref  d'ihjonction,  il 
est  probable  q^'il  n'y  aurait  plus  anjourd'hui  un  seul 
arbre  sar  les  foCs  de  I'intime.  >  ■     '. 

'■■.  Gen'est  pas  la  premiere  fois  que  des  marohands  de  bois 
cotnmettent  des  empi^tements  aussi  aadacieux,  encourages 
qu'ils  sont  par  I'impanile  qui  Te8;^lte  de  la  "pauvrete  du 
colon.  II  i^tl  temps,  croyons'nous,  que  des  abus  aussi 
criants  que  ce^x  dont  les  appelants  se  sont  rendns  coupa- 


Les  appelants  ne  peuvent  apporter  auoune  raison  plaiw- 
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ble  pour  excuser  leur  usurpation ;  k  tous  les  points  de 
^  vue,  leur  conduite  envers  I'intimfe  est  ill6gale.  ^ 

A  vant  de  terminer,  nous  croyons  devoir  attirer  de  nou- 
veau  I'attention  de  cette  Honorable  Cour,  sur  le  fait  que 
nous  nions  formellemeut,  qu'un  ordre  en  Oonseil  au  sujet 
des  reserves  de  fordts,  ait  jamais  6t6publi6dan8  la  Gazette 
Officielle  de  Qu6bec ;  nous  avons  discutfi  les  pr^tejitions 
des  appelants,  comme  si  tel  ordre  en  Oonseil  eut  6t6  pu- 
/bli6,  parce  que  le  fait  semble  6tre  admis  par  le  savant 
Juge  de  la  Cour  Infferrenre,  tandis  qu'il  n'y  a  de  produit 
au  dossier,  comme  nous  I'avons  d6jd  dit,  qu^un  rapport 
d'un  Oomit6  du  Oonseil  Bx6cutif.  t- 

Sept.  128,  1887.] 
Church,  J.  (diss.):— 

This  group  of  cases  presents  difficult  and  important 
questions.    The  legislation  on  the  subject  of  the  sale  of 
Crown  lands  and  the  lease  of  thq  Cro^n  domain  for  the 
purooseA  of  the  timber  traffic,<»iid  the  executive  authority 
ov^  sales  to  settlers  and:  leases  to  lumbermen,  is  in  a 
mdre  or  tess  confused  coMition.    It  has  grown  with  the 
growth  of  the  country,  and  has  always  been  fragmentary 
and  tentative,  and  it  is  not  eaisy  to  deBne  the  precise  * 
nghts.of  the  Crown,  the  lumberman  and  the  settler, 
when  they  come  into  conflict,  without  a  full  grasp  of  the 
whole  subject.  . 

Looking  back  upoh  the  legislation  of  the  past,  it  is  ap- 
parent that  the  control  of  the  Crowu  domain  was  ceded 
to  the  people  of  this  country  for  two  purposes  :  First,  the 
promotion  of  colonization  and  Vttlement;  second,  the 
creation  of  a  revenue  and  the  festering  of  the  lumber 
traffic.  These  purposes  are  not  necessarily  antagonistic, 
but  they  sometimes  become  so  when,  under  the  guise  of 
settlement,  parties  seek  to  obtain  possession  of  the  choice 
spots  in  Some  lumberman's  limit  convenient  of  access,  or 
where  lumbennen  aife  selfish  and  oppose  the  progress  of 
settlement  by  a  stout  assertion  of  rights  which,  however 
technically  sustainable,  are  nevertheless  a  violation  of  the 
puDuu  policy  or  tne  »■»""■•■••  «"  -»-=- — *^-^--=i  «  ■       it- 

colonization. 
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Long  before  the  passing  of  the  Act  22  Vic,  cap.  28,  a 
large  part  of  the  most  accessible  portions  of  the  Crown 
domain  became  the  subject  of  license  to  lumbermen,  and 
as  settlement  extended,  these  parties  have  seen  their  ter- 

'ritory  invaded  sometimes  by  bona  fide  settlers,  but  oftener 
perhaps  by  persons  who,  under  the  guise  of  settlement, 
sought  to  possess  themselves  of  the  pine  on  the  lumber- 
man's limit,  and  foif  which  he  had,  often  paid  very  large 
sums  either  by  way  of  bonds.  :to  the  Government  at  the 
time  o*f  concession,  or  i^by'feect  purchase  from  other 
grantees,  and  on  whicl^  he  ffltjclsexpend^d'  also  very  large 
sums  for  creek  and  river  improveJtemts,  etc. 

The  leases  to  4he  lumbermen  were,  by  their  terms, 
annual,  but  there  has  always  been  inserted  in  such  leases 
the  right- of  renewal  the  succeeding  year  on  complying 
with  the  conditions  imposed  by  the  Departnient,  and  for 
many  years  renewal  was  obligatory,  so  that  the  tenure 
was  regarded  as  a  fixed  one,  but  for  the  convenience,  ap- 
parently, of  the  lumbermen  an  itUenegnum  existed  from 
the  end  of  the/vrinter  and  spring  operations  in  the  forest 

,(80th  April)  till  the  1st  December  succeeding,  the  period 
usually  consumed  in  bringing  the  timber  to  market  and 
disposingof  it,  during  which  the  lease  upon  the  face  of  it 
terminated.  This  was  evidently  to  enable  the  lumber- 
man, after  the  salei  of  his  year's  product,  to  make  payments 
of,the  ground  rent  and  Crown  dmes  to  the  Crown,  and  file 
the  necessary  rerums. 

As  settlement  extended,  and  the  conflicts  between 
lumbermen  and  settlers  became  more  frequent,  and  the 
value  of  the  pine  timber  increased,  and  speculators  became 
correspondingly  more  anxious  to  possess  themselves  of 
the  pine  timber  under  the  pretence  of  settlement,  the  Le- 
gislature appears  to  have  concluded  that  it  was  necessary 
to  guard  the  public  interest  in  the  pine,  jand  to  secure  it 
as  a  source  of  provincial  revenue,  rather  /than  to  allow  it 
to  fiill  into  the  hands  of  persons  who,  pretending  a  desire 
of  nettlement,  complied  with  the  conditions  of  saleand 
thus  fl»»tiT«H  flTf  ftWHive  groves  of  pine  timber,  paawfliihe. 


Act  46  Vic,  cap.  10,  sec.  2,  whereby  the  pine  timUif  for 
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^'^^^^^"^^^aa^saJes  or  promises  of  sal^,  location  tickets 
was  reserved,  and  was,  by  the  same  section  of  the  Act 
declared  to  be  the  property  of  the  Crown  as  against  th^ 
purchaser,  location  ticket  holder  and  all  other  persons^ 
reserving  to  the  location  ticket  holder,  when  he  became 
patentee,  the  right  to  purchase  it  at  a  fixed  price 

The  following  year,  by  46  Vic ,  cap.  9,  authority  was 
taken  to  create  a  Forest  reserve,  and  sec.  6  of  that  Act 
provides  for  that  as  follows :-Sec.  6.  "The  Lieutenant- 
»overnQr.m-Ooancil  may,  as  soon  as  the  necessary  infor- 
•  mation  can  be  obtained,  after  the  comings  into  force  of 
^^  thi^^  Act,  set  apart  as  'forest  land'  all  the  ungranted 
lands  of  the  Crown,  no^  held  under  licenses  to  cut 
timber,  except  such  parts  of  such  licensed  lands  on 
•which  no  merchantable  pine  or  spruce  timber  grows, 
"  and  which  are  fit  for  settlement,  and  also  such  other 
portions  of  the  ungrantdd  lands  of  the  Crown,  as  the 
"  laeutenant-Qovernor-in-Oouncil,  on  t!ie  recommendation 
"  of  the  Commissioner  of  Crown  Lands,  may  think  fit  so 
"to  set  spart;  and  as  soon  as  the  order  or  orders-in- 
"  council,  setting  apart  such  forest  land,  shall  be  published 
"  m  the  Quebec  Official  GazjsUe,  and  from  an\|  after  Jhe  date 
"  of  such  publication,  no  land  included  in  the  territory  so 
•<  set  apart  shall  be -sold  or  appropriated  for  settlement 
"  purposes,  until  after  the  expirotion  df  at  least  ten  years, 
I*  and,  not  then,  until  after  it  is  established  te  the  satisfac- 
"tion  of  the  Lfeutenant-Governor-in-Council,  that  the 
"  whole  or  any  portion  of  such  territory  may,  with  advan-     ^ 
"  tag©  be  opened  for  settlement.    The  order  or  orders-ih- 
"  council,  withdrawing  such  territoiy,  shall  likewise  be 
II  published  in  the  Quebec  Official  Gazette.    The  I'and  so  set 
"  apart   shall  be  known  and  designated  as  a  •  Forest 
"  Reserve.'  "    By  this  section  it  will  be  observed  tliat  all 
of  the  ungranted  lands  of  the  Crown  then  under  license  to 
cut  timber,  except  siioh  portions  thereof  as  contained  no 
pine  or  spruce  timber,  but  which  were  fit  for  settlement, 
and  such  other  portion  of  the  ungranied  lands  of  the* 
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Jit  to  set  apart  as  forest  land,  might  be  created  a  forest 
reserve.  This  was  to  be  done  as  soon  as  the  necessary 
information  coqld  be  obtained ;  was  to  be  ^ne  by  order-. 
in-couBcil,  this  order-in-council  was  to  be  published  in  the 
Quebec  Official  Gazette,  and  from  the  date  of  suoh  publica- 
tion, and  for  a  period  of  ten  years  thereafter,  no  land  inclu- 
ded in  such  reserve  could  be  sold  or  appropriated  for 
settlement,  and  not  after  that  period  until  it  should  be 
established  to  the  /satisfaction  of  the  Lieutenant-Governor- 
in-Council  that  the  whole,  or  a  portion  of  it,  could  advan- 
tageously ^be  opened  up  for  settlement. 

The  sixth  section  V  the  same  Act  made  it  the  duty  of 
the  Commissioner  of  brown  Lands,  after  ^he  publication 
of  such  order-in-CiOuncil>^o  exclude  from  any  license  any 
land  theretofore  cbvered  by  license  which  was  not  inclu- 
ded in  the  forest  reserve.    \  . 

This  statute  appeared  to  drJiw  a  hard  and  fast  line  when 
acted  upon,  between  lands  set  ^art  for  colonization  and 
thos6  set  ajpart  for  lumberrng  purposes. 

This  Act  came  into  force  on  the  80th  March,  1888.  In 
September  of  Hie  same  year  an  order-in-council  was  pro- 
mulgated creating  the  forest  reserve  contemplated  by  the 
Act  46  Vic,  cap.  9,  and  reciting  the  fact  that  such  action 
Was  taken  by  virtue  of  the  powers  conferred  by  that  Act 
and  on  information  and  documents  of  record  in  the  Depart- 
ment of  Crown  Lands  {vide  order-in-couAcil,  Q^fcto/  Gazette, 
23rd  September,  page  1576) ;  and  I  assume  these  docu- 
ments and  reports  supplied  "  the  necessary  information  " 
spoken  of  in  the  statute. 

By  this'  order-in-council  the  township  of  Egan  was 
made  a  part  of  the  forest  reserve,  but  there  was  this  reserve 
or  exception  in  the  order-in-council :— "All  lands  situate 
"  in  the  township  of  Egan  and  certain  other  townships 
"  in  the  order-in-council  mentioned,  which  might  there- 
:  "  after  be  found  (firom  inspection  made  by  competent  and 
«  authorized  persons)  fit  for  settlement  and  destitute  of 
"  merchantable  timber." 
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tion  several  questions  arise  :  1.  Was  it  competent  for  the 
plaintiffs,  under  the  titles  by  them  invoked,  to  bring/the 
actions  ?  Or  2.  Qould  they,  under  their  titles  and  o3  the 
facts  stated  by  them  in  their  petition,  ask  for  the  is^e  of 
f^  writ  of  injunction  ?  And,  finally,  if  the  writ  wa/Tduly 
issued,  is  the  judgment  maintainable,  or  should  ilf'be  set 
aside?  '        - 

On  the  first  question,  I  observe  that  the  statute  excluded 
from  the  proposed  sale  of  any  lot  the^ine  timber  on  such 
lot,  and  that  it  expressly  reserved  it  to  the  Crown,  and  I 
think  there  can  be  no  doubt  that  the  trespass  complained 
of  and  "  the  irreparable  injury"  which  the  plaintiff  sought 
to  be  protected  against,  was  the  removal  of  that  limber 
from  the  lot  for  which  he  held  a  conditional  promise  of 
sale.    He,  therefore,  had  no  direct  interest  in  this  timber ; 
his  interest  was  contingent,  and  depended  upon  his  sub^ 
sequently  becoming  the  patente^^  of  the  lot,  and  then  only 
if  he  desired  to  purchase  it,  arranging  ^ith  the  Crown  to  do 
so  (46  Vic,  c.  9,  sec.  6).    It  is  true  that  it  may  be  contended 
the  intrusion  of  the  defendants  on  his  lot  was  a  civil  tres- 
pass, bM  /v^^hen  did  a  ^ivpl  trespass  under  such  circum- 
stance^  as  these  becojbe  thd  subject  of  an  injunction  in 
England,  or  here^  or  ii France?     Especially  so.  when  an 
adverse  title  is  p^oduded,  and  a  possession  fyom  the  Crown 
shown  anterior  to  thj  authoHty  to  take- possession  by  the 
plamtiff,  coupled  wi#h  a  continuing  right  frenewal  of 
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Injunction  Act  is  aithoritV  found  for  the  issue  of  this 
writ?  Sub-sectipi^2i)f  8ectii)n  1  does  not  cover  this  case, 
for  ikat  section  reqikires  a  Valid  title  on  the  part  of  the 
plaintiff,  and  this  the  plaintiff  certainly  had  not  to  the 
timber,  for  thj^t  he  had  not  even  professed  to  purchase, 
and  as  respects  thdJ  Mnd,  he  wia  not  yet  proprietor  and 
might  never  become  skch.  i^sides,  "the  work "  referred 
to  in  the  clause  of  tlk  statute  is  not  intended  to  mean  the 
acts  which-  the  appelhint  is  described  as  doing  on  the  lots 
in  question.  '' 
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contain  express  provision  for  an  'injunction  not,  however, 
in  favor  of  a  private  individual  as  in  this  case,  but  by  the 
Grown,  and  seei^s  to  have  been  drafted  expressly  to  cover 
a  case  such  as  the  one  now  under  consideration,  thet  ohly 
distinction  being,  and  it  is  one  of  vast  import  in  this  case, 
and  it  is  this,  the  remedy  is  given  to  the  Crown  and  to  the 
Grown  alone,  in  order  to  prevent  any  person  trespassing 
on  the  property  of  the  Grown  or  cutting  or  removing  any 
property  belonging  to  the  Grown  or  in  which  the  Grown 
has  an.  interest.     I  do  not  find  any  similar  authority  in 
jfoVor  of  private  individuals.     I  do  not  deny  that  under 
the  Freuc}i  law  and  on  cause  shown,  an  order  substan- 
tially the  same  as  was  made  here,  could  be  made,  but 
what  I  do  say  is  that  when  made,,  it  would  be  made 
on  a  case  stated,  and  tHe  rights  of  the  parties  would 
be    litigated,    and   the  judgmen|;,    instead   of    taking 
the  form  of  a  perpetual  injunction  ordering  the  defen- 
dants to  cease  and  discontinue  lumbering  dperations,  ' 
would  have  decided  the  question  of  the  alleged  trouble 
ai^  have  defined  the  rights  of  the  parties  in  the  territory 
in  question.    As  it  appears  to  me,  this  judgment,  if  it  is 
to  have  full  scope  and  weight,  is  a  perpetual  bar  to  the 
defendants  ever  showing  any- r^hts  in  the  timber  on  the 
lots  or  ever  removing  it  by  lumbering  operations, — and 
that,  too,  in  face  o&lhe  fact  that  the  Orov^h  has  issued  its 
license  to  the  defendants,  authorizing  thein,  their  agents 
and  workmen,  to  cut  and  haul  ihis  timl>er.    I,  therefore, 
conclude  it  was  not  com^petent  for  the  plaintlfi^^  his  own 
name,  to  ask  and  obtain  a  writ  of  injunction  f^t^  mere 
civil  trespass  under  the  circumstances  cihown  in  tn^case. 
I  am  aware  that  the  Statute  confers  upon  holders  of  Ileu- 
ses of  occupation  the  same  rights  against  trespasser^  as 
would  'be  those  of  the  holder  of  letters  patent  from  the 
Grown,  but  ^ucxK^the  pine  and  spruce  ;timber  growing  upi)n 
his  lot,  and  in  which  he  has  no  beneficial  interest,  but  onl]r 
*  a  contingent  one,  he  cannot  prevent  the  limif  holder  who^ 
limit  comprises  the  same  territorj^,  from  going  upon  hi* 
'  lot  to  out  the  timber,  and  he  cannot  regard  him  as  a  tres-'j^ 
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Me  most  find  his  protection  through  the  Oro^n,    That 
statute  was  passed  when  the  settler  had  a  beneficial  in- 
terest in  the  standing  pine  and  spruce  ttm\>er. 
But  ail  this  assumes,  in  a  measure,  that  the  lot  in 

'  question  was  within  the  forest  reserve,  and  requires  an 
examination  of  the  question  whether  it  w«f  or  was  not 
within  it. 

In  the  first  place  the  plaintiff  admits  that  all  the  town- 
ship of  Egan  was  within  the  forest  reserve  unless  some 

^  part  of  it  was  exclrtded  from  it  under  the  terms  of  the 
order-in-conncil  of  September,  1888.  The  words  of  the 
order-in-council  are:  "Save  and  except  all  lots  which 
"  hereafter  may  be  found  on  inspection  by  competent  and 
"  authorized  persons  fit  for  settlement,  and  destitute  of 
"  timber.*:  ^ 

The  words  of  the  statute  are,  lands  upon  which  "  no 
"  merchantable  pine  or  spruce  timber  grows,  and  which 
"  are  fit  for  settlement  "—(46  Vict.,  cap.  9).  Th^  words 
of  the  statute  and  those  of  the  ofder-in-council  are  syno- 
nymous, if  not  identical.  I  shall  adopt  those  of  the  sta- 
tute in  the  observations  which  follow. 

A  v^ry  simple  query  which  can  be  easily  answered 
from  the  record,  and  even  from  the  plaintiff/s  own  plead- 
ings, disp9ses  pretty  conclusively  of  the  question.    Did 
merchantable  pine  grow  on  the  lots  in  question  when  the 
side  was  made  to  the  plaintiff  ?    The  plafi&tiff  in  his  peti- 
tion says  "  the  defendants  have  cut  several  hundred  pine 
"  logs,  imd  are  still  ci^^ing."    The  forest  ranger's  report 
filed  by  the  plaintiff  lays :  "  II  y  a  encore  beancoup  de 
"  pins  pour  les  fins  du  commerce."    If  this  be  true,  then 
there  was  merchantable  pine  on  the  lots,  and  if  there  was, 
then  by    the  terms  of  the  order-in-council  it  was  not 
excluded  from  the  forest  reserve,'but  was  included  in  it; 
and  if  it  was  included  in  it,  then  by  the  plaintiff 'g^^  admis- 
sion filed  of  record  in  the  case,  it  was  included  in  the 
lands  covered  by  the  defendants'  license  to  cut  timber, 
and  he  could  not  be  and  was  not  a  trespasser — vide  ad- 
misdons  in  tecord.  ' 
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made  by  the  Grown  landn  agent  and  its  anbaeqaent  ratift- 
cation  by  the  Oommisaioner.  Putting  aside  all  question 
of  surprise  or  deceit,  and,  respecting  which  I  don't  think 
there  is  adequate  legal  proof,  perhaps,  I  am  of  opinion 
the  sale  by  the  Crown  timber  agent  and  its  ratification  by 
the  Commissioner  was  ultra  vires  and  unauthbrized  ;  that 
the  land  was  within  the  forest  reserve  ;  that  as  such  it 
was  without  his  domain  for  the  purposes  of  sale  for  settle- 
ment until  restored  there  by  an  order-in-'council,  and  that 
such  order-in-council  could  only  be  passed  after  ten  years, 
and  then  only  on  report  showing  the  land  to  be  fit  for 
settlement,  and  that  until  that  period  of  time  hiSl'*elapsed 
and  such  proceeding  taken,  there  existed  a  statutory  dis- 
ability against  the  Commissioner  and  a  fortiori  again«t  his 
agent'.  That  it  is  not  a  question  of  a  voidable  act,  but  that 
it  is  an  utter,  cotaplete  and  absolute  nullity  as  between 
\  the  limit  holder  and  the  Commissioner  and  those  homing 
by  his  assuWed  authority,  and  that  the  only  right  whlioh 
such  sale, or  attempted  sale  could  give  would  be  to|  be 
recouped  his  money  and  any  contingent  loss  by  the 
Executive.^ 

The  control  of  the  Commissioner  of  Crown  Lands  over 
the  Crown  domain  is  only  such  as  has  been  expressly 
given  him  by  statute,  and  must  be  strictly  interpreted. 
The  fundamental  principle  is  that  the  Crown  domain  is 
inkienable.    The  Executive  Council,  as  the  administra- 
tion of  the  country,  has  necessarily  great  control  over  it, 
and  I  do  not  attempt  to  define  \s^at  its  powers  may  or 
may  not  be,  since  they  are  not  in  question  here,  but  a  vast 
distinction  exists  between  what  a  Commissioner  of  Crown 
Lands  may  do  and  what  the  v^ole  Executive  of  the 
country  may  or  can  do.  tfle  acts,  in  the  matter  of  sales, 
under  a<(delegated  statatory  authority,  and  quite  indepen- 
.  dent  of  tkis  functions  ol  an  Executive  Councillor  or  Com- 
missioner administering  the  Crown  lands.    He  cannot 
^assume  ani authority  which  the  statute  does  not  give,  nor 
\defy  it -^ni^  it  deme|,  him  the  iwwer  to  act.    If  he  does 
j,''yXuB  it  appeals  to  mCihe  did  in  this  case),  his  acts  are  simplv 
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I  am,  therefore,  of  opinion  thkt  the  respondents  had  no 
beneHcial  interest  in  the  timber  in  question,  that  it  was 
not  competent  for  them  to  take  the  writ  which  they  took 
in  these  cases  without  coiyoinkig  with  it  a  demande  that 
would  have  defined  the  rights  of|  the  partitjs  in  a  final 
and  determinate  manner ;  that  the  lots  were  within  the 
forest  reserve,  and  as  such  removed  from  the  control  of 
the  OommifjHioner  and  his  agents  for  sale  to  settlers.;  that 
the  attempted  sale  was  absolutely  null ;  and  I  thiiik  the 
petition  in  the  Court  below  should  have  been  dismissed, 
and  this  appeal  maintained;  but  the  m^orityof  the  Court 
holding  a  different  opitaion,  I  can  only  record  my  dissenj, 
which  I  he^rbby  do, 

In  the  Allaire  case  there  is  this  distinction  from  all  the 
others,  the  location  ticket  was  granted  before  the  forma- 
tion of  the  forest  reserve ;  but  from  what  I  have  before 
stated  it  will  be  gathered  that  I  don't  think  he  had  any 
remedy  by  injunction,  and  that  his  complaint  is  one 
which  should  have  been  brought  in  the  usual  manner, 
with  or  without  an  application  for  a  conservatory  order 
to  protect  assumed  rights  in  the  timber,  but  not  by  the 
process  and  in  the  manner  followed  in  this  case. 

In  conclusion  I  cannot  concur  in  the  modification  of 
the  judgment  w;hi<iii>  majority  of  this  Court  has  deter- 
mined upon.  If  thejmodification  is  of  any  substantial 
importance,  then,  to  that  extent,  it  is  an  admission  that 
the  plaintiff  was  aggrieved  by  the  judgment  of  the 
Court  below,  and  he  should  not  be  condemned  to  costs ; 
but  I  do  not  see  that  it  is  of  any  substantial  importance] 
since  it  does  not  point  out  what  direction  and  what 
extent  the  further  proceedings  which  may  b^  had  in  the 
Court  below  should  take. 

CaoBS,  J.  (*M.)  :— 

Paradis,  holder  of  a  location  ticket  under  the  Crowh  for 

'Ms  Nob.  69  and  70  in  th6  6th.range  of  the  township  of 

figto,  in  the  district  of  Ottawa,  of  date  the  26th  of  April, 

1886,  petitions  the  court  for  an  iiyiuiction  to  restrain 
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said  lots,  klleged  tob«  in  process  on  or  aboat  thu  16th 
0«!tober,  1886.  ^ 

Gilmour  &  Co.  phv^d  that  they  hold  a  license  fr9m  the 
Grown  to  cut  the  timber  on  .limits  which  include  said 
lots,  terminable  Ist  May,  1886,  but  renewable  on  the  2nd 
October,  1886,  for  the  year  to  expire  Ist  May,  1887  ;  that 
a  statute  of  Quebec  passed  in  1888,  46  Vic,  cap.  9,  antho,-. 
^ifiziid.  the  Lieutenant-Gk)vernor-in-council  to  set  apart  dis- 
tricts of  land  as  a  forest  reservei  to  wit,  all  the  ungranted 
lands  of  the  Crown  keld  under  license  to  cut  timber,  ex- 
cept such  parts  of  such  licensed  lands  on  which  no  pine 
or  spruce  timber  grew  and  which  were  fit  for  settlement, 
and  that  whei(i  the  ordei-in-council  setting  apart  such 
forest   land  had  been  published   in  the    Qwefrec  Official 
.Gazette,  no  latid  included  in  the   territory  so  set  apart 
should  be  sold  or  appropriated  for  settlement  purposes 
until  after  the  expiration  of  at  least  ten  years  from  the 
difte  of  its  publication ;  that  such  order-in-council  had 
been  passed  and  dul^  published  in  the   Qit^tec  Official 
Gazette  oh  the  22nd  September,  1888,  setting  apart  a  cer- 
tain territory  in  which  was  included  the  said  township 
of  Egan  as  a  forest  reserve ;  that  the  lots  in  question  were 
in  the  township  of  Egan  included  in  the  said  forest  re- 
serve,  Weie  covered  with  merchantable  timber,  pine  and 
spruce;;  and  were  unfit  for  settlement ;  that  Paradis'  title 
was  isisned  in  violation  of  said  statute,  and  was  null  and 

void. 

No  difficulty  existed  as  regards  the  license  to  cut  the 
timber  having  been  granted  to  Gilmour  Sc  Co.,  as  alleged 
by  them;  nqr  as  regards  the  location  ticket  \tt  favor  of 
Paradis  as  alleged  by  him.  It  is  also  admitted  that  Gil- 
mour ft'Co.  were-  cutting  timber  on  the  lots  in  question 
when  the  injuncti9n  issued  to  restrain  them.  The  facts 
in  issue  being  thus  established,  the  judge  of  the  Superior 
Courtr  who  first  granted  a  temporary  injunction^  made  a 
decree  in  effect  decl9riqg  it  perpetual,  from  which  decree 
or  judgment  the  present  appeal  has  been  taken  by  Gil- 
mour &  Co. 

Paradis  rwlieB  upon  the  pregprnption  in  his  favor  ra* 
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■ulting  fW>m  his  location  ticket,  and  the  fact  that  licenses 
to  cut  timber,  as  in  the  <ase  of  the  one  held  by  Gilmour 
*  Co.,  are  made  subject  to  a  reserve  in  favor  of  the 
Crown  of  a  power  to  grant  the  same  land  by  location 
tucket  to  settlers,  and  further  and  more  particularly  to  a- 
reserve  in  the  order-in-council  and  in  the  proclamation 
putting  it  in  fonte,  to  the  effect  that  there  was  except.»d 
the  parts  of  the  ungranted  lands  in  the  said  township  of 
Egan,  held  under  license  to  cut  timber,  on  which  no  mer- 
c'hantable  pine  or  spruce  grew,  yet  Ht  for  settlement,  and 
whu^h  might  thereafter  be  found,  from  inspections  made 
by  competent  and  authorized  persons,  Ht  for  settlement 
and  dwtitute  of  mercjiantable  timber. 

The  answer  to  these  objections  is 'that  the'land  in  the 
township  of  Egan  has  been,  by  operation  of  the  statute, 
the  order-iu-council  and  proclamation,  withdrawn  from 
the  operation  of  any  power  the  Government  or  any  of  its 
officers  might  otherwise  have  had  to  .dispose  of  it ;  that 
with  regard  to  the  reserve  thereby  purporting  to  be  made 
of  lands  fit  for  settlement,  and  on  which  no  merchantable 
timber  grew,  Hone  such  had  been  specially  excluded,  nor 
was  any  date  or  time  fixed  from  which  it  was  intended 
to  be  excluded,  although  to  be  operative  and  legal  it 
was  necessary  that  the  exclusion  should  be  by  definite 
description,  from  information  previously  obtained,  and 
to  operate  from  the  time  fixed  for  the  creation  of  the 
reserve,  viz.,  from  the  publication  of  the  proclamation. 
*°?  '*°'  ***  depend  upon  future  inspections  and  variable 
times  for  portions  of  the  reserve  to  suit  the  convenience 
of  the  Executive,  and  to  require  different  dates  for  various 
parts  of  the  reserve,  from  which  to  compute  the  ten 
years' duration  contemplated  by  the  statute ;  that  if  in- 
spections had  to  be  made  they  should  have  been  obtained 
before  the  order-in-conncil  was  passed,  so  that  any  lots 
suitable  for  ej-clusion  might  have  been  specifically  ex- 
cluded by  the  terms  of  the  order-in-counoil  and  procla- 
mation, without  which  the  reservation  in  question,  in  my 
opinion,  can  be  of  no  force  or  effect  whatsoever.    There  is 
thority  in  law,  but,  «n  the  pontinry,  an  exprefli~ 
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prohibition  to  grant  by  location  tiokct  lundN  inoldtlMd  in 
the  ror«Rt  r«Hierv«,  and  no  laud*  undnrliooniw  to  out  tinf* 
b«'r,  an  th«'a«  were,  were  to  be  oKtludml  from  the  foreiit 
rt>iierv<«  unleaa  they  ix>ntai|(|pd mio  merchantuble  timber, 
and  wi^re  fU  for  '*^t^'**>i^M|$|''<^^if  indiHpulable  and  made 
quite  certain  that  U||  lA^  iikK^d^Mtion  ought  not  t»  b«^ 
esoludcd  from  thl»  ®'l^i'«««»^«l!i  »nd  were  not  in  fact 
exclad«>d.  Thal^utrtlitflPtontain  a 'considerable  extent 
of  merchAUi|Hpmber,  a  fa<;t  certified  by  the  rangern 
tht>miielv«>M  in  ineir  report  wherever  the  location  tickota 
were  granted;  and  the  caUlKviiiwignedi  by  the  petitioner 
himleir  for  the  injunction  ia  that  Qilmour  k  Co.  are  oat> 
ting  pine  timber  on  the  lotM,  and  the  iigunction  is  Hought 
to  prevent  them  frotn  doing  ho,  although  the  etprenM  con- 
dition on  which  the  lots'  could  be  excluded  from  the 
forcHt  reHervo  wan  that  they  contained  no  n^Ahaiitable 
timber.  Paradia  himself,  ^y  hi8  own  proceeoffg,  ihowH 
that  hiH  title  ia  bad  and  in  violation  of  the  statute  and 
the  order-in-council.  The  report  of  the  wood  ranger, 
which  formed  the  pretext  for  iBauing  the  location  ticket, 
v     ahewB  the  same  thing. 

In  the  judgment  of  the  Superior  Court,  it  is  said  that 
the  location  ticket  of  Paradia  ia  a  title  not  null  but  an- 
nullable. I  think  it  is  granted  in  the  complete  absence  of 
authority  on  the  part  of  those  who  ibsvlvA  it,  and  fcherefore 
absolutely  void.  The  offik^rs  of  the' Government,  having, 
authority  to  give  it,  the  inatrument  cim  have  no  effect. 
,  jf  only  yoida^jl^^ave  Gilmour  &  Co.,  who  have 
its  fIfSMy,  no  recourse  ?  It  is  said  that  it  can  be 
side  at  the  instance  of  the  Crown,  but  Gilmour  & 
Co.  cannot  move  the  Crown,  and  a  perpetual  decree  has 
passed  against  them.  How  cjin  they  ever,  unlesi  by  the 
present  appeal,  get  rid  of  that  decree  '*  It  seems  to  me 
that  Paradis  should  have  commenced  a  suit  agunst  Gil- 
mour &  Co.  to  establish  priority  of  title  if  ii  was  prefer- 
able, and  in  that  suit  asked  for  an  injunction  to  hold 
temporarily  until  his  title  was  established.  When  that 
occurred,  it  was  time  to  ask  that  it  should  be  made  p«r- 
petuftl.    If,  indeed,  the  whole  merits  of  the  controversy 
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cMxn^  op  It  the  pn^Hfinl  prooMdinf ,  Oilmour  ft  Co.  mait 
l|»v«  th«  riflht  to  show  th^  nnnaykkritiMd  .u^tion  of  th« 
officwrB  f  ranting  th«  lajation  tiiikei  and  lin  nallily.    . 

Th«  lanj^cl«ime«l  by  the  r»Hpoudt>tit  was  eithor  itt  » 
oat  of  the  fonnit  ri»«»T/«'  from  th»^  dal«  of  th^-b^t  pttMict^^ 
tion  of  th«»  proilamation.  It  «otiId  aot  b<^ift*Hl  oat  cp' 
in  ttfftn  anything  thut  o«i  urn^d  anhMi^tteii^ly.  Th«  1^ 
yeara  of  inalienability  datwd  from  thA  ev«|it,  and  for  lh«' 
wholo  of  the;  rowrve  at  ons^e,  f  ot  pi«||»iii#l  by  portionu 
of  territory  *el©<;t««d  from  tim^-faj  tim^  iiflfc^ni  timiir 
The  terma  o^'  the  Jaw  required  it  to  be  fwttaedliy  the  one 
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pro<^eeding.     Undoubtedly  the  order-ia 
olamation  iu<;luded  the  township  of  Kg 
township  part  of 'the  foreat  reserve 
my  mind',  inoperuti\re  reservation  was  ine; 
dude  respondciits'  lots  ;  but,  suppose  it 
an   exeeptional  effeiit,  it  wan  iAcumbent    ,^^u  tut>   rw 
pondent  to  show  that  Jio  was  wrthin  the  eapeption,  that 
IS,  lie  would  have   had  to  eHtablish  that   bim  lots  were 
coqipoH(Hl  of  land  on  which  no  pine  or  «pf«oe  timber^ 
grew  and  which  was  .fit  for  settlement.    TM»  was  the 
condition  on  which  the  order-in-oouBuil  and  fioiaama- 
tion  permitted  their  exemption.    But  iir  place  of  kroving  - 
this  the  resiMndeat's  own  averment,  and  the    remedy 
which  he  seeks,  is  on  the  ground  thai  the  appellant  is 
c^*t*nf  pin«  timber  on  the  lots  in  quiestion,  a  fact  which 
contradictH  and  nullfies  respondent's  pretensions  to  title. 
Nor. is  this  left  a  mi|ter  diacretionary  witJh  the  agents  of. 
the  Grown.     — ^  ^^^    -  -_^ -_ 

Again,  it  is  urged  tbat  the  responded  has  a  tjtle  which  ' 
may  be  annullable  bui  which'is  not  null.  This  seems  to 
me  to  be  a  mistaken  idea.  The  pretended  title  is  simply 
na title  at  all:  it  is  nai  liable  to  be  impeached  for  any 
vie^  for  which  it  should  be  annulled,  4>at  is  non-existent 
beci^e  the  agents  ttf  tike  Grown  who  pretended  to  g^Mit 
it  had  no  authority  whstever  'to  do  so.  It  therefore  faili,  ' 
for  want  of  authoritv.  The  power  of  the  agents  over  Ihe 
domain  of  the  Gfcpn  was  derived  from  the  statute,  and 
.ftat  alonfl ;  apart 
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alienable.  Again,  it  is  urged  that  the  respondent  has  a 
presumptive  title  which,  in  the  meantime,  should  be  en- 
forced ;  but  I  think  it  will  be  conceded  that  an  injunction 
cannot /ulfil  the  functions  of  a  possessory  action.  It  is 
oi^,  in  fact,  where  the  title  is  certain  that  the  injunction 
is  applicable  for  its  protection.  Tb^  judgitient  appealed 
from. decrees  a  perpetual  injunction,  which,  as  regards 
the  appellant,  if  allowed  to  stand,  must  be'Bnal.  Again, 
respondent's  title,  if  it  were  of  any  force,  ^authorizes  hiin 
to  prosecute  trespassers  on  the  laind.  Appellant's"  title 
autllorizes^  him  to  prosecute  trespassers.  In  a  suit  be- 
tween these  parties,  who  is  trespasser  ?  Both,  it  may  be 
assumed,  hold  titles  from  the  Grown.  -Respondent  claims 
a  remedy  because  appellant  is  cutting  timber,  and  yet 
respondent  .has  no  title  to  the  timber.  Appellant  is  to  be 
expelled  because  he  is  cutting  timber,  and  yet  he  has  a 

'title  to  that  timber.  I  think  it  is  qo  case  for  such  sum- 
mary, definite  and  final  remedy  as  has  been  awarded  in 
this  case,  and  that  the  judgment  should  be  reversed  and 
the  action  dismissed. 

It  may,  perhaps,  be  conceded  to  be  within  the  adi^n- 
isttative  power  of  the  Executive  to'^determine 'what  lands 
contain  a  sufficiency  of  pine  and  spruce  timber,  and  what 
do  not,  and  they  must  so  deteriaine  before  the  reserve  is 
created.  They  cannot  i^fterwards  alter  its  boundaries  or 
add  to  or  di&inish  its  extent.  It  has  to  be  fixed  at  and 
from  a  definite  time  by  a  definite  order-in-council,  put  in  l 
force  by  proclamation,  and  dates  from  the  time  of  its  crea^  / 
tioii.  If  the  agents  of  the  Crown  could  afterwards  exclude 
lots,  they  could  exclude  townships.  There  could  be  no 
distinct  reserve.    Its  boundaries  would  remain  variable 

'  at  the  will  of  the  Executive,  although  the  law  required 
them  to  be  fixed  and  the  reserve  made  inalienable  for  ten 
years,  necessarily  to  be  reckoned  from  a  definite  date,  not 
from  several  dates  according  to  the  discretion  of  the  Exe- 
cutiveby  fhe  exclusion,  from  time  to  time,  of  portions  of 
the  territory  theretofore  designated  as  reserve. 


Queibec  Act,of  18*78, 41  Vic,  ch.  14,  sec.  1,  which  provides 
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that  a  suspensive  writ  pf  injunction  may  be  granted  in 
certain  cases  including,  by  §  2,  theu  cases,  When^ar 
any  person  who  has  not  acquired  the  possession  oiflB 
year  and  who  has  no  valid  title  to  the  property,  causes 
work  to  be  carried  on  upon  any  land  whereof  another  is 
proprietor  through  i  valid  title  and  of  which  he  is  in  lajt- 
ful  possession.  Also  to  Kerr  on  Injunctions,  p.  2^j 
Joyce  on  Injunclions^^pp.  1316  and  181T ;  Holcomb's 
Intr(^uction  to  Equity,  an  American  publication,  Cincin- 
nati, 11846,  note  to  p.  158. 


3IEB,  J.: — 

Get  t^>pel  est  dans  une  cause  do  grande  importance. 

.  Les  faitsNiont  simples,  mais  la  question  de  droit  est  com- 
pliqu6e.    Dans  le  mois  d'avril  1886  le  gouvernement  de 
la  Province  de  Quebec  accorda  aux  intim^s  dans  ces  dix 
causes  en,  appel   respectivement  des  billets  de  location 
pour  certains  lots  de  terre  situ6s  dans  le  canton  de  Egan. 
Le  16  octobre  les  Messieurs  Q-ilmour  envoydrent  une 
quinzaine  ou  une  vingtaine  de  leurs  employes  confer  du 
bois  sur  les  dits  lots  de  terre,  et'  ce  n'est  qu*apres  cet  em- 
pi^tement  all6g^6  et  dont  on  se  plaint,  c'est-tk-dire  le  28 
octobre  1886,  que  les  Q-ilmour  obtinrent  le  renouvelle- 
ment  de  leur  licence.  Sur  ce,  les  colons  firent  une  requdte 
pour  bref  d'injonction  pour  dmpecheif'les  Gilmourde  faire 
la  coupe 'de  bois  sur  les  lots  occup^s  par  eu^en  vertu  d^  « 
leurs  billets  de  location.   Le  bref  6mana,  et  apres  enquijt% 
faite,  la  Cour  Sup6rieure,  district  d'Ottawa,  par  le  juge-' 
ment  donf  est  appel,  d6clara  le  bref  d'ii^'onction  perp6tnel 
et  en  consequence  ordonna  au^  appel  ants  de  cesser  leurs 
operations  sur  les  lots  en  question.    La  majority  de  cette 
dour  confirme  ce  jugemei^4  I'exception  de  oeite  partie 
d'icelni  qui  regarde  la  dnrde  de  I'injonctioii.   La  quelstion 
est  de  savOir  si,  sous  I'acte  des  injonctions,  le.titre  des  co- 

^  Ions  donne  droit  k  ce  feref  en  Jeur  favour.    Le  titre  d'avril 
1886  prime-t-il  celui  des  Gilmour  ? — ^Les  colons  qui  out 

obtenn  des  billets  de  location  sont  en  possession  d'un  titre 

-de  (|fi<«5»^ropri6taire,-etoonfl6qpemmeoi4»^loi  leur  aoooide^^ 


inr. 

Ollmour 
Pjiwadif. 


des  moyens  pour  sauvegarder  et  faire  pr^valoir  cQa^roits. 
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De  I'autre  c6t6  les  Q-ilmour  sont  en  possession  d'un  litre 
qui  consiste  dans  leur  licence  de  couper  le  bois  dans  le 
canton  de  Egan ;  mais  k  ce  droit  il  y  a  tine  reserve  im- 
portante.  Cette  licence,  du  28  oclobre  1886,  est  accord6e 
SOU9  rfeserve  de  tons  lots  vendus  ou  pour  lesquels  des  bil- 
lets de  location  auraient  6t6  donnfes  avaut  le  80  arril  1886. 
VoilA  done  le  titre  des  colons,  sinon  suflBisant  pour  leur 
confSrer  un  droit  de  propri6t6  parfait,  au  moins  ample- 
ment  suffisant  pour  leur  donner  droit  k  un  bref  d'injonc- 
tion  contfB  quieonque  les  troublerait  dans  I'exercice  des 
droits  conf6r4fj^^ 

Mais  ce  i*^J^«s  Ik  tout.    Par  I'acte  de  la  Legislature 
de  Qufibe^i^vif^ilic.  c.  9,  feection  184 :  "  Aussitot  que  les 
"  renseigfn§nie%t8  nfecessaires  ont  pu  ou  pourront  6tre  pris, 
"  apres  le  30  mars  1888,  le  Lieutenant-Gouyemeur  en 
"  Conseil  a  pu  ou  pourra  mettre  de  c6t6  cdmnie .  tewe^  ft 
"  bois,  toutes  les  terres  non  conc6d6e8  de  la  Couronne  sous 
"  licence  le  dit  jour  30  mars  1883,  pour  la  coupe  du  bois, 
"  excepts  les  parties  de  ces  terres  sous  licenqe  sur  lesquel- 
"  les  il  ne  pousse  pas  de  bois  marchand,  de  pin  ou  d'fpi- 
"  nettcj.  et  qui  sont  susceptibles  de  d6frichement,  et  aussi 
"  telles  autres  parties  des  terres  non  concfdees  de  la  €ou- 
"  ronne  que  le  Lieutenant-Gouverneur  en  Conseil,  sur  la 
"  recommandation  du  Commissaire  a  pu  ou  pourra  juger 
"  a  propos  de  mettre  k  part,  et  aussitot  qu'un  or^re  en 
"  Conseil  ou  les  ordres  en  Conseil  mettant  k  part  ces  t«r- 
"  res  a  bois  ont  6t§  publics  dans  la  Gazette  Officielle  de 
"  Quebec,  et   k  compter  de  la  date  de  cette  publication, 
"  aucun  terrain  compris  dans  le  territoire  ainsi  mis  a  part, 
"  n'a  du  §tre  ou  ne  devra  dtre  vendu  ou  approprife  pour 
"  les  fins  dud6frichement  jusqu'ft  I'expiration  d'au  moins 
"  dix  ans,  etc."    Par  ordre  du  Lieutenant-Qouverneur  en 
Conseil,  public  dans  la  Gazette  Officielle  le  22  septembre 
1883,  il  fut  d6clar6  que  les  lots  en  .question  formaient 
partie  d'une  "  rSserve  forestiere,"  tel  que  pr6vxi  par  I'acte 
pr§cit§.    De  ce  fait  les  appelants  pr§teudent  qu6  les  bil- 
lets  de  location  furent  accord6s  aux  intim^s  sans  droit,  et 
qu'ils  sont  nnls  et  de  ttul  effet.    Mais  pour  que  I'ordre  en 
Conseil  soit  valide  il  ~  ""^  '      "  '     ^ 
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gle  du  statut  et  qu'ils  n'entrent  pasdans  I'exception  6ta- 
bhe  par  le  m6me  statut,  c'est-a-dire,  il  faut  que  ces  lots  ne 
soient  pas  partie  do  terras  sous  licence  sur  lesquelles  il 
ne  pousse  pas  de  bois  marchand,  de  pin  ou  d'epinette,  et 
qui  sont  suBceptibles  de  d6frichement.    Est-ce'a  la  Cour 
de  faire  une  enqufite  pour  savoir  si  ces  lots  viennent  dans 
1  exception  ?    Quaud  le  gouvernement  fait  un  acte  execu- 
,  tif  et  administratif,  et  que  cet  acte  est  un  fait  dans  sa 
jurisdiction,  la  validit6  de  cet  acte  n'est  plus  unequ^tion 
en  htig-e  soumise  au  tribunal.  La  Cour  en  d6cidant  quant 
asavalidit6exigera  la  preuve  de  Taccomplissement  par 
le  Gouvernement  des  conditions  appos6es  par  la  loi.  Mais 
sans  mettre  le  Gouvernement  en  cause,  il  me  semble  que 
1  exception  conteuue  dans  la  section  fait  voir  qu'il  y  avait 
heu  k  une  enquMe  par  I'Executif  et  non  par  la  Cour. 
Aussi  les  Messieurs  Gilmour  ont  parfaitement  compris 
^  ceci  et  reconnaissant  qu'ils  n'avaient  aucun  droit  de  cou- 
per  le  bois  sur  les  lots  en  question,  ils  s'adresserent  le  20 
septembrd  1886  au  Commissaire  des  terres  de  la  Couronne 
disant :  "nous  esperons  que  vousipous  donnerez  la  per- 
mission de  couper  le  bois  sur  les  dits  lots  ott  que  vous 
"  mettrez  de  cote  les  dits  billets  de  location."    Ce  fait  est 
un  aveu  qu'ils  reconnaissaient  eux-mfemes  n'avoir  pas 
droit  sans  cette  permission,    lis  ont  pourtant  agi  contrai- 
rement  ^  ce  qu'ils  connaissaient,  et  sciemment  ils  ont  dfe- 
passe  les^limites  de  leur  droit. 

Puisqu'il  y  a  conflit  entre  les  titres  des  parties,  et  jus- 
qu'a  ce  que  leurs  droits  jespectifs  soient  finalement 
jug6s,  le  bref  d'injon^tion,  qui  pour  le  present  nous  parait 
avoir  une  raison  d'etre  suffisante,  continuera  eh  vigueur 
enjoiguant  aux  d6fendeurs-appelants  de  rester  in  statu  quo 
jusqu'4  ce  que  les  droits  de  propri6t6  des  parties  soient 
linalement  d6cid6s  suivant  les  regies  ordinaires  de  la  loi. 

DoEiON,  Oh.  J. :—  -        ^ 

This  appeal  arises  out  of  a  writ  of  injunction  which 
the  respondent  has  obt^ned,  enjoining  the  appellants  to 
cease  cutting  timber  on  lots  nos.  65  and  fffi.  in  thft  Hirth  • 
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range  of  the  Township  of  Egan,  in  the  District  of  Ottawa 
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which  he  holds  under  a  locatiolli  ticket  from  the.Govera- 
ment  of  the  Province  of  Quejfe^liearing  date  the  2l8t 

of  April,  1886.  |  .    • 

The  appellanls  had,  fot  Bonjfe  years  previous  to  theissu-. 
ing  of  tht^  location  ticket  tol  the  respondents,  been  the 
lessees  of  Crowij  timber  lin^ts,  under  a  license  from  the 
Comtnissioners  of  Crown  Eands  for  the  Province.    By 
this  license  the  appellants  fare  authorized  to  cut  timber 
on  all  the  uuconceded  Oro>*n  Lands  therein  mentioned, 
including  the  unconcftded  lands  in  the  Township  of  Egan, 
for  a  perfod  of  one  year  fr^  Ist  May  to  Ist  May.     This 
license  was  renewable  from  year  to  year  at  the  option  of 
the  lessee  upon  the  fulfilment  of  the  conditions  on  which 
it  was  granted,  and  w.asi  renewed  in  favour  of  the  appel- 
lants on  the  28rd  October,  1886.    One  of  the  conditions 
inserted  in  this,  as  in  the  previous  licenses,  is  that  "  AH 
"  lots  sold  .^r  located  by  authority  of  the   Commissioner 
"  of  Crown  I^nds,  prior  to  the  date  hereof,  are  to  be  held 
."as  excepted -from' this  license,  and  lots  so   sold  and 
"  located  subsequently  shall  cease  to  be  subject  to  it  after 
"  the  30th  April  following,  and^whenever  the  sales  ol 
-any  such  lots  shall  be  cancelled,  they  shall  be  restored 

"  to  this  license."  -  „  u  ^  oo 

These  licenses  are  issued  under  the  authority  of  chap.  28 
of  the  Consolidated  Statutes  of  Canada  and  its  amend-  ^ 

""The  location  ticket  under  which  the  respondent  holds 
the  lots  65  and  66  in  the  sixth  range  of  the  Township  of 
Egan^  was  granted  under  section  13  of  chap.  22  of  the 
Consolidated  Statutes  of  Canada.  Such  a  location  ticket 
is  in  eflFect,  i  promise  of  sale  of  the  lands  to  which  it 
applies,  subject  to  the  fulfilment  ott  the  part  of  the 
locatee.  his  hei^s  and  assigns,  of  the  conditions  on  which 
it  is  granted,  and  gives  to  the  locatee  absolute  possession 
of  such  lands,  and  all  the  rights  of  action  against  trespas- 
sers which  he  might  exercise  if  he  held  such  lands  under 
a  patent  from  the  Crown.  •  „     . 

I  When,  6tt  the  ISCU  of-ecteberr48»C,  th»  4q>pcllant&, 
iutered 'upon  the  lots  in  question  in  this  cause,  the 
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respondent  was  in  possession  of  these  lands,  which  he, 
held  by  virtue  of  his  location  ticket  of  the  21st  of  AoriL 
1886.  "  *^ 

The  license  of  the  appellants  to  cut  timber  on  those 

Wnds  expired  on  the  30th  of  April,   1886,  and  although  it 

Vas  renewed  on  the  28rd  of  October,  1886,  that  is,  after 

the  day  on  which  the  trespass  complained  of  was  com- 

itted,  it  was  not  renew^  as  to  tlie  lots  in  question, 

hichwere  excluded,  from   il  by  the  condition  of  their 

[cense. 

We  have,  therefore,  the   respondent  seeking  to  restrain 

y  injunction   the   appellants  from  cutting  timber  on 

lands  of  which  he  is  in  possession  under  a  title  emanat- 

|ing  from  the  Crown,  or  Provincial  Government,  while 

the  appellants  have  neither  title  nor  possession.    It  seems, 

therefoi-e,  that  under  the  circumstances,  the  Court  below 

/  was  tight  in  maintaining  the  injunction. 

The  contention  of  the  api^llants  is  that  the  location 
ticket  was  issued  contrary  td  a  recent  statute,  and  thai 
they  are  entitled  to  have  the  Iknds  in  questten  incjude4  ^ 
m  their  license  to  cut  timber-V  If  so,  theyiay  exerdle] 
their  remedy  before  tHe  ordinary  tribunals,  but  thfy"^ 
not  take  forcible  possession  of  theTands  occupi^  by  the 
respondent.  , 

There  is  here  a  question  of  disputed  title,  and  until 
that  question  is  determined,  either  party  had  a  right  to 
prevent  the  other  from  committing  waste,  and  the  writ 
of  injunction  is  the  proper  remedy  in  such  a  case.  ^ 
The  Court  will  not,  as  a  general  rule,  decide  a  question 
^pf  title  on  such  writ,  especially  when,  as  in  this  case, 
there  is  a  third  party  interested— the)Government  of  the 
Province  of  Quebec— who  is  not  a  party  in  the  cause. 

For  these  reasons  the  judgment  of  the'Court  below  is 
confirmed,  with  a  slight  modification  both  in  the  reasons 
assigned  and  in  the  adjudicating  part  of  it. 

The  same  judgment  is  rendered  in  the  other  cases 
^^^een    the    same^  appellants  and  P.  Paradis,    Isaie 
*ttK-  Jotwphr-Paradis,    A.  BoiSBOUfeAti,    Brotiillarar 


1887. 

ailmour 

Pwadifll 


\ 


^ 


■tf^     ' 


..-../  ^  -t. 


-:^- 


\- 


A 


1887. 
Oil  moil  r 
PArwliM. 


■  Jk 


484 


MONTREAL  LAW  REPORTS. 


Daoust,  Mauroit  and  Allaire,  the  circumstances  being  the 
same  as  in  the  present  case. 

In  Gilmour  et  al,  appellants,  and  J.  B.  Allaire,  respon- 
dent, tie  circumstances  are  even  more  favorable  to  the 
respondent,  inasmuch  as  he  had  a  location  ticket  before 
the  appellants  obtajned,  their  first  license  to  cut  timber 
in  the  locality,  am  thert"  can  be  no  doubt  that  his  lands 
never  formed  part  of  the  timber  limits  on  which  the. 
appellants  were  authorized  to  c^t  timber.  The  judgment 
in  the  last  case  is  also  (confirriiedi,  I 


Court   is    as 


Iblished  that 


3knY,  J.,  conqurred,:' 

•-^  Tht!  judgme;at  qf  the  majority  of  the 

^follows  :—   ,     ;  > 

Y'  The  "Court,  etc.  ,  __  j 

y  Considering  that  the  respondent  has  el 

on   the  26th  of  April,  1886,   he  hap  obtained  from  the' 

Grown, Lands  Agent,   acting  fop?  and  on  behalf  of  the 

^  Government  of  the  Province  of  Quebec,  a  location  ticket 

for  lots  nos.  65  and  66  in  the  6th  range  of  theTownship.of 

Egan,  in  the  District  of  Ottawa,  and  had  possession  of  the 

said  lots  (rf  land  when  the  acts  of  trespass  complained  of 

by  himwere  compaittedby  the  appellants ; 

"And  considering  that  by  the  license  granted  to  the 
appellants  to  cut  timber  on  the  lands  therein  described, 
all  lots  or  parts  *of  lota  for  which  a  patent  or  a  location 
ticket  had  pr^iously  Beeij  granted,  were  excluded  from 
the  oijeiation.of  the  said  license  ; 

"  And  considering  that  the  respoMent  has  established 
that  he  had  B.pfkiM  facie  title  to  the^ssession  and  prop- 
erty of  the  said  lots  of  land,  sdch  a  location  ticket  being  a 
promise  of  sale  from  the  Gdvernment  of  the  Province  of 
Quebec,  on  the  conditions  determined  by  law,  with  pos- 
session, which  entitled  the  said  respondent  to  claim  and 
obtain  an  injunction  eiyoining  the  appellants,  who,  hav- 
ing no  title  to  cut  timber  on  the  said  lots  of  lands,  are  by 
law  considered  as  having  cut  by  trespass  the  timber 
TOeitti»m»d4a  -the~JWJ^[)<mdent V  pdition,  until  the  gftid 
*     appellants  had  established  in  the  regular  course  of  law. 
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the  insufficiency  of  the  resj^ndont's  title;  and  their  right 
to  cut  the  timber  on  the  saidjots  of  land  ;     =   ^ 

"Andconsidiiring  that  there  is  ho  error  in  the  judgment 
rendered  on  the  24th  of  Febftiary.  1887,  by  the  Superior 
Court  for  the  District  of  Ottawa,  sitting  at  Aylber.  except 
m  the  expression  that  the  writ  of  injunctioti  issued  in 
this  case  was  declared  to  be  perpetual,  which  might 
exclude  th^  appellants  from  hereafter  asserting  in  due 
course  of  law  their  right  to  cut  the  timber  on  the  said  lots 
of  land  ;   '  ;„ 

^"  This  Court,  for  the  above  reasons,  doth  maintain  the 
said  writ  of  injunction,  and  doth  enjoin  the  said  appellants 
to  discontinue  and  cease  all  lumbering  and  all  operations 
and  works  in  connection  therewith  on  said  Ic^ts,  nos.  65 
and  66  in  the  6th  range  of  the  Township  of  Egan,  in  the 
District  ol   Ottawa,  now  in  possession  of  the  Respondent 
under  and  in  virtue  of  a  loc?ation  ticket,  granted  to  him 
and  bearing  date  the  26th  of  April,  1886,  undei  the  penal- 
ties ordained  and  prescribed  by  law.     And  it  is  further 
•  ordered  that  the  said  appellants  do  pay  to  thefrespondent 
the  costs  incurred  by  him,  as  well  in  the  Couk  below  as 
111  this  Court.   (The  Honoral^le  Justices  Cross  |tnd  Church 
dissenting)."         -  ■  -     y 

1  Judgmen^  modified. 

J.  R.  Fleming,  Q.C.,  attorney  for  appellants/ 
Rochon  Sf  Champagne,  attorneys  for  respondent. 
(J.  K.)  •  I  "^  " 
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4gg  MONTREAL  LAW  REPOWre. 

.  ,  September  It,  1887. 

Coram  DoRioN.  Ch,,J..  TRflSiRR.  Cro8«.  Baby.  JJ. 

F.  X.  ARCHAMBAULT, 

{Defendant  in  Court  Mow), 
^       '  Appellant; 

AND 

/  ■     .  ■ 

EMERY  LAIONDE, 
I  {Plaintiff  in  Court  Mow), 

1  /    ••  . '  RbsfondenT,  ~ 

nations  flui^^r^^^  ''''X^ZZ'''  "' 

/  slanderjnot  exempt  from  seizure-Compenmtton. 

HK..:-Afflra.in«  the  decision  of  Townee  'LM^'^^^/^^^^^^^^^  • 

the  ainoaut  of  a  judKn.ent  oblained  a8  damages  for  Ubej  w  i  o 
fromseiBureby  garnishment  ^  compensation  of  the 

Q„^,-«.  to  the  right  to  oppoi«  f ''"' "'t^"    L  a  d«i*  or  quari  dtlU, 
damages  a  party  has  been  condemned  to  pay  f°' »;"     *'j^^,. 
or  to3U  in  his  own  hands  the  snm.  so  awarded  to  h.s  debtor. 

The  appeal  was  from  a  judgment  of  ti^;.  Superior  Court; 
JntreTlTllNCE.  J  Nov.  20,  1886,  -- -mn«  ^ 
HPi/ure  bv  jramishmcnt  of  the  amount  qf  a  judgment. 
Sud^enHf  the  Court  below  is  fully  reported  m  M^ 
LR    2^0.  410-412.    The  considirant,  of  the  judgment 

^!i:c<:^fs;;eard^ 

npon  the  merits  of  the  contestation  by  defendant  of    he 

ZlZt  after  judgment  in  this  cause,  examined  the 

^      proceedings  and  deliberated :  _^  ^      ^  ^^^  ^^ 

« flnnftiderinfr  the  rules  of  our  Uoae,  in  lue  "t 
tonsidenng    n      4  compensation  may 

compensation  (C.  C.  liyw).  ana  vu«  r 

.       take  t,lace  between  debts  whatever  ^  t^"  ^^^  ^^^f^ 
sider^ion  save  certain  exceptions  which  Are  not  here  m 

^^"""Sdering  that  by  law,  the  debt  due  by  defendant 
-^:;:pbe^m;nsa.d.n^ 
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to  its  sufficiency,  and  therefore  that  the  attachment  by 
plaintiff  of  the  monoys  in  the  hands  of  the  company  gar- 
nishee was  legal  and  hiudiug  so  far  as  the  defendant  was 
concerned ;  / 

"  Doth  maintain  plaintiff's  answer  to  tho  contestation  of 
defendant  of  said  attachment  and  doth,  in  couHequence, 
dismiss  said  contestation  with  costs."  ' 

May  20,  1887.) 

R  Lqfiamme,  Q.C.,  and  F.  X.  Archatnbault,  Q.C.,  for  the 
appellant : —  f 

Voici  les  faits  qui  ont  donn(*  lieu  h  ce  Jjugoment  que 
nous  croyons  errond. 

Le  demandeur  intim^  a,  centre  Tappelaiit,  un  jugement 
pour  seize  cent  et  quelqjies  piastres,  frais/d'une  contesta- 
tion d'6lection,  non  pay6s  par  Tappela^t,  et  ce,  depuis 
troi's  on  quatre  ans. 

Ce  dernier,  en  1886,  a  obtenn  contr^^  la  compagnie  de 
,,t6l6graphe,  "The  Great  North  Western  Telegraph  Com- 
pany," un  jugement  de  |600  en  doratoages-int6r6ts,  pour 
un  libel  public  sur  son  compte  par/cette  dernidre  •  e(  em 
execution  de  son  jugement,  I'intiihd,  par  voie  de  saisie- 
arr6t  apres  jugement,  a  fait  saisir /et  arrfiter  ce  montant, 
entre  les  mains  de  la  dite  comj^agnie  d^bitrice,  tiers- 
saisie. 

L'appelant  a  con  teste  cette  saisie  sur  le  principe  que, 
cette  cr^nce,  vu  sa  nature,  n'^tait  pas  saisissablk  et  I'in- 
tim6,  par  sa  r^ponse  h  la  conti^station  a  seutenti  qu'elle 
I'fitait,  s'appuyant  pour  cela,  coihme  la  Cour  de  premiere 
instance  sur  I'art.  1190  de  notrjfe  Code  au  titre  dri  la  com 
pensation.  i 

Nous  soumettons\que  cet  article  ne  saurait  avioir  d'a^ 
plication  dans  respey;e,  ou  il  he  s'agit  nnllement  de  com- 
penser  une  dette  par  une  kutre,  entre  crdancier  et  d6- 
biteur,  comine  le  dit  I'art.  Vjkl. 

La  seule  qtiestion  qui  pUisse  se  souleyer  dans  I'espece 
et  se  sonleve  de  fait,  est  la  suivante  :  Les  dommafra- 
int^rdts  saisis  par  le  demandeur  appelant,  8ont-ils,^vuleuf 
nature,  saisissables  ou  non  ? 
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L'appfliant,  B'appuyaiit  Hur  1«8  autoritds  ci-aprA«,  sonmot 

ArfhambMilt  q„'ilH  u„  ],,  ^oilt  piW. 
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Auloritis  :—}llifft\\n,   vol  IV,   IWparatioii  «i>j^lo,   No.  6. 

Nouvoau  Di'riizart,  page  8,  No.  10,  vol.  V.;  p.  707,  vol.  VI. 

•  Bourgeon,  vol.  II..    Ancien  Denizart,  Dommages-int^rets, 

Noi.  XI  et  18,  vol.  II.     mn,i\  vol.  IV,  Nob.  dfl.8  A  10. 

Ouyot,  vol.  15,  pages  211  et  212. 

Jurinimulence  i—Larocque  9r  Bwjand,  12  L.  C.  J.,  p.  292. 
PaiiMawl  Sf  Ouellette,  0.  S.  Iberviilo,  non  rapportfeo.  Chef 
^'ii^hutrd  el  mmrjf  el  al.,  T.  S.  Mauru:e  v.  lksHo»ier»  S( 
L4^  T.  S.,  7  Log.  News,  861. 

'^QlJ'jBt  cette  jurisprudence  qui  a  toujours'  pr^-valu  danR 
notre'pays,  et  ce,  pour  les  raisons  finoncies  et  ijraises,  dans 
la  cause.  IJesrosiers  plus  haut  cit6e,  par  I'hon.  jugo  Papi- 
.     neaii. .  '  '  ^ 

Cette  cause  est  en  tout  semblable  A  la  prfisento  et  les 
autoritC'S  dtdes  au  bKs  du  rapport  sont  les  mfimes  que 
celles  que  nous  invoquons. 

Pagnuelot  Q.  C,  for  the  respondent  :— 
D'aprds  les  prinoipesdu  droit,  tel  qu'exprimfes  dans  le  droit 
romain;  la  compensation  a  lieu  pour  toute  dettp,  de  quel- 
fHjue  cause  qu'elle  procede.  Ainsi :— "  La  compensation  est 
admise>de  toute  action  qui  nait  d'un  dommage,  comme, 
parexemple  d'un  vol,  si  on  en  poursuit  una  rfeparation 
p^cuniaire ;  il  en  est  de  m6me  dans  le  cas  oii  Ton  poursuit 
la  restitution  d'une  chose  vol6e ;  et,  mfime  celui  centre 
qui  on*a  intents  Taction  noxale  pent  aussi  bpposer  une 
compensation."  Digt«te,  livre  16,  titre  2.  Des  Compen- 
sations ;  loi  10,  $  2.  On  en  excepte  If  cas  du  d6p6t ;  la 
chose  d6pos6e  devant  6tre  rendue  elle-mfime. 

On  sait  que  Taction  noxale  est  toujours  une  action  p6- 
nale.  Elle  6tait  donn6e  en  raisbn  du  d6lit  d'un  esclave, 
contre  le  maitre  de  Tesclave.  II  6tait  permis  au  maitre 
de  payer  la  pieine  infligfe  an  dfelit,  '6U  de  faire  abandon  de 
Tesclave.  La  compensation  6tait  opposable  A  une  i;6cla- 
mation  de  cette  nature.     ,  ^  _       „    ^  _  .,      * 

Dans  Tancien  droit  fTan9ais,   les  opinions  paraissent 
'     avoir  6te  partagfees  sur  la  question  de  savoir,  si  le  montant 
d'nno."'^"'^'^"'"'*^'""!  P""^  dommages  rftsnltant  d'iiunie§_ 
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corporelloB,  ou  pour  r^-'paration  d'un  crime,  pouvait  Atre 
^'toint  par  compeniMtion. 

U  diffi<!ultr.  provenait  de  ro'quo  le  tribunal  Mini  do  la 

rr^preamon  du  rrime,  condamnait  en  m<vm.,  tempH  le  rou- 

pable  k  une  r6paration  civile  ;  et  de  re  que  I'on  confon- 

.    dait  quelquefoiH  la  reparation  civile  avec  la  peine,  de  I'a- 

mende  qui  iwuvait  Atre  impoH^^,  i>our  le  crime  commia. 

Gette  confusion  n.?  pent  avoir  lieu  dana  co  pays  ;  et  la 
question  se  pone  carrdimont,  A  savoir :  si  le  montant « rcord6 
par  la  Cour.  pour  rTrparation  civile  d'une  injure,  pent  fttre 
*U!int  par  la  compensation  ave<!  une  <lette  ordinaire. 

L'appelant  pr6tend  que  cetto  compensation   ne  pent 

avoir  heu,  parce  que  1«8  dommages  qui  lui  sont  aci^ordfts 

lui  sont  perkonnels.     Oeite  pr6tention   est  cerrainement 

erronfi.?  dans  le  sens  que  les  dommages  sont  attach6s  k  sa 

jpersonne.     Toutes  Ks  dettes  aont  personnelles m^Ts  toutes 

ne  sont  pas  attach^es  i\  la  personno.     II  e«t  certain  que 

I'appelant  pourrait  transporter  cettedette  ;  elle  H'est  done 

j»as  attach6e  k  sa  personne,  comme  une  pension  alimen- 

*aire  qui  lui  serait  accord6e  par  la  justice,  un  droit  d•usag^^, 

d  habitation,  etc. 

A  ce  siye.t,  nous  citerons  la  cause  de  Burland  A-  Larocnue 
en  appel,  12  L.  0.  J.,  p.  292. 

Urocqpe  avait  poursuivi  Burland  en  dommages  pour 
I'avoir  diffam6  dans  son  comnierce,  auprds  des  marchands 
de  Montreal,  dans  des  lettres  anonymes,  et  obtenu  1600 
do  dommages.  II  fit  ensuite  cession  dtf-biens  sous  la  loi 
de  failhte,  et  son  adversaire,  Bjirland,  fit  motion  en  appel 
que  les  proc6d6s  fussent  suspendus  jusqu'A  ce  que  V 
syjidi^du  faiUi  eut  repris  I'instance.  Larocque  s'opposa 
k  cette  demande,  all6guant  que  les  dommages  qui  lui 
6taient  accord^s  ne  passaient  pas  k  son  syndic ;  parce  qtfe 
c'6taient  des  do'fomages  qui  lui  6taient  personnels,  et  qui' 
lui  6taient  accords  pour  r6paration  d'une  injure  faite  k 
son  honnenr. 

La  Cour  d'appel  i  rejet6  cette  pretention,  et  a  ordonnfe 
que  les  procedures  fussent  suspendues  jusqu'A^  que    « 
I'instance  fot  reprise  par  le  ayndic  de  Larocqu#.    Elle  a, 
par  la,  declare  qne  gys  dommag^ff  n'etaient  pas  «ttaeh6H  A  ^ 
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"w.       la  p«»rtbnne  da  failU,  wt  qu'll"  Ataiant  l%fropri6t6  d«  ■!« 
ArahamUHit  <  rtftoriorii,  «'oinm"  loan  mm  autr««ii  bi«ni. 

.  T«1U^  Alail  AOMii  I'opinlon  «la  Ntmv^m  Denit^rt,  vo.  Onw 
penitUuiH,  p.  ^Ko.  10.^  Vo,  Dtmmagti-iitiirita,  p.  tO0,  n. 
8,  Fhrriire :  Dictioiumiro  do  Droit.  Vo.  Compentatum  de 
dilU,  p.  aqO.     (iuyot,  vo.  Comimmation,  p.  276,  «;oloun«  2«. 

ilnden  Denizart,  v<».  Dominagw  «t  vo.  It^paralion  Civile 

—2  BtmrjoH,  p.  562,  No.  41. 

La  qu«>8tio».  noiu  paraii  r^l6e  d'une  maniAro  bien 
po«itiv«  par  I'art.  }  190  da  Ood«  Civil,  qui  6tahlit :  que  la 
comptmiiation  a  Ii«m,  quelque  wit  la  cause  ou  contUiratUm 
tUs»  liettea,  ou  de  funt  ou  de  I'autre.  ^e  aont  leu  princiitea 
du  droit  romain.  L'articU  da  «od»^  Civil  fait  trois  excep- 
tioiw  :— lo.  Dans  le  taade  kdemandH  en  reiititution  d'uup 
chone  donl  le  propriitaireia  6t<?  injuHteraent  dfepouillfe ;  , 
2o.  d(Ha  d^mando  «n  restitution  d'uu  d6p6t ;  So.  d'une 
domund<)  qui  a  pour  objwt  des  aliments  inHaiHissablos.  ^ 
Xa  cr6anw  du  d6fendeur  tjontre  l«  tiera-saisi  n'est,  ni 
un  d6pdt,  ni  une  «ho«e  dont  il  a  M  d6pouill6,  ni  une 
dettw  qui  a  pour  objet  des  aliments  insaisisHables. 

La  cause  se  trouve  done  r6gie  par  lea  prinoii>e8  g6n6raux 
pos6s  dans  I'art.  1190,  savoir  :  que  la  compensation  a  lieu, 
quelque  soit  la  cause  ou  considfcration  des  dettes,  ou  de 
I'un^  ou  de  I'aotre.  » 

L'art.  1298  du  C.  N.  correspond  au  nfitre ;  et  la  juiia- 
prudence  est  maintunant  parfuitement  6tabHe.en  France  : 
^  que  la  compensation  a. lieu  avec  des  dommages-inlirAts 
accord^s  pour  reparation  d'injures. 

Nous  r6f6rons  aux  autoritte  citfees  par  le  juge  Torrance 
dfms  le  rapport  de  la  cause  actaelle,  M.  L.  R.,  2  S.  0.  4t0, 
et.  surtout  dans  le  jugement  du  juge  Casault,  dans  la 
cause  de  Williams  v.  Rousseau.  Voir  aussi  Belisle  v.  I4fman, 
16  L.  C.  J.  806,  en  r6viaion.— Xanda  v.  Pouieur,  1  Leg. 
News,  614,  C.  S.     "  n-:  ..  :,■-;...'■■'■ 

Le  juge  Chagnon  a  d^id6  la  mdme  chose  k  St-Jeati, 
dans  une  cause  de  Painchaud  v.  Ouellet,  dans  laquelle  le 
demandeur  a  obtenu  1160  de  dommages  pour  fausse  arres- 
tation  Bur  capias ;  la  Cour  les  a  compensfes  avec  la  crfiance 
du  d6fendeur  contre  le  demandear.  .     ,  • . 
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An  important  point  in  pntaoittfMl  by  thJM  ctuni,  whi*h 
has  giren  riae  to  several  confUoting  judgmtmtH  both  here 
and  in  Pranno.  / 

The  appellant  obtained  a  .{ndgmeiR  ^  |500  damage* 
for  fibel  againit  th«  (Iroat  North  W»Htj^rn  Telegraph  Com- 
pany. The  reajioudMnt  iNHuud  a  writ  of  atta(;hin<^nt  to 
Mtiie  thin  monMy  in  the  handH  of  the  Te|«)graph  (Company. 
The  appellant  conteatR  the  atta«;hment  on  the  ground  that 

the  money  oaunot  b«^  Hoized,  being  damages  awarded  for ^ 

libel. 

The  question   is   whether  damages  awarded  for  per- 
sonal wrongs  are  seixable  or  not.    Then)  was  great  dif-.      ^ 
ference  of>.4>;>inion  in  France  on  this  point,  and  it  is  dif-  '* 
ficult  to  i^concile  the  arritt.     Mr.  Justify  Papineau  has 
summed  up  the  case  very  well  in   Maurice  y.  Demtaiers,  7 
Leg.  News,  861,  wherein  he  held  that  damages  so  awarded 
could  not  be  attached.    In  France,  under  the  Code,  such 
damages  have  been  held  seizable.  The  reason  is  that  they         — 
are  not  mentioned  in  the  article  of  the  Code  among  the 
things  which  are  unsei/able.    We  have  a  similar  article, 
and  no  mention  of  such  damages  is  made  in  it  among 
things  exempt  from  seissure.    There  have  been  decisions  > 

under  this  article,  holding  that  such  damages  are  seizable 
Mr,  Justice  Oasault  so  decided  at  Quebec  in  the  case  of 
Wmiamn  v.  Rousseau,  12  Q.  L.  R.  116.     The  Court  below    * 
has  held  the  same  doctrine  in  the  present  case,  and  we 
are  of  opinion  that  the  jn^ment  is  correct,  and  it  is  con- 
firmed.    In  BO  deciding  we,  however,  wish  ^t  to  be 
understood  that  we  express  no  opinion  as  to  the.  right  of 
a  party  to  oppose  other  claims  in  compensation  of  the 
damages  he  has  been  condemned  to  pay  for  a  Mit  or  quasi   Hj^ 
dilit,  or  to  seize  in  his  own,  JM^nds  the  sams  so  awarded  to 
.  his  debtor.  ■■'.;...-'"■•' ^,  ."",'■■■    '      -^-/^y-"-'  -^^ 

:    i  Judgment  confirmed.  sp 

F.  X.  Archambqnft,  (jl.  C.,  attorney  for  appellant.   :    „  ii  .-'/^Tl- 
Pagnuelo,  TailloH  ^  Ouuin,  attorneys  for  respondent. 


■^*^■. 


'% 


fey' 


.  ■'V" 


/> 


492 


MONTBBAL  IiAW  BEPOKTB. 


mn 


'   ^  "  February  22,  1887. 

(^  Cbram  DoBiON,  Ch.  #.,  Tbssieb,  Cross,  Baby,  Jjf 

CHAKlW  a  BUbA)UGHS  X 

(Plaintiff  in  Court  below), 
.  Appellant; 

AND/;...  .■ 


JAMES  D.  WELLS 
^    -  {Drfen4(int. in 'Ckmrt  below), 

/  Respondent. 

;■    "        ■       ■     41      .; 
Sale— Real  estate  sold  as  free  and  Hear  of  incumbrances— Exist- 
ence of  hypothec — Appeid  on  question  of  costs. 

Hbu>t=^1.  That  where  real  estate  ie  sold  free  and  dear  of  incumbrances, 
and  it  appears  that  the  property  is  charged  with  a  hypothec,  the  pur- , 
chaser  is  not  bound  to  take  a  deed  until  the  vendor  has  caused  the 
hypothec,  to  be  dischaiged.  - 

2.  An  appeal  will  not  be  entertained  on  a  question  of  costs,  when  the 
decision  involves  no  question  of  principle,  but  depends  on  the  niere 

-^    exercise  of  the  discretion  of  the  Court  in  the  matter  of  costs. 

i\ 

The  appeal  was  from  a  judgment  of  the  Superior  Court, 
district  9f  Terrehonne  (BfiLANOBB,  J.),  July,  8, 1884,  dis- 
missing the  appellant's  iwtion. 
The  appellant  qomplained  that  at  an  auction  sale  of 

•  town  lots,  of  which  he  was  the  proprietor,  held  at  lAchute 
on  the  2nd  June,  1888,  the  respondent  purchased  four  lots 

-  for  1480,  it  terms  of  one  quarter  cash  at  passing  of  deed 
and  balance  in  instalments ;  that  respondent  paid  the  cash 
deposit  required  and  signed  the  conditions  of  sale ;  that 
respondent  subsequently  refused  to  complele  thi  purchase 
of  the  lots  as  require^  by  the  conditions  of  sale ;  tfiat  ap^.,^ 
pellant  after  due  noticie  to  respondent  re-sold  the  lots  at 
respondent's  folic  encMre  for  |260,  and  then  sued  him  for 
the  difference,  fltO'  and  certain  alleged  costs  and  damages. 
The  respondent  pleaded  that  tfue  it  was  hp  pur^ased 
lots  as  alleged  by  appellant;  but  that  he  bought  free  and 
deftT  of  iB<mmbranflflB.  as  appeared^yjhe  written  condi- 


tions .  of  the  sale  aiid  the  announcements  made  by  the 
auctioneer.    That  he  subsequently  found  that  each  lot 
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was  mortgaged  for  the  sum  of  |8,000,  which  appellant  re*, 
^sed  to  discharge,  that  respondent  within  the  delay  for- 

-  completing  the  purchase  made  a  notarial  tender  of  the 
amount  of  his  cash  payment  and -asked  for  a  clear  deed,  . 
which  appellant  refused ;  and  that  at  no  subsequent  ti&e 
did  appellant  ever  tender  a  deed,  which  respondent  was 
always  ready  and  willing  to  take ;  and  in  fact  the  lots 
were  re-sold  mortgaged. 

-r^  The  judgment  of  the  Court  below, was  as  follows  :-^^^ 
"  LaOour,  etc...  • 

"  Oonsid6rant  que  le  demandeur  n'a  pas  prouy6  les  al- 
I^u6s  essentiels  de  sa  declaration  ; 

"  Gonsid6rant  que  par  les  conditions  de  la  Vente  des 
ll>ts  aSdJQg^s  au  d^fendeur  le  2  de  juin  1888,  la  propriety' 
vendue  est  d6clar6e  commute  et  claire,  et  le  titre  parfait 
et  gatanti ; 

"  Gonsid6r,ant  que  lors  de  la  dite  vente  ^t  dans  les  dix 
jours  aprds  icelle,  il  appert  au  dossier  que  la  dite  propridtd 
a  6t6  grevde  d'une  hypothe/^ue  de  #8,000  courant,  ct^e 
par  une  obligation ^consentie  par  le  demandeur  k  B.  A.  A. 
Jones  le  premier  avril  1881,  et  pass^e  devant  Maitre  O.  N. 
E.  Boucher,  notaire  ;  . 

-  "  Consid^rant  que  vu  cette  hypotheqne,  le  ddfendenr 
n'Stait  pas  tenude  passer  titre  avec  le  demandeur,  &  moins 
que  ce  dernier  fit  prtelablement  d6charger  les  dits  lots  de 
la  dite  hypotheque,  ce  qu'il  a  n6glig6  et  refuse  de  faire 

y  malgr6  les  ofires  et  le  protdt  A  lui  faite  par  le  dit  d^fen- 
denr.dans  le  d<§lai  fix6  par  les  dites  conditions  de  rente 
ainsi  que  constats  an  dit  prot6t  et  acte  d'ofire  pass6  de* 
vant  A.'Berthelot,  notaire,  le  12  juin  1888 ; 

"  Gonsid6rant  en  consequence  de  ce  que  dessus  le  de- 
mandeur tt'avait  pas  le  droit  de  vendre  les  dits  lots  a  la 
Jolle  enchdre  du  d6fendeur ; 

'*  Gonsiddrant  que  Taction  dn  demandeur  est  partant 
mal  fond6e,  la  renvoie  avec  ddffens  distrtfits,  etc." 
'  The  respondent's  incidental  demand  for  dtunages  was 
dismissed  without  co6ts. 
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Jan.  26,  ISSt.J  /      »  x 

C  S.  Burroughs  (the  appellant)  in  person  :— 
The  appellant  remarkp  as  to  the  consid&rant  of  the  judg- 
ment, that  because  th^  reduction  of  the  mortgage  by 
Jones,  on  the  12th  of  July,  1888,  had  not  been  accom- 
plished within  ten  day^  from  the  date  of  the  first  sale 
(2nd  June,  1888),  that  is  by  the  12th  June,  1888,  the  said 
delay  be'ing  a  delay  binding  upon  the  appellant,  the  ap- 
pellant had  no  right  to  proceed  to  the'  sale  upon  folle  en- 
ch^e,  that  such  delay  was  not  a  fatal  delay  binding  ap- 
pellant to  discharge  mortgage.  See  Liggett  4*  2Vac^,  JQ 
L.  C.J.  318.  .  X 

As  to  the  equities  of  the  case,  theyj  are  with  the  appel- 
lant.   The  property  mortgaged,  incljudiwg  the  lots  sold, 
was  worth  $60,000.    The  aggregate  iimount  of  lots  sold 
at  sale  2nd  June,  1888,  was  |2,800,  and  the  amount  of  the 
mortgage  on  said  property  (known  at  the  time. of  sale  to 
puTchafers)  was  only  fS,!)©©,  and  even  this  mortgage  was 
reduced  on^e  12th  July  by  the  payment  of  11*000,  and 
the  reduction  of  the  balance  of  mortgage  on  Itfts  so  sold 
to  the  amount  of  their  purchaJse  money,  so  that  under  no 
circumstances  could  an  hypothecary  action  lie  against  the 
purchasers  except  for  the  amount  of-  their  purchase  money, 
,   and  that  only  i»  accordance  with  the  teriQS  of  said  pur- 
chase.   ,       "  ~"~  '^       ~- - 
I    The  appellant,  as  he  interpreted  the  conditions  of  sale, 
did  not  consider  himself  bound  to  give  more  thiii  a  gua- 
rantee deed.    He  regarded  the  purchasers  as  amply  se- 
cured by  his  property,  valued  at  |50,000— and  the  iuaA>unt 
bf  the  sales,  |2,800,  known  lo  them  all  as  they  united  in 
iheir  so-called  protest,— but  to  satisfy  them  still  further, 
L  passed  the  deed  of  12th  July,  188*,  redpcing  mortgage 
to  amount  of  their  purchase  money,  ind  all  of  said  pur- 
chasers, except  respondent  and  another,  paid  their  money 
and  iook  their  deeds. 
J:  Bi/«Mr,  for  respondent :—      ^ 
It  is  submitted  by  respbnd^t  that  the  allegationa  and 


admissions  reduce  the  whole  uisue  to  tw.a  questions : 
1.  Were  the  lots  sold  clear  ff  incumbrances  ? 


r-T~7-r:z 


irU  of  thie  judg- 
I  mortgage  by 
i  been  accom- 
'  the  first  sale 
,  1868,  the  said 
reliant,  the  ap- 
I  upon  folle  en- 
%j  binding  ap- 
ett  Sc  Tracey,JSt. 

yith  the  appel- 
r  the  lots  sold, 
nt  of  lotp  sold 
>  amonnt  of  the 
time. of  sale  to 
}  mortgage  was 
;  of  llfOOO,  and 
on  Itfts  so  sold 
V  that  under  no 
L  lie  against  the 
nrchase  money, 
198  of.  said  par- 


T^ff^"".'  "TS(£r-"S  ■■ 


-t-^ 


'^^^f^Tt.  _:Jf;;?^;|F^''^JEi^gsyr/-^5^SMBFs:mi,-?:^^t^Bi^^ 


iditions  of  sale, 
ore  thin  a  gua- 
rs as  amply  se- 
and  the  aiift)unt 
they  united  m 
em  still  further, 
ucing  mortgage 
all  of  said  pur- 
aid  their  money 


aU^tiona  and 


^UBT  OF  queen's  BENCH. 


495 


2.  Which  party  is  in  default  to  grant  or  accept  a  deed  ? 

The  first  question  is  answered  by  the  written  terms  and 
conditions  of  the  sale,  even  as  filed  by  appellant  himself 
and  as  alleged  and  set  up  in  his  declaration.  Among 
others,  a  clause  appears  in  the  said  terms  and  conditions, 
"  The  title  is  perfect  and  guaranteed  "—and  the  next  clause  : 
"  Thepropertm  is  commuted  and  clear."  There  is  no  stipula- 
tion or  mention  that  the  lots  were  sold  subject  to  any. 
,  mortgage  general  or  special.      . 

The  following  authorities  are  relied  on  by  the  respon- 
dent '.—Hogan  V.  Vernier,  21  L.  0.  J.  101 ;  Parker  Sr  Felton, 
21  L.  0.  J.  268  ;  Blondin  v.  Madon,  1  h.  G.  J.  82  ;  Merrill  v, 
Hallary,  8  L.  0.  J.  38 ;  MtDonneU  Sf  Goundry,  1  Leg.  News, 
60 ;  Grand  Trunk  Ry,  Co.  Sr  Brewster,  6  Leg.  News,  84 ; 
Grand  Trunk  Ry.  Co.  v.  Hall,  26  L.  0.  J.  22. 
•      Feb,  22,  1881]  ' 

DoRiON,  Gh.  J.,  for  the  Court,  [after  stating  facts]  :— 

The  question  is  whether  Burroughs  has  fulfilled  the 
conditions  of  sale.  He  sold  the  property  free  from  hypo: 
thecs.  He  was  bound  to  give  a  clear  iiUe:  he  has  .not 
given  a  clear  title.  This  reason  alone  is  sufficient  to  sui^ 
port  the  judgment.  But  there  is  another  ground.  Has  a 
•«^endora  right  to  fesell  lands  at  the  foUe-enchire  of  the 
purchaiser^  ^^i^out  any  stipulation  to  that  efieot?  We 
think  that  thrappdlktoi  Vas  not  jpstifie^  in  adopting 
this  course.  It  is  true  thaM^e^^etae  of  the  reilspondent 
Wells  is  not  very  favorable,  for  he  appears  to  havQ  bought 
'  the  same  property  through  an  agent  subsequently ;  but 
this  does  not  afiect  the  legal  rights  of  the  parties.  ^ 

'  The  appellant  also  complains  that  the  incidental  dis- 
mand'  was  dismissed  without  costs.  As  to  this,  it  is  suffi- 
cient to  say  that  there  is  no  appeal  on  a  question  of  costs 
when  the  decision  involves  no  question  of  principle,  but 
depends  on  the  mere  exercise  of  the  discretion  of  thej 
Gourt  in  the  matter  of  costs.'  \ 

_,  Judgment  confirmed. 

C.  8.  Burroughs,  attorney  for  appellant. 
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*'-  February  22,  1887, 

Corow *^DoRioN,  Oh.  J.,  TessibJr,  Cross^by,  JJ.    v 

LOI7I9  M.  BLOJ^DIN,  ""         ^ 

{Adjudicdlaire  petUUmngfvr  nuHity  of  iUcret) 

*^  *       V  Appellant; 

**      '  ■*  •  ■  ■ 

^  /       ^  '■    v/?*\  ■  AND     ■  ■   " 

--.-■      /.-    I*"  :-^ ^.--:. :-■-..  .N  ■...  — ;:__ ,^ 

MICHEL  LIZOTTE  es  quaW! 

{Plaintiff  jMUioning  for  foUe^enciihe),       .^l 

kBSPONDENT. 

,•  ■■         ^■■. ..-  *;•'         -•'  '     ■■  •-''■        .  I     „ 
Sheriff's  sate—  Vacated  at  suit  of  purchaser-^  C.  C.  P.  714  — 
Propertif  charged  uathdmperxldim*  ^ 

Hbu>  :-That  a  purchaser  of  reil  ^tate  at  a  sheTlff'e  sale  is  n6t  bouod  to 
take  a  deed  of  the  property,  but  may  have  the  Sale  vacated,  if  it  ap- 

'.  pear  that  the  iiftmoveable  is  charged  with  a  ctaim  for  dower  which 
'is  not  exUngnished  by  sheriff's  sale ;  and  this  is  so,  even  where  the 
pftrchfser  has  knowledge,  before  the  sale,  of  tho  existence  of  the  hy. 
tiottiec.  .  '  . 

Th^  appeal  was  from  a  judgment  of  the  Court  of  Re- 
view, Montreal  (Torrance,  Papineau,  JErri,  JJ.),  De- 
cember 80,  1884,  reversing  a  judgment  of  the  Superior 
Court,  district  ctf  Richelieu  (Mathieu.4),  March  18, 1884. 
The  judgment  of  the  Superior  Court  was  as  follows  :— 
'*La  iDour,  apres  avoir  entendu  les  .parties  par  leurs 
avocats  et  procureurs  respectifs  sur  la  motion  du  dit  re- 
qu6rant  folle-enchdre,  produite  le  "7  mars  courant,  deman- 
dant l|ue.toutes  et  cliacune  de  ses„  objections  h  I'enqufete 
soient  maintenues ;  que  toutes  et  chacUne  d^s  objections 
d&  la  partie  adverse  soient  rejetfees  et  que  toutes  et  ph^\ 
cune  les  decisions  au  contraire  rendues  k  I'enqufite  soient 
rfevirffees;  sur  la  motion  de  Tadjudicataire  et,requ6rant 
nullity  et  d6cret  produite  le  m6me  jour,  demandant  que. 
toutes  et  chacune  de  ses  objections  4  I'enquete  en  pette 
ctijase  soient  maintenues,  que  toutes  et,  chicane  les  objec- 
'      '  soient  r<>iet6es,  et  que  toutes  et 


^T-  "' 


tions  dft  liM?»gtk.»^3!:^gg^ 


chacune  1^  dfibisious  au  c^^traire  rendftes^A  Tenquftte 


It 

,  I'.. 


r  22,  1887, 
AiBY,  33.  r 

(Ucret) . 
PPELLANT ; 

/,  ■ 


mchire),       ^ 

B8FONDENT. 

7.  a  p.  ti4— 

Je  is  n6t  bound  to 
)  vacatecL  if  it  ap- 
for  dower  which 
9,  even  where  the 
cistence  of  the  hy* 

e  Court  of  Re- 

irrfi,  JJ.),  De- 
f  the  Superior  . 
ilarchl8,1884. 
J  as  follows : — 
rties  par  leurs 
ttion  duditre- 
ourant,  deman- 
ous  h  TenquSte 
I  dQB  objections 
touteset  f}\^-M 
.'enqu6te  soient 
e  etrequ^rant 
temaudant  que  «> 
iqudte  en  pette 
icune  les  objec*  ^ 
Bt  que  tontes  et 


A        ' 


COURT  OF  QUEEN'S  BENCH. 


497 


^ 


soient  rSris^es,  et  sur  le  m^rite  de  la  requdte  du  dit  de- 
mandeur  ds-qnalitd,  pour  folle-enchdre  et  la  r6ponse  dn 
dit  a^judicataire  et  de  la  requdte  de  ce  dernier  en  iiullit6 
de  dficret,  etc.  -  . 

"  Sur  les  dites  motions  : 

"  A  renyoy6  et  renvoie  les  dites  motioiis  sans  frais. 

"  Sur  le  m6rite  des  dites  requigtes  : 

"  Attendu  qu'il  appert  par  le  rapport  du  sh6rif  de  ce 
district  prpduit  et  faisant  partie  du  dossier  en  cette  cause 
que  Louis  Marie  Blondin,  i6cr.,  notaire  et  r6gistratear  da 
coint6  dc),  Tamaska,  r6i;idant  en  la  paroisse  de  St-Fran^is 
du  Lac,  s'est  rendu  a^ndicaiijure  comme^e  plus  haut  et 
dernier  enph6risseur  ik  la  vente  de  Timnieuble  saisi  centre 
le  ddfendettr  en  cette  cause,  pour  le  priz  de  |71Q,  et  que 
le  dit  Lottis  Marie  Blondin  n'a  pas  pay6  le  priz  de  la  dite 
abjudication;  y 

"Attendu  que  le  demandeur  et  requ6rant  folle-enchdre, 
es  qualit6,  demande,  par  sa  requite  pdur  iolle-enohere, 
produite  le  18  octobre  dernier  (1883),  r6manation  d'un 
.bref  de  venditioni  exponas  ponr  que  riinmeuble  saisi  en 
cette  cause  soit  vendu  k  la>  folle-enchere  du  dit  L.  M.    > 
Blondin  et  auz'dommagcs  et  int6r6ts  resultant  du  d^faut 
de  ce  dernier  de  payer  son  adjudication  et  4  la  charge^  par 
le  dit  L.  M.  Blondin,  sous  toute  peine  que  de  droit  et 
mdme  la  contrainte  par  corps,  de  parfiurd  le  priz  qui  sera 
adjug6isur  la  dite  folle-ench^re  dims  le  cas  d^'insuffisance    ^ 
pour  rencontrer  I'adjudication  du  dit  K  M.  Blohdin,  ta^. 
en  capital,  ii^t^dt  et  £r«ds,  que  les  firais  de  1&  dite  requ^SIl^ 
pour  folle-enchdre ;  ; 

"  Attendu  que  le  d^t  L.  M.  Blondin,  dans  sa  r6ponse  k  . 
la  dite  requ6te  pour  foUe  enchdre,  produite  le  28  octobre 
1883,  alldgae :  que  le  dit  immeuble  Stait  lors  de  la  vQnte 
faite  par  le^sb^rif 'et  esl  encore  snjet  &  nn  douaire  coutu- 
mier  en  faveur  d'Elise  Alie,  6poate  de  Henri  Descheneauz, 
oultivateuT,.de  la  paroisse  de  St-Thomas  de  pierreville,  et 
des  enfants  k  -ludtre  de  lent  manage ;  que  le  dit  Henri 
Desch^eauz  6tfu[t  propri6tairo  et  em  poss^ion  du  dit  im- 
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inariage  h  St-Thomaa  de  Pierreville,  dans  le  district  de 
Richelieu  ;  qu'fme'copio  du  cortificat  du  inariage  susdit  a 
6t6  enregistrfeo  an  bureau    d'enregistrement  du  comt6 
d'Tamaska,'  dans  lequel  "se  trouve  situ6  le  dit  jmi|neuble, 
,le  21  a*rril  1882;  que  lore  de  reoregistTement  du  dit  cer- 
tificat  de  inariage,  Id  dit  Henri  Desc^eneaux  a  fait  enre- 
gistrer  au  dit  bureau  d'enregistVement  un  avis  signi^  par 
Ini,  devant  t6moin,  ei  dat6  A  St-Fraufois  du  La^le  16e 
jour  de  mars  1882,  par  lequel'  il  donnait  avis  au;  r6gis- 
trateur  du  coiat6  d'Yamaska  que-le  dit  immeuble  avait. 
toujours  6t6,  depuis  ^e  29  Janvier  1882^  et  6tait,  le  SQc 
gourde  Janvier  188^,  en  sa^  possession  comme  lui  api^ar- 
tenant  en  pleine  propri6t§,  etque  le  80e  jour  de  jafavier 
1882'  il  avait  contracts  manage  avec'  la  dite  Elise  Alie 
sans  avoir  fait  de  contrat  de  mariage,  et  que  cet  immeuble 
•^  6tait  deyenu,  par  la  celebration  de  son  mariage,  affecte 
au  douaire  coutumier  l^galement  constitu6  par  la  loi,  au 
profit  de  la  dite  Elise  Alie  et  des  enfants  qui  pourraient' 
naitre  de  son  mariagQ  avec  elle,  JP^ue  cet  avis  6tait  doa^6 
aux  fins  d'enrieipstter  le  dit  douaire  coutumier  con^mnfe- 
ment  A  I'article  2116  du  Code  Civil ;  qu'il  appert  au  cer- 
tificat  des  hypothdques  produit  par  le  sh6rif  avec  un  rap- 
port suf^ldmentaire,  le  12  octobre  dernier,  que  le  dit  im- 
meub%est  sujet  et  afiectS  du  dit  douaire  coutumier,  que 
I'adjiidicataire  a  fait  dans  Pann6e  188§,  depuis  le  d6cret, 
la  rfecoiti  de  la  dite  terre,  mais 'qu'il  n'a  rien  touchfe  de 
cette  rfecolte  qui  est  toute  dans  la  grange  et  les  b&tisses 
construites  «ur  cette,  terre  et  que,  par  la  requ6te  en  ftul- 
lit6  de  dfecret  il  remet  le  tout  enbt^  les  mains  de  la  jlistice 
pour  le  b6n6ficedes  crSanciers  dfe  dfefendeur ;  que  vu  ce 
quedesstis,  I'adjudicataire  est  expos6  A  6tre  fiviricfei  raison 
du  dit  douaire  coutumier,  et  qit'il  est  en  droit  de  ne  pas 
-payer  le  prix  de  I'adjfidicatiorf  et  de  dematider  la  nullity 
du  d6cret  fait  en  cette  eau«e,  et  conclnt  en  d^larant,  ^u'il 
i;emet  la  dite  ierre  et  la  r6eolte  faite  comme  ^lusdil^  et  ac- 
tuellement  dans  les  bfttiments  constmitB  but  la  dite  terre, 
•  et  en  se  constituant  demandeur  en  nullity  du  dfiaret  fait 
-^n^cettft  oimiift  dn  djt  imniPTlMe,  pt  aii  renvoi  delaregnftte 
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"  Attenda  qiie  le  dit  demandear  et  reqadrant  foUe  en- 
chditQ  d8-qualit6  a  contests  la  dite  demande  en  nallit6  de 
diftctet,  alldgaant  qne  le  dit  d^ret  a  parg6  le  douaire  cda- 
tan^ier  qai  aarait  pa  exister  sar  lo  dit  immeable  en  favenr 
de  la  dite  EHiso  Alie  et  de  ses  enfants  k  naitre  da  dit  ma- 
nage, parce  qne  le  jngoment  en  ex6cation  duqael  Tim- 
me^ble  a  ^t^eaisi  et  vunda  6tait  et  constitnait  ane  cr6- 
an<^e  ant6rieare  et  pr6f(§rable  aa  dit  doaaire  sar  le  dit 
injimeable,  apparente  en  cette  canse  y  qae,  d'ailleara,  Thy- 
tfaeqae  legale  resultant  de^'enregistrement  da  dit  jage- 
ent  et  de,  I'avis  mentionnS  an  certificat  des  hypothdqnes 
cette  caase  en  faveUr  des  demandenra  et  de  I'avocat 
istrayant  existe  longtemps  avai^t  renregistrement  da  dit 
ouaire  et  avant  le  dit  mariage ;  qae  dds  avant  son  ma- 
iage  la  dite  Elise  Alie  a  6t6  diiment  infonu^e  par  le  de- 
ndenr  ds-qnalitd  da  fait  et  de  la  mati^re.de  son  action, 
^t  que  tout  doaaire  coatamier  oa  prefix  qai  poarrait  6tre 
cb^senti  on  enregistrd  en  sa  favenr  et  en  celle  des  enfants 
k  ^utre  de  son  fntar  mariage  serait  nal  k  I'encontre  de  la 
cr^anc^  da  demandear  ds-qaalit6 ;  qae,  lors  dti  dit  mariage, 
le  d6fendear  n'ayait  pajs  d'antre  bien  qae  le  dit  imJneable 
et  qne  sans  cet  immeable  il  serait  compldtement  insol- 
yable  et  incapable  de  payer  la  cr6ance  da  demandear  ds< 
qaaXlik,  et  ce  a  la  bonnaissance  de  la  dite  ^  Elise  Alie ;  qne 
le  dit  adjndicataire  n'est  pas'  expos6  k  hita  6yinc6  da  dit 
immeable  ni  k  £tre  ancanement  tro(nbl6 ;  qne,  d'aillears, 
longtemps  ayant  la  dite  adjndication^  I'adjadicataire  con*, 
naissait  personnellement  tontes  les  circonstances  daijlit- 
doaaire  en  parfaite  connaissance  de  canse ;  qne  le  dit  ad- 
jadicataire  coAnaissait,  alors  et  depnis  longtemps,  qne  la 
crdance  du  demandear  es-qaalit6  6tait  ant^rienre  et  prfr' 
fSlrable  an  dit  doaaire  et  qti'il  ne  craignait  ancnne  6yio- 
tiog«^;  qne,  imm^ietement  aprds  I'adjndication,  Ta^ndi- 
cataire  a  pris  oavertement  possession  dn  dit  immeable  et 
.  en  a  r§colt6  les  firoits  et  qti'il  a  retena  lep  iraits  et  la  pos- 
session depnis,  offert  k  yendre  le  dit  immenble,  que,  s'il 
n-'apas  pay6leprix  de  son  adjadication,  ce  n'a  pas  6t6' 
parce  qn'iLfir»ignwt  d'^tw  ^yiafil^ffimjenlenieBt  pares. 
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d6clar6  sou  vent  au  shfirif  et  a^v|>i^cureur  du  demandflur, 
leur  domandant  du  d61ai  ot  pt^mettaut  de  pa^er ;  quo 
I'ourogistremout  du  dit  douairo^  I'a  rendu  public  et  »i)- 
parent,  ot  qu'il  «  ('t6  coniSti  de' ra^judicataire,  quil  jk 
achetfcikses  risques  ot  p^rilf  oi  ne  pout  maintenant  de"^ 
mandoT  I'annuiation  du  dit  deeret  A  raison  do  rexistence 
deVjo  douaire  rque  I'a^judioiitwro  est  de  mahvaiso  foi ;  ot 
conclut  au  renvoi  do  la  rfeponse  et  do  la  domande  on^  nul- 
lity do  CO  d6cret  du  dit  adjudicataire,  et  domando  la  mise 
on  cause  de  la  dite  Eiiso  Alio  et  du  dit  Henri  Descheweaux 
pour  voir,  dire  et  d6clarer  que  le  dit  immoublo  a  6t6  \)urg6 
du  dit  douaire ;  ^  , 

Attondu  que,5^ar  uue  ordonnance  do  cette  Cour,  en  date 
du  80  octobre  1888,  les  dits  Henri  Doschoneatix  et  Elise 
Alio  ont  6t6  mis  «n  cause  ;    ' 

"  Attondu  quo  les  dits  mis  en  cause  omt  comparu  le  1*1 
novembr©  dernier  et  pnt  d6clar6  qu'ils  ne  plaidaient  pas ; 
'  "  Attondu  que  le  dit  a<\judicataire  a  r6pondu  k  la  contes- 
tation du  domandour  que,  lors  do  son  mariage  avoc  le  d6- 
fendeur,  Elise  Alio  6tait  minoure,  ot  quo  les  fian9aillos 
entre  eux  avMont  eu  lieu  depuis  le  commencement  de 
mars  pr6c6dent,  auo  le  jugemont  rendu  k  la  poursuite  du 
demandour,  iB-qualit§,  contro  le  dfefendour,  sur  ox6oH,tion 
duquel  le  dit  adjudigataire  a  acquis  le  dit  immoublo,  a 
6t6  port6  QU  appel  et  qu6  cot  appel  est  actuollement  pen 


dant;  que,  du  resto, 
si  le  douaire  existe  ou 


'adjudicataire  n'a  pas  k  rochorchler 
nd&,  mais  qu'il  est  autoris6  par  la 
loi"^  demandor  la  ni|llit6  dit^d^cret,  s'il  y  a  dos  caus^ 
raisonnables  d'6viction  et  s'il  est  simplement  oxDOsfi  k  6tre 
6vinc6  du  dit  immoublo  i  raison  du  dit  douaird ; 

"Attendu  qu'il  appert  au  cortificat  du  rfigistrateuT  du 
Comt6  d'Yamaska,  dat6  du  8  octobre  deimier,  produit  avec 
le  rapport  Buppl6mentaire  du  shfirif  do  ce  district  en  date 
jiu  12  octobre  dormpr,  quo  le  21  avril  1882,  le  certificat 
.de  mariage  dii  dit  Henri  Descheneaux  et  de  la  dite  Elia© 
Alio,  en  date  du  80  Janvier  1882,  a  6t6  ^nregiskrfe  au  dit 
bureau,  et  qu'en  mdme  temps,  le  dit  Henri  Descheneaux  a 
frit  ftiiTftpiBtrer  une  dfclaration  tdlfegnant  son  miuriage 
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meable  £tait  affects  aa  doaaire  coatamier  en  faveur  de  la 
ditn  Elise  Alie  et  de  lenrs  enfants  k  naitre  ;  que  le  2*7  juiu 
1888,  le  jugen^ent  rendn  par  la  Oour  Hup^ri^iPB  da  dis- 
trict de  Montreal,  si^geant  en  r6viBio^(Ji4rSo  avril  1888, 
condamnant  le  dit  Henri  Descheneaux  k  payer  aa  deman* 
dear  en  cette  k^aUse,  ds-qaalitd,  savoir :  poar  la  dite  Cathe- 
rine a/ias  Arlipe  Lizotto  nne  somme  de  |100  pour  fmis  de 
g^sine  et  k  L^uis  Henri,  enfant  natarol  da  dit  Henri  Des- 
cheneaux et  de  la  dite  Oatherine  alias  Arline  Lizotte  |4.00 
par  mois,  payable  d'avance,  k  compter  du  17  Janvier  1882. 
jusqa'4  ce  que  le  dit  enfant  ait  atteint  sa  quator^siime 
ann6e,  de  pms  les  frais  en  Gour  de  premiere  iniAance, 
liquidds  k  $517.25,  a  6t6  euregistr^,  et  qne  cet  enregistre- 
joaent  est  posprieur  k  I'enregistrement  du  dit  douaire^, 
f  "  Oonsi^^mnt  que,  par  les  dispositions  de  Tarticle  714 
du  C.  P.  C,  14  vente  par  le  sh6rif  pent  6tre  d^clar^  nulle 
k  la  demandje  de  Tadjadicataire,  s'il  est  exposS  k  T^viction 
en  raison  dei  quelque  douaire  coutumier,  dont  la  propri6t6 
vendue  n'esft  pas  Iib6r6e  par  la  vente  du  sh6rif ; 

'^Considdraiit  'qu'aux  termes  de  I'artidle  1685  du  Code 
Civil,  dont  les  dispositions  sont  applicables  aussi  bieii  & 
radjudicataire  qvCk  I'acheteur  d  vente  priv6e,  I'acheteur  a 
droit  de  suspendro  le  paiement  du  prix  s'il  a  juste  sujet 
de  craindre  d'^trci  trouble  par  une  action,  soit  hypoth6- 
caire,  soit  en  revendication,  jusqu'4  ce  que  le  vendeur  ait 
fait  cesser  le. trouble,  si  mieux  n'aime  celui-ci  donner  cau*- 
tion  k  moins  qu'il  n'ait  6t6  stipul6  que,  nonobstant  le 
trouble,  I'aeheteur  paiera ;  , 

"Oonsiderant  que  la  simple  connaissance  par  Tacqu^reuT 
ou  I'adjudicataire,  du  fait  qui  pourra  occasionner  le  trouble, 
ne  saffit  pas  pour  Pobliger  au  paiement  de  son  prix  sans 
la  garantid  qui  lui  est  promise  par  la  loi ;  qa'il  exige  une 
stipulation  expresse  qui  soumette  racqu^reor  ou  Tadjudi- 
catai]%/aa  paiement,  nonobstant  le  trouble,  et  qui  ne  peat 
dtre  piiv6  des  suretSs  6tablies  en  sa  faveur  sans  une  renoni- 
ciation  formelle  de  sa  part,  n'6tant  pr68um6  avoir  renonc6 
k  ton  droit ; 

msidftrant  que  la  connaissance  da  doaaire  oi  let  oir" 
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tifld  nne  condamnation  centre  radjndicatairo  pour  le  paie- 
mentdii  prix  d'at^udication,  il  hi  d«iiittud«mr  lui  f  (it4)il'<)rt 
caution  conformfiment  aux  dii»po«itions  de  I'article  1686 
du  Code  Civil,  mais  le  demandoai-  ii'ayant  paa  offiirt  cau- 
tion, et  radjudicatairo  (nsiHtant  sur  un  droit  qui  lui  ml 
nxpreMiimont  r«connu  par  la  loi  d-dosBUB  mentionu^u,  »» 
dnmaudc  en  Uu)lit6  du  d6(Tut  d«it  6tro  admise  ; '  i 

"  Gon8id6rant  que  la  contestation  en  cette  causu  eat  entro 
le  demandeur  et,rad))idicataiTe  et  que  c^ttd  Cour  no  pent 
incidemment  decider  en  cette  cause  de  la  v,alidit6  du  dit 
douaire,  quoique  les  6pouz  Deschonaux  aiont  6t6  i^i«-5n_ 
cause ;  ' 

"Considfirantque  la  roquftte  du  dit  demandeur  d8-qualit6, 
pour  folle  enchdre,  est  mal  fond6e  ;  - 

•*  A  renvoyfe  et  renvoie  la  dite  requite  avec  d6pens,  dis- 
traits,  etc. ;  \ 

"  Gonsidfirant  quo  la  domande  en  nullitfe  de  d6cfet  du 
dit  adjudicataire  est  bien  fond6e,  a'maintenu  et  maintient 
la  dite  demande  en  nuUitfe  de  dfecret  «t  a  "dfeclarfi  et  d6-' 
olare  le  dit  dficret  de  Vimmeuble  vendu  en  cette  cause,  le 
24  a,oAt  dernier,  nul,  6t  en  a  dfechargfele  dit  adjudicataire  r 
avec  dfepenft,  etc."  ^^  _ 

The  judgment  in  review,  reversing  the  preceding  judg?  . 

ment,  was  as  follows  :— 

•'  La  Oour,  etc 

"  Considferant  que  le  24  aoftt  1883,  le  dit  L.  M-  Blondift 
est  devenu  adjudicataire  de  I'immeuble  vendu  en  cette 
cause  par  le  Sheriff;  qu'il  en  a  pris  posBession,  quil  en  a 
perfu  les  fruits  et  revenus  et  qu'il  a  refuse  d'en  payer  le 
prix;         ■:.■'"■■■■'.:.  ■ :   z;-^ ,  ■  t'^'--   '  ;    V.  ■^'  ■  i*"    - 

-  "  Gonsidfirant  que,  par  requite  en  date  du  18  octoMe 
de  la  mftme  ann6e,  le  demandeur,  d8-qualit6,  a  demandifi 
r^manation  d'un  bref  de  venditumi  exponas  po\p  faire  ven- 
dre  ledit  immeuble  k  la  foll<)  ench6re  du  dit  a4jadica- 

taire;  .      _   '':^' .^ji :'':■''':::-■.:''■;:■.■':' .\:/,s(a^^       .  'r'S-'rr^' ■.../[: 

••  cionsid6rant  cjue  le  dit  adjudicataire  a,  par  sa  r6pons6 
k  la  dite  demande  de  folle  enchdre,  contests  cejle-ci  et  de- 
mandfe  la  nnllitfexlu  dit  d6cret,  en  se  fondant  nur  le  p6ril 
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pouT  le  paie- 
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immeable,  pa?  le  mariage  da  dit  Henri  Deachoneaax  aVoo 
la  dite  Eliae  Alio,  edUhri  le  80  Janvier  1882,  alora  qae  le 
A'l^  Henri  Deacheneaux  6tait  propriMaire  et  en-  poaaeaaion 
du  dit  iuimeable ;  et  de  I'macripticm  da  dit  dooaire,  le  81 
avril  1882,  aa  bureau  d'enr^iatrepient  de  la  aituation  de 
rimmeuble ;  I  '      ^ 

"  Oonaid^rant  que  le  demandeur  a,. par  aa  riplique'A  la 
r^ponae  de  I'a^udicataire,  et  aA  r6i)onae  &  la  requd^e  en 
nallit6  de  d6cret,  peraiat^  danaUa  demande  de  follB^n- 
ohdre  et  conteat6  la  requite  en  nullit6  de  d^oret ;  '  ~ 

"  Oonaid^rant  que  la  cr6ance  du  demandeur  da-qna|it6,* 
[>our  laquelle  il  a  jntent6  aon  actiqn  avant  la  date  d|i  dit 
mariage,  n'a  cependant  6t6  enregiatr6e  et  inatmite  qu'a- 
prAa  Tenregiatrement  da  dit  doi^aire,  et  que  tout  en  ayant 
la  priority  de  date  et  d'origine,  elle  n'eat  paa  antirieim  ni 
prijSrabte  au  dit  douaire  dana  le  aena  I6gal  que  Ton  doit 
attacher  k<^B  mota  de  Tarticle  710  du  Code  de  Procedure, 
quionttraifa  rant6riorit6de  rang  et  &  la  pr6f(6rence,  A 
raiaon  d'un^  privilege  en  ve'rtu  dea  loia  r^glant  lea  privi*^ 
ldgc8,|^a  hypothdquea  et  I'enregiatrement  dea  droita  aar 
lea  iufmeublea  ;  ^    ^^ 

•*  Conaid6rant  que  la  cr6ance  du  demandeur  '6tait  pure-; 
ment  mobilidre,  "d  ladate  da4it  mariage;  et  ne  pouvait 
paa  emp^cher  et  n'a  paa  empdchd  le  dit  immeuble  de  de< 
veifir  aiyet  an  douaire  coiitumier  d4  la  dite  Eliae  Alie  et  ' 
aea  enfanta  &  naitre  de  aon  dit  mariage,  quand  mAme  cet 
immeuble  anrait  6t6'  le  aeul  bied  du  d6fendeur  k  la  date 
du  mariage,  et  que  le  d6cret\fait  en  execution  du  joge- 
p^~janmt  (tabliaaant  le  quantum  ale  la  dr6ance  da  demandeaf 
n'a  pa9  eu  et  n'a  paa  pu  avoir  I'etfet  de  purger  le  dit  dou- 
aire de  Wpouae  du  difendeur  et  de  leura  enfanta,  malgr6 
le  prot6t/qai  lui  a  6t6  aignifi6  de  la^part  du  demandeur, 
et  malgr6  que  *la  doaairidie  et  aon  6poax  euaaent  kits  mis* 
en  cauae  et  euaaent  compara  par  leura  avocata ; 

*'  Oonaid^ranC  que,  lora  de  I'adjadication,  I'acyudicataire 
avait  connaiaaance,  par  I'enregiatrement  et  autrement,  da 
douaire  en  queation  et  qu'il  a'eat  volontairement  port6 
•adjudicataire  malgr6  la  connaiaaance  qu'il  avait  du  p6ril 
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vabl«  A  demandor  la  uulllt*  du  dfiorot  «t  d^  aon  coDtrat . 
d'at^quiaition,  &  ralaon  de  c«tt«  cauB«  d'^iviotion  6veiitneUe 
qO'il  oonnaiaaait  an  moment  oil  il  a  contraiitA ; 

"  OouMidf^rant  qu'il  y  a  wrTeur  dana  lo  dit  jiiff«i»m«iit  dn 
la  Oour  Hui)6ri«ur«,  Mi^tgoant  dana  «t  pour  l«  diatrict  du 
Hi(;helieu,  «ii  dato  du  18*ine  jour  do  mara  1884,  «t  a^jn* 
g<<aiit  BQr  Ifl  m^irite  dea  dil«w  roquAtea  du  dttmandonr  et 
do  ra(\judi(;atairc,  on  00  qu'il  a  renvoy*  la  r«H|u6t«<  dil  de- 
mandoar,  el  ,a«cord<i  la  domando  on  uullit6  do  d4<5rot  du 
dit  ndjudi<;ataire ; 

"La  Cour  Sup^rieuro  nidgoaut  maintenant  en  It^viaionf 

Srenverae  le  dit  jngement  aur  le  m6rite  dea  ditea  requAtea, 

Vejette  la  rdponao  du  dit  at^judicataire  k  la  requite  du  de* 

•    mandeur  ot  aa  demande  en  nallit6  de  d^cret,  et  maintiont 

la  dito  requite  du  domandeur  en  date  du  18  octobre  1888 ; 

ordonne  qn'an  brof  de  vemiitioni  exponas  6niane  pour  faire 

y«ndre  le  dit  immenble  A  la  folle  enchire  du  dit  a^jadi- 

cataire  Louis  Marie  Blondin,  avec  ddptma,  tant  de  premiAre 

instance  que  de  Revision,  diatraits,  etij." 

Jan.  25,  1887.]  '• 

•   A.  ^termam,  Q.  C,  for  the  appellant : —  i 

^        La  aenle, question  qui  se  prteente  aur  les  faits  cb^MWUS, 

'-  k  la  d^cis^on  ^e  cette  OoUr,  peat  s'exposer  oiMlme  suit : — 

i    Le  crfiancier  qui  fait  vendre  un  immetible  par  kutoritfe 

A        de  justice,  connaiasant  alors  une  cause  d'fevn^tion  de  moi- 

'^   ti^  de  cet  immeuble,  peut-il  exiger  <ie  Tadjudioataire  le 

-'pai^nent  du  prix  d'acyndication,  et  an  cas  de  refus,  de- 

I    mander  la  folle  enchdre,  parce  que  Vadjudicataire  connais- 

sait,  lui  aussi,  lors  de  radjudication,  la  cause  d'6viction  ? 

^t  la  connaissance,  chez  Vadjudicataire,  4»  la  cause  d'fivifc- 

ti6n,  lui  enldve-t-elle  le  drdit  de  demander  la  nullitfe  du 

dfcwt,  droit  que  lui  donne  I'Artidei  '714  du  C.  P.  0.  ci- 

dessuBcit6?  ^  ^^^ 

#>   Etant  donn6,  sous  I'autoTitfi^e  T Article  1691  0.  0.  ci- 

dessus  cit6,  que  les  regies  applicables  aux  ventes  ordinai- 

res  rdgissent  les  ventes  jndi<»aire8  pour  ce  qtd  conceme 

Tobligation  par  le  vendeur  de  garantir  rache|«m  centre 

r^yiction,  il  n'y  a  pas  de  donte  qu'nn  a^udicataire,  comime^ 

:pi  acheteur  ordinaire,  ne  perd  pas  son  droit  de  ref^er  le 
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paiement  du  prii  d^l^jttdication,  s'il  n'a  paa  encore  dApoaA 
le  prix;  qu  deVlemander  la  r6|i^itition  du  prix  a'il  a  paj^, 
p*r  le  fait  qu'il^pnnaitMait,  loni  de  la  vente,  le  p^ril  d'^- 
viction.  Noun  avonM  nn  text«)  de  loi  |ioaitirqui  vent  cela. 
Bn  etfet,  d'aprJta  leu  Arti^Jui  1606- 1607- 1608  da  Code  Civii, 
le  vendeuT  garantit  ra(\qu6reQr  aoit  par  CQUVentjon,  Roit 
par  I'aatorit^  aeule  de  la  loi,  contre  r^icticHD,  en  tout  on 
en  partie,  de  la  chose  vendue,  ik  moins  qu'il  n'f  sit  atipn- 
lation  formelle  de  non  garantie.  ce  qui  n'eat  paa  le  oas 
fctoel. 

^S*!!  7  A  Eviction,  le  vendeur  eat  tenu,  abaolument  et 
daai  toUB  lea  cas,  de  reatituer  le  prix  A  Tacqu^reur  avec 
totta  lea  fruits  et  reveuus,  les  dommi^es  et  tons  lea  (Vais, 
■uivant  TArt.  161 1 0. 0. :  "  Soit  que  la  garantie  soit  Ugal^ 
"  ou  couventionnelle,  I'acheteur,  an  cas  d'6victiou,  a  droit 
"  de  r6clamek>  du  vendenr :  lo.  la  restitution  dW'prix  ;  2o. 
' "  celle  des  fruits  lorsqu'il  est  oblige  de  les  rendre  k  la  per- 
"  Sonne  qui  I'frvincie ;  0o.  les  fVais  faits  tant  sur  la  deman- 
j"  de  en -garantie  contre  le  vendenr  que  sur  la  demande 

^  "  originaire ;  4o.  lep  dommagejs,  les  int6r£ts  jot  k^  frais  du 
"contrat."  i  ^ 

V  ^  II  y  a  A  oeUe  r^le  exception,  non  pas  pour'  le  prix,  car 
le  prix  doit  toi\jonrs  dtre  remis  dans  le  ess  d 'Eviction, 
mais  pour  lea,dommages  et  les  int6r£ts  lorsqae  riul4ateur 
connaisaait  *le  p6ril  d'6viction  lors  de  la  vdute,  suivant 
I'Art.  1611  0.0. :  "  Dans  le  caa  de  garantie,  ti  Tacheteur 
ji»>  "  avait  oonnaissance,  lors  du  contrat,  des  causes  d'6vio- 
^j  •«  i{qj^^  ^i  qii*^  n'y  git  QQ  auoune  stipulation  ijoet  6gard, 
"  il  ne  peat  alors  r6clamer  que  le  imx  de  la  ohoad 
"  Y^ndue." 

^  Le  mAme  principe  de  juatice  et  d*6qnit6,  obligean^  le 
vendenr  k  restituer  le  prix  lorsqu'il  a  6t6  pay6,  s'applique 
an  cas  oh  le  i^ix  n'a  pas  encore  6t6  pay6,  mais  il  donne 
lieu  k  des  procMis  di£fi§rents.  Dans  ce  dernier  cas,  I'ac- 
qa6rear  n'est  pas  tenu  de  payer  le  pnx,'^  moins  que  le 
veindenr  ne  fiwse  cesser  le  si\}et  de  crainte,  ou  ne  fonrnisse 
Oiation ;  exceptd  cependant  le  cas  oil  il  y  a  stipulation 
contraire,  ce  qui  n'a  pas  ei^  lien  en  cette  cause. 
,    L'Artiole  1J>86  0. 0.  dit :  "  Si  I'achetear  est  trouble,  on 
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"  a  juste  sxyet  de  crtdndre  d'dtre  trouble  par  nne  action 
"  hypothSoure  on  en  revelidication,  il  pent  difflgrer  le 
"  paiement  dn  priK  jnsqn'A  ce  que  le  vendenr  fasse,  cesser 
"  ce  trouble,  on  Ini  fonmisse  caution,  k  moins  d'une  sti- 
"  pulation  contraire."       • 

La  seule  obligation  de  I'acheteur  est  de  payer  le  prix 
de  la  chose  vendue  (Art.  1582) ;  mais,  liatnjellement,  il  * 
n'est  pas  tenu  d'ex6cuter.cette  obligation  lorsque  le  ren- 
deur^  de  son  c6t6,  n'e;^6cute  pas  la  sienne  qui  est  de  garan- 
tir  I'acheteur  centre  I'fiviction;  de  faire  disparaitre  la 
» cause  de  trouble  on  de  donner  caution  afin  que  Tacqud* 
reur  cesse  de  craindre. 

Oes  dispositions  de  la  loi,  si  oJaires  et  si  pr6cises,  sont 
une  r^ponse  p6remptoire  k  la  decision  de  la  C5our  de'B6- 
vision  qui  vent  que  Tacqufireur  qui  connut  le  p6ril  d'6- 
yiction,  soit  cens6  acheter  i  ses  risques  et  pfirils. 

Yoyons  maintenant  les  dispositions  de  la  loi  sur  ce 
m6me  sujet,  dans  le  cas  devente  forc6e. 
,  Le  cr6ancier  vendenr  se  trouve  charg6  de  toutes  les 
mfidies  garanties  que  le  vendenr  conventionnel ;  sf  ce 
n'est  ia  garantie  quant  k  la  contenance  et  la  garantie  des 
hypoth^nes  qui  se  trouvent  purg<§es  par  led6cret.  Quant 
an  reste,  les  droits  de  propri6t6,  de  servitudes,  d'emphy- 
t(§6ses,  de  substitutions  non.ouvertes  vk%»  douaire  coutu- 
mier  non  ouvert,  se  trouvent  garalitis  par  la  vente  judi- 
ciaire,  d'apris  les  Articles  ^OS-tOS-tlO-Ill  du  Code  de 
Procfedure. 

Dans  le  cas  oA  il  y  a  p6ril  d'6viction  par  un  douaire  • 
coutumier  non  ouvert,  I'adjudicataire  a  un  droit  absolu 
de  demander  la  nulltt§  du  d6cret,  sous  I'autoritide  I'Art. 
"714  ci;^esfus  cit6.    Et  nnlle  part  Ton  voit  que  ce  droit 
absoli^soit  modifi6,soit  par  la  connaissuice  dn  douaire, , 
soit  par  aucune  autre  cause  quelconque.  Quant  an  cr6an- 
cier  susiisant  qui  fait  vendre  par  autorit6  de  justice,  on 
pent,  peut-6tre,  lui  appliqner  la  regie  d'un  vendenr  ordi- 
nairoj  et  lui  reconnaitre  le  droit  de  forcer  Ta^jtidicataire ' 
a  payer  le'prix,  ^  faisant  disparaitre  le  trouble,  on  en  lui 
donnant  caution  gull  ne  sera  pas  tronbl6 ;  mais  toujours 
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esf-il,  s'il  a  ce  droit,  ^1  doit  se  conformer  anx  conditions 
de  la  loi  qni  le  Ini  donne. 

La  Gonr  de  It6vision  a  consid6r6  la  connaissance  dn 
p6ril  d'6viction  comme  nn  acqniescement  k  acheter  la 
propriftfe  avec  les  charges  connnes.  Byidemment,  cette 
decision  est  erronfee,  tont-S-fait  contraire  A  I'esprit  de 
notre  loi  actnelle,  et  contraire  anssi,  k  la  doctrine  sontenne 
par  les  antenrs  snr  cetie  mati^re  (Pothier;  Bngnet,  Vol. 
10.;  p.  28« ;  no.  686).       Ii    i      :     _  '         J  :::/:. ^; 

La  Conr  de  premiftre  instance  avait  maintenn  le  ptin- 
cipe  sain,  et  le  senl  sontenable  en  droit,  qn'nne  personne 
n'est  jamais  censfe  acqniescer  k  la  perte  de  ses  droits,  si  ce 
n'est  par  nne  renouciation  formelle.  -     \ 

Oeoffrion,  Q.  C,  and  Broutseau,  for  the  respondent  :— 

Dans  la  vente,  soit  jndiciaire  on  extira-jndiciaire,  c'est 
le  consentement  des  pj^rties  qni  est  la  base  de  sa  validit6 ; 
lorsqne  le  consentement  est  paffait,  elle  ne  pent  6tre  an- 
nul6e.  Dans  I'espiice,  I'acqn&renr  Bloiidin  ayant  donnfe 
nn  consentement  parfait,  entach6  d'ancnne  errenr,  il  ne 
.pent  done  pas  demander  k  la  jnstice  d'annnler  ciB  consen* 
tement,  et  la  vente  qni  en  est  r^snltfe. 

A  moinsde  mettre  de  c6t6  les  principes  les  pins  616- 
mentaires  dn  droit  snr  la  vente,  qni  s'appliqnent  anx 
ventes  jndiciaires  comme  anx  antres,  il  faut  conclnre  qne 
I'art.  T14,  §  2,  0.  P.  0.,'  ne  pent  recevoir  d'application 
qn'an  cas  on  Tadjudicataire  ignore  le  danger  d'6viction 
contre  leqnel  la  loi  a  ponr  bnt  de  le  pVot^r.  lA  con* 
liaissant,  il  n'a  pins  besoin  de  la  protection  de  la  loi ;  ponr 
se  prot6ger,  il  n'a  qn'4  ne  pas  a^eter.  Parmi  le«  nom- 
brenx  arrets  annnlant'des  d6crets,  on  n'«i  tronve  pas  nn 
seal,  soit  ici  on  en  France,  qni  ait  6t6  prOnonc6  en  favenr 
>  d'nn  adjndicataire  connaissant,  an  moment  des  enohdres,  le 
danger  d'6viction  motivant  son  annnlation.  II  est,  an 
contraire,  dans  chaqne  esp^ce,  comme  dans  "/oWfi  •4' 
Shuter,"  expressdment  constats  qne  Vadjndicataire  ignorait 
ce  danger,  et  qn'il  ne  I'a  dfeconvert  qne  depnis.  Et,  dans 
qnelqnes  arrets  des  cours  fran^aises,  Tannnlation  dn  d6* 
cret  a  6t6  refasfee  snr  le  chef  qne  radjndicataire  connais- 
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The  following  authorities  were  refenred  tolbythe  res- 
pondent :• —  - 

/  10  Pothier  (Bognet)  'Procfidnre  Civile,"  Np«.  686,  640, 
861,  662;  21  L.  0.  J.,  p.  6Y,  /obm  Sc  Shuter  ;  8  Eev.  L6g. 
p.  281,  Tkomas  ^  Mwpl^.  Sirey  &  V.— Beoueil  G6n., 
Table  Vo.  "  Adjudicataire,"  Nos.  16^-169 ;  48  Dalloz,  Ju* 
risp.  Gt6n.  Eepert.,  To.  "Vente,"  Nos.  800,  802,^8'78  et 
iV»te2  basde  la  page;  do.  To.  ."Ven^e  Publique,"  No. 
2122;  2do.  Fo.  "AcquiescemenVV  N^bs.  1,  467,  468,  491» 
602,  608,  604,  606,  28,  787 ;  16  Laurent,  Nos.  662  k  666 ; 
BoUand  de  Villargues,  Diet.  Vq.  "  Dbu^re,"  No.  18  &  16 ; 
Bennsson,  Douaire,  Cap.  10,  No.  4;  LacOmbe,  Recueil  Vo. 
"D6cret,"p.  168-4.  W     i^ 

..Feb:  22,  1887.]'^  '  ' '~  JBUfl^''  "' ■■    ■■^■' -V''''-  '' 

lk>BiON,  Ch.  J.,  for  the  CourflMp^ati^g  facts]  :— 
This  ConrUdecided  in  \he  jfiSTof  /o6m  ^  Shuter  ('), 
which  was  a  case  in  which  an?  immoveable  sold  by  she- 
riff's sale  was  charged  with  a  substitution,  that  the  pur- 
chaser was  not  obliged  to  take  a  deed,  because  he  was 
exposed  to  a  suit.  A  sheriff's  sale  discharges  immovea- 
bles from  all  charges  but  those  which  are.  specially  ex- 
cepted, viz,  dower,  substitution,  servitudes  and  seigniorial 
rights.  In  this  case  there  is  no  contest  as'  to  the  existence 
of  a  claim  for  dower.  The  purchaser,  therefore,  was  not 
6bliged  to  take  a  titlie. 

The  judgment  of  the  Court  of  Review  must,  therefore, 
be  reversed,  and  the  original  judgment  maintained. 
The  fcdbwing  is  the  judgment  of  the  Court:— 
"  Consid^rant  que  ripsmenble  adjug^  k  I'appelant  en 
cette  cause  6tait,  lors  de  I'adjudioation  qui  en  a  H6  faite  k 
I'appelant,  grev6  d'un  douaire  coutumier  en  faveur  d'Elise 
Alie,  Spouse  de  Henri  Descheneaux ; '^^  * 

"  Et  considSrant  que  ladite  adjudication  n'a  pas  eu  lieu 
k  la  ponrsnite  d'un  cr§ancier  dokt  la  cr6ance  fot  ant^ 
rieure  et  pr6fi6rable;au  dpuaire  dont  ladite  propri6t6  est 
grev6e,  eii  sorteque  ce  douaire  n'a  pas  6t6  puig6  par  la 
dite abjudication  (Art.  1447*tl;0.);  ' 
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"Et  consid6rani  qne  I'leippelant  <}ai  est  expos6  k  ^tro 
trouble  plus  tard  dans  la  possession  et  propridtS  da  dit 
immenble,  n'est  pas  tenn  de  payer  son  prix  d'axsqoisition 
et  de  prendre  an  titre ;  if       ' 

"  Et  coni|id6rantqa'il  y  aerrear  dans  le  jagement  rendu 
par  trois  jages  si6geant  en  Revision,  i  Montreal,  le  80dme 
joar,  de  d^mbre  1884,  et  qa'il  n'y  a  pas  d'erreur  dans  le 
jagement  rendu  par  la  Goar  Sap^rieare  pour  le  district 
de  Bicheliea,  si^ant  4  Sorel,  le  18dme  jour  de  mars 
1884; 

"  Oette  Ooar  casse  et  annale  le  dit  jagement  rendu  par  ■ 
la  Gour  de  B^vision  et'confirme  le  jagement  rendu  par  la 
Oour  Sup6rieare,  et  fenvoie  la  requdte  pour  foUe  enchdre 
du  dit  intim6."  ^ 

Judgment  of  €[»  R.°reyorsed. 


<  V 

'lM7. 
Blondin 


Germain  $^  Cferma^,  %ttomeys  for  Appellant. 
\  /.  B.  JBrouss&i$t,  attorney  foi|  Jtespondent.        f 
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*  ACCOUNT.  ■,     :'/:.    ;; -'v.-rv  \'V'-' "■,...."'■■■.    L'.- 

1.  Setllemtnl  tlUmm;j^netpaifiHd  <<9«(f  1  Where  »  princtpil,  dating 
« Ioiig«oarae  of  yean,  baa- •fiOBptod  withoat  objeotion  the  ac 
.  ooante  rcndexed'l>y  biB.aoent  of  hie  edminiatitUion,  be  is  not 

V.   .   entitled  to  sue  for  a  complete 'acooant  of  ^he  entire  period  of 
administrattbn.    Where  errprp  in  the  aoooonts  rendeied  are  dia- 
^'     V<       ^  qpvered  subsequently,  the  iNroperprooeedingis  an  w^<Hi  en  r^/or-' 
.  >|jf>tMlton  <Ie  oompte,  asking  that  such  erron  b9  rectified,  and  that 
,  i  .yr'       :    the  balance  dne^  paid.,  SUphm$d:,OiBapie,167-   / 
— —  i.  ^ceCiBn/ai-J  ^Ste  BAisiB-Aaaftr,  156.        ,  ' 

-^ACTTON.      "■*      ■.  ■    ■;;;,••         ■   -;■     ']'' 

•  '  B  Hvperty  ^rtgiibmd  in  name  tf  ownei'$  a#«nt]    A  'creditor  has  «• 

l-  ,  ^      ,    li^t of  actio^'agfinst  the  agent  of  his  debtor,  in  whiose  name' 

real  esti^  tfthe^debtor.  is  legistwred,  to  havsL  it  declared  that 

/'       .  ^-  .sucb<4>rope):i£|r  really  lN;Ion0S  to  the  debtor.    Sehwob  A  Bitter,  191. 

4  . -~^  2i  3^  ««( (uideh^pothM  after  ettate  hat  been  neomeyed  to  nuolvmt]  See 

'  iti)80i<VBiior,421. 
.  AOBNtrf.    See  Pbincipai.  AND  Aamrr.,*  «^      '         ,       .•     .- 

^    AFPEA^   '  "     '    "     V,  ■  '     ■.        >    '  .    •-         '"  '  > 

r.  On:9iwition«  o^  qppreeia(io{(  <;/  emdence.]    Where  it  i«  not  a  matter 
'  of ^oontlM,  jmd  no.  question  of  la#  or  fnlnoiple  is  Involved,  and 
the  case  ntfolves  iti^  ifato  a  mere  question  .at  i^reciation  of 
evidence^the  Coort  of  AppeaF  will  Qot  disturb  the  jadgmeni«f 
I   the  Court  below,  unless  i^  serious  injustice  has  been  done  .to.  the 
r   ' '  appellant    SL  Lautrenoe  Sleain  Xfaagation  Qn  A  Lemay,  214. 
^■-*~-,2.  On  qua^an  ^  euta.']    AnappeaTwilT not  be  entertained  on  a 
4*1^0'*  ^  costs,  when  the  decision  iMdves  no  question  of  prin- 
:  «ip]e,  but  depends  on  the  mere  exercise  a  the  diacapstion  of  the 
;•  Court  in  the  ibatter  of  costs.   Borrought  dt  Wett$i  40i.  V 

APPEAL  BOND.   ■    '    ■     ■         .  ^ 

^     1.  JvdgnmUrevenediy  Queen't  BendhbiUreiloredby  Mny  0^^ 
3      .       LiabiRty  cf  bondrnnen.']    A  bond  gii^ren  as  secu^  fat.  debt»  in-  . 
-''  terest  and  costs,  on  appeal  by  a  defendant  fh>m  tU^  Superior' 
Gotart^to  the  Goorf  of  Queen's  Bench,  to  flie  elbet  thiu  the 
-boiribiiien ,  will  pay   the  condemnatlqii  mmtf  In  case  the 


^W^ 


^1 


Jo4ginent  be  cmfirmed;  is7blttding,  tbMlith  the  JbdgU^t  <a^l&e~ 
4oeen%' Bench  reversed  the  judgment  of  the  <!!oart  bdow,  if  the 
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OOUBT  OF  queen's  BENCH. 


APPEAL.  B0NP--1CbnlifM«d. 

original  judgnwiit  of  th«  Superior  Court  hu  \mNi  ntHond  by  the 

Judicial  ComOiittM  of  the  Privy  Council,  and  the  effect  ia  the 

aame  aa  if  the  judgment  of  the  Superior  Court  had  been  affirmed 

^     by  the  Court  of  ()ueen'a  Bench.    Lotarey  et  al.  A  Routh,  SiS4. 

2.  iSw  Procbdc^i.  .  •   .     .     ' 

ASSIGNEE.— iSoA;  byat»ig(ue  not  oorriwi  out.]    See  iNaoLVBtov,  12. 

ASSESSMENT  HOhh-Wkm  U  oonui  into  /one.}    See  Montbju^^  Qry 
or,  200.  >  ,. 

•ATTACHMENT.    See  BmiB-Amkr. 


■  K- 


BAIL^^    SeeLAmB!KMABMhjm,U3.  "     ,.      ''a     ' 
BANK.^  ',,...       ■  X- 

1.  Aeeomt  hOteeen  bank  and  eiutomer—InynilatUtn  of  jpeiymentt.li    See 
Impctatiom  or  PAYMumi,  30. 
— —  2.  Bin  of  exehanffe—lAo^/Ui^  of  a^xxjvtor.]    See  Imputatioii  w  Pay- 

MHMm,4Sa  ,  I 

——a  Cfheque  aeeqtted  payable  at  futwe  date,]    A  bani  is 'liable  for  the 
acceptance,  by  its  president  and  cashioi^of  cheques  marke^, 
good  on  future  dates  apecifled,  which  were  afterwards  discounted 
by  the  plaintiff  in  good  fUth  and  Jn  the  onUniry  course  of  ^ 
business.    ExeKmge  Bank  of  Canada  dsBanque  ctu  /Viipfe,  232.  '  ^ 

* 4.  Deporit  receipt  qf.]    SSw  ScBarYSBiP,*402.  ,  —  ' 

'bill  of  EXCHANOE^/mpiKolion  of  paymentt.]   See  iMroTATiOM  or' 
PATii|to«,43a  - 

BOOKKEEPlCEU-^StalflMnl  of  aeeownt  by.]    See  EnDmnm,  147; 

•  ."■    . •   .  '  .,■,-'* 

C&DABIKB—Ofteigfnory.]    /Sm  SuoNiSkY,  226.  '  ' 

OAI^HIER— iVwvr* o/.]    fiteBANK,232. 

(MEQTJE—Aecqpledbypniident  andcailaer—Payabk  at  a  fvtwe  date.] 
Ate  Bank,  232.       '*  ,  ' 

CHOSE  jtfG^E. 

'  Qmii^uiion*  of  teeond  ocfton  differenL]  The  exception  ^  ehote  jugfe 
cannot  be  pleadedjvhere  the  bonclnsimiB  of  the  second  |u^on  are , 
materially' different  firom  those  bf  the  first.  And  soy  whefe  by 
the  first  action,  the  plaintiff  sought  to  exercise  a  tig^it  of  redemp. 
^toi  withoat  complying  with  the  conditions  agreed  npmi,  it  was 
held  that  the  dismissal  of  such  action  was  not  efto«s  jugle  as  ie»' 
gaids  an  action  broogbt  Bubseqoently,  oflbring  to  comply  with 
the  oonditioins.   X^0€r^  i||Nmi<n\  124.  ^ 

OaBIMUNITY.  .^.::' .;"'-■;/,  'v    ■■'■^ 

Continuation  </•]    Where  i  commonity  existedjwtween  hnfeband 
,       and  wife,  and  there  was  one  shild,  issoe  oft)E«inarriag^  and  the  . 
"^^       wife  dying  intestate^  the  sntriviog  oonswt  fikiled  to  hare  an  in- 
Tentiuy  made  of  the  oomipoa, {property,  and  (the  child  behig  a  * 
,'■      "*  „  minor)  married  »  seoood  time  without  marriags  taontraet— that 
in  the  aliiieiioe  of  any  dsmaa^  on  the  pirttrfttie.ininorfbr  acomt 
tinaedoammnnity,  a  tripartite  oomniaidly  did  not  exist  between 
the  surviving  ooosort,  his  second  wilie,and  the  child  of  the  first 
manriage.    BedieU  dt  The  Mervhimtt  Bank  itf  Omada,  881. 
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CX)MPANY  IN  UqVtDATVOL^  "=f=^-^^^  .  ™„ 

h  Prooeeding$dgafym,qfler^ril»rftrltqvidaltoik^  When  a  winding 
OP  order  haa  been  made,  no  pitweeding  can  be  taken  agatnai  the 
company  In  liqoidation  witboot  the  permiadon  of  the  Goart ;  and 
thereft^,  In  the  preient  case*  the  immovablea  of  the  company 
ooald  not  be'aold  in  ordinary  jooone  for  aohool  tazea  wiUioat 
aoch  permiaaion.  Ommi»iairt$  tPBeoU  tPHoiMaffa  dt  Mantttci 
AhaUobn  Co.,lW. 

—  2.  Thi  l^ot  46  Vict  ch.  88  f D.)  jyi,^  to  inogiiiQfilriLfismmerai^. 
^ -^ .  .  :  .  compani«b.    /K,liei-. ■;••,-;•;    .,."-^-cc7-'"'''"""T''-   m^-  \ 

dpSCFENSATION. 

Jiamagn  awarded  for  per$onal  wrmgt.^  Qmre,  as  to  the  right  to 
oppoee  other  olaima  In  oompenaation  of  the  damagea  a  party  -haa 
1  J         ,  """l  or  guoii  dtttt;  or  to  aeiae  in  hia 

to  hia  debtor. ,  ArO^umlmilt  4t 


JhmmfAt  AMD  Aanrr. 


I 


been  condemned  to  pay  ftiir  a 
own  handa  the  muna  so  awi 
LaUX>de,im. 

0ON8ION0B  AND  CONSIGNEE. 
CONSTITUTIONAL  LAW. 

TaxaHon  of  ferry  ftoate.]  Tlie  Aot^  37  Vict  (Q.)  ch.  61,  and  39  Vict' 
^^,  (<^)ch^62,inaofara8theya^ihoriiedtheIeTyingofataxnpon 
tmj  boata,  inclodlng  ateamboiOs.  carrying  paaaengen  between 
MooinMauid  plaoea  diatant  Jttbt  moretban  nine  miles,  are  not 
nl^eirrtofthelecallegislatiite.  C^  de  Naviaaiim  de  LmaveM 
dt  Citide  MmlTlal,m. 

coera  .  .    .    •  * 

Utelm  A^ief*,'^   Where  an  aotion  ia  nnneoeasary,  thoogh  tiie  right 
;  exiats,  thejodgment  maintaining  it  will  be  conflrnMdJil  appeal 

withoatcoataimeitber  Court   Sehwob  Je  Boker,lVL^W 
; ^  Prvrihgefir.y  See  Pstraman  vob  Ooen.' 

CORPOBATIdN,    StoeMomcirALCoBPOBAnoM.  \ 

COUNTY  COUNCIL.~iVH«wq^]    gee  MemcaPAt  Law;  V 

CBOWNLANOa  • 

^'^^?'**^***-'    ^  ^«»tfo«»  «<*•»  itaroed  onder  ase.  13  of  ch.  22, 

.  *^.Sr  "^»  ^>  *"  «fl"«*.  •  promise  of  sale  of  the  Imds  to  which  it 

,;    •IVliea,8ab|j9ctt0thefkdinmen^onithft,partor,ttiekwateeofthe 

conditions  on  whidt  it  ia  granted,  and  ^ives  the  locatee  abaolnte 

V  poweasion  of  SQch  Jands,  and  aU  the  rightri  or  aeticp  against  tnw. 

fwsseia  which  he  dii|^t  ezerdae  if  He  held  aoch  lands  onder  a 

iMten^flxmi  the  Otnrn.    OUmom  A  faradt$,A4a.  , 

— -  2.  ^  dpaer  of  soch  kx^tion  tidket  m  enti^  to  an  Ii^anatiim  to 

«   .     .  resMii  loaseBs  of  Crown  Timber  limits  onder  a  license  fiom  tte 

Oommissioiiar  of  Oown  Lands,  from  eattiiv  timber  en  the  landa 

held  onder  the  location  ticket,  ontU  the  qnestloii  of  title  is  deter- 

mined  by  til*  OmutSi   IL,H9.^ 
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obtJRT  OF  QdBN'S  BBITCH. 


DAMAOES.  . 

1.  Ahtentie<^maHce.li    Wh«re  damage  rMaltaftoin  ttM  men  nagU* 
genoe  of  defendant,  and  there  ia  no  wilAil  neglect  on  hia  |Murt,  the 
Judgment  Hhouhl  alloV  Mily  the  aotaal  damagaa  'aa(hnd  1^  <he 
«plaiBtifl;  and  not  vindictive  damagea.    SUphetuA  CIMiml,21Q. 
— •  ;,  hnmtdiati  Oavtk]    Where  dalnagea  have  been  oaoaed  by  the  no> 
'  ■     '  gUgenoe  of  defendant,  and  both  partlea  were  in  fault,  the  Cooti 
/       !      will  looi(  to  ttie  principal  and  immediate  canae  of  the  acddent. 
'.}.  and  condemn  ita  author  to  pay  the  damage  aoflhred  by  tU^  otlMr 

i^ -^  party.    Canadian  Pae^fU!  Ry.  Co.  die  Oadieta,  816.  \ 

•^9.  Meatuteqf,  for  infringement  qf  patent.']    See  PATwrr,  188^  \ 

-—rXSHxure  by  gamithmmt.    .See  Procidori^  486. 

—  5.  &e  i^AILWAY.  ,  < 

ELECTION  ACT,  QUEBEC— 3Van«r|i«km  <i(  di«rfi<»te  H^  •ottr*' K*]  See 

SioRBrABY'-THMainuni,  1.        I    ..  '  . 

EVIDENCE.  1 

'    \.  FUiatitm^Proqfqf  identity.]    A»  Piuatiom,  169. 

-—2.  Noiuqf  Stenographer]    SeePwikmr.deO. 

-•— ~  8.  Of  Attorney  ad  littm.]  The  evilence  of  an  attorney  ad  Hiem  in 
behalf  of  hia  client  is  admiaaibk^ut  auch  teatimtmy  ia  repugnant 
to  the  discipline  of  the  pro«Ba«i<m^  WtMron  &  WhiU,  876. 

— ^  4.  Oaih  put  by  the  ComU]  Where  a  demand  ia  made  JEor  damagee 
cauaed  by  an  accident  thropgh  defendant'a  negligence,  and'tiiere 
ia  no  evidence  aa  to  the  cauae  of  the  accident,  it  ia  not  a  proper 
caae  for  submitting  the  aenmnl  alfiptfioire.  Oarporatim  qf  Sher- 
brookedi  Short,  60.  .  ^'', 

6.  Onvi  probandi.]    8uRAiLWAY)]^mmMMxmJJmmk^         '  - 

"—e.  Pmnlteitinumy.]    &«  i^tentv  as  a  Bailx%  l4&  ^> 

7.  Parol  teitimony  of  warranty,]    Verbal  evideneiB  ia  li^iadiniaBible  to, 

prove  a  warranty  of  a  horse  sold,  when  the  valolb  is  ove^f60. 

,'  l\uU\.0umetditBat!tim,Sl2.  ^^-      ''■'■■    "^ 

—r-  8.  ^lesipl  tn  deed.]    The  borroi^ef'S  acknowledgment  In  a  deed;! 
that  he  had  received  ttie  amount  borrowed,  may  be  contradketed 
by  the  lender's  admissioli  Uiat  she  handed  the  money  to  hMr  no- 
tary, atad  the  notary's  admission  that  he  had  not  piUd  onv  tt>e 
'whole amount    Tfefttfe;- «ft Ditfreme, 43. 

9.  Statement  of  aeeowU  by  book  keeper.]    The  respondent,  by  ncltarial 

agreement,.leased  to  appellant  the  right  to  mine  for  asbestos,  on 
certain  property  belonging  to  the  respondent  Subsequently,  the 
respondent  a{(reed  to  reduce  the  amount  of  royalty  he  was  to  nr 
ceive ;  but  to  what  extent,  the  appellant  and  respondent  did  not 
agree.    Tlte  'appellant  kept  no  reguUir  books,  but  his  aon>in>I«w 

-^^--  r    and  agent,  at  all  events  for  some  porposes,  kept  fbU  iooounti, 

and  the  appellant  wai  in  the  habit  ot  refeiiring  thoM  who  dealt 

with  him  to  this  ajgent,  and  be  had  even  paidT  respondent  on  the 

statements  of  this  agent    Hdd,  thaMhe  q^lani  was  boond 

,     ,  by  the.sutement  uf  wwount  of  soeh  agsat,  the  amortnt  »eAeed= 


^ 


being  leas  than  jthe  respondent  would  be  entitled  to  under  t}ie 
original  agreement    jSffery  Si  Webb,  147. 
■  10.  See  FsniaPAi.  add  AoaMT. 
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H^KHWionB  FROM  BEIZITRB.    Bee  Ihtcxmrnm,  AM. 
EXPJIUPKIATION.    Oif  landi  for  vm  qf  raUmy^F^xUmt  to  compty  wfth 
•     ■   leg<U  formaliHei.}   ;Sfe  Railway,  20i  '' 


nUATION.;    ;      .        J     .  ^  ]i 

JdenHli.} '  The  adjvdieataire  of  a  sabatituted  Immovable,  who  WM 

authoriied  to  retain  part  of  the  parchaae  money  until  the  opai)- 

' .    '  ing  of  tb,e  •ubatitntion,  ia  bound  by  the  acknowledgment  madi 

.y-    by  his  autevn,  o^  the  ilat  ciM  of  the  gret^  who  ia  awing  for  the 

.production  o/ the  money.     Deaudry  A  OourceOet-ChevalUr,  16»4,    [ 

FRAUD.    Sigtiatufe  to  promeeory  note  obtained  by  fraud.}    See  TucaamKimt 

NoT%6i.  ...  ;■'.  '  . 


QARNISHMBirr.    StiBAmm-AtaktiVaoammk 


f 


^ 


;HAR«OUR  OOMMISSIONERa  f 

Juritdietioniff.}    Thejariadldtion  oftheHarboarCommiMioniiraofA 

s^  .       M^real  within  certain  limita  doea  not  ezdade  the  right^  ^ 

'i^       ciiplio  tax  and  control  ferry-boata  plying  within  aabb:^imlti 

Cie.  de  Navif^iHon  de  LongueuU  A  la  CHS  de  Montrtai,  17^^         ' 

HUSBAND  AIJdWIFR'  V  / 

.    ^.  AeHonAy  wfe  for  permUMd  vHonge.}  A  CBarried  womao,  «titborliM 

by  her  haiA>and,  can  bring  an  actidn'  of  damagea  A  her  yoifn 

>  ■  ' '     name  for  pergonal  wronga.    Waldron  dc  While,  376.  f  //    , 

—  2.  HovmhM  txpewea.]    Where  a  wife  tipark  de  bie^^  UviW'witb 

her  husband,  ordera  gobda  for  the  maintenance  of  ilie  family,  and 

^    ^       the  goods  are  charged  to  her  in  the  books  of  the.^ndor|iuid  the  - 

"-     husband  ia  without  meana,  the  wife  is  liable  ftjir  thewboje  o^at 

of  such  goodit,  under  the  provisions  of  Ail  1^17  C.^Unotwith'^ 

^  standing  the  fact  that  by  the  marriage  oogftraoi  tlra/ ^[piiband 

alone  was  bound  to  pay  tb«.expenaea  of  ttwhonacihoU.    Gf{Bbn 

d:Mei^,l90,  "    •  ,  -^  \  .  :  ■.  -^/";      " 

IMPUTATION  Of  PAYMENTa  '  J 

1.  XmM%  of  aceeptor.}    J,  a  customer  of  t^ei  Ex( 
\    ,  .     pondent.  diecountod   with   that  Banlit  m>i 

When  it  fell  due,  appellant  f^led  to  pAy  i(,V< 

it  toJ^s  account,  Who  at  th^  time  oy^id  the  ] 

which  balance  was  angpentod  by  etibaeqi 

in,  nevei^theleas,  if  the  credits  were  im| 

debtei|nlpaf  the  bdanioe  dtfe  whfiin  the 

\>e  more  than  covered.-  The  Bank  ret 

ceptapoaltnd  brought  this  aeiit  againu'ai 

.  recover  4he  amount.    Appellant  plewed  payi 

aatioD;   Alii,thatthfl^Bfmkwasni&t]edto 

lant  the  amottni  of  bit  acoepU^  and  ttiat/ 

dM^arggsd  by  the  credits  in  thf^Qank'a  aoooi; 
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oomwt  OF  Qunuf's  bbnoh. 


IMPUTATION  OF  PAYMENTB— CbnUnuwI. 

'  an  ancoant  b«t««*n  a  bank  and  i  cuatouMr;  and  ao,  wh««  Iha 
amoant  of  a  note  diaooontAtl  by  ^  bank  for  Ui«  endofwr  WM 
channd  on  maturity  to  tha  endoner'a  acooont,  and  tlifl.dapoaila 
■ubaequflntiy  made  by  the  andoraac.  aa  abown  by  the  booka  nt 
tb«  bank,  waia  mort  than  anlfldent  to  cover  hia  indebtedneaa  to 
the  bank  at  the  time  tlie  note  malvfred,  aaoh  note  moat  be 
•  lieki  to  itave  beert  (MUd,  andf  tlie  Iwnk  haa.  no  action  thereon 

againat  the  umker  who  has  paid  tb«  e^doraer  (bat  withoot 

^^ obtaining  poneaaion  of  the  note);  and  the  Ihot  th*t  the  en- 

I  doraer'a  aggregate  indobtedneaa  to  tha  bank  haa  oontinued  to  in- 

^  craaae,  doea  not  affect  the  queation  of  payment  of  the  noto  referred 
to,  in  the  abaenoe  of  any  reaerve  of  raooorae  by  the  liank  tbaraon. 
CUf)daniAExchaMiftBankqfamada,W. 

NoU  given  aa  fmuduknl  pr^erene«^Knouitdge  by  trmUt.'[  WbWB 
J.  K.,  tmatae  to  an  Inaolvent  aatate,  ia  oieinber  of  a  firm  holding 
inaolvent'a  not*  given  '  It  Jn  illfgal  prArenoa,  and  where,  the 
purchaaen  of  the  eaUta  (having  appointed  the  inaolvent  their 
agent  for  tlie  purpoee  of  rMaiiing  iU  aaaat^,  the  latter  paya  the 
proceeda  to  J.  B. :— *Wd,  on  auit  brought  by  teuataa  it^puHU 
againat  pnrohaaeia  for  balance  of  price,  that  the  moneya  ao  paid 
will  be  imputed  on  account  of  tha  debt  due  truatoe  by  porobaaera. 
Rm  A  Pwd,  290. 
— -  4.  That  the  knowhtdge  by  J.  B.  of  tha  illegal  praferenoe.  which  came 
to  him  aa  a  member  of  the  firm,  ia  a  knowledge  by  him  in  bit 
capacity  of  truatee.    J6.,  2Ml 

nWUNOTION.  * 

Diluted  Mtfe.]    The  Coart  will  not,  aa  a  general  rala,  decide  a 
qoeation  of  title  upon  a  writ  of  injunction,  more  eapedally  when  . 
there  ia  a  third  party  intaraated  who  ia  not  •  party  in  the  caiia» 
GWihour  (Cr  AmKlw.  449.  W.  .       . 

INSOLVENCY.  ^ 

I.  EtkOe  rtconveyed  to  tnWn^]    A  debtor  againat  whoae  property 

_         H  Jadgment  haa  been  regiatered,  and  who  aflerwarda  makea  ailt 

'  aaaignment,  and  obtaina  back  hia  eaUte  by  a  compoaitioo  with 

hia  creditora,  in  which  he  undertak«a  to  pay  the  bypothaca  on 

hia  pioparty  in  (tall,  cannot  have  the  hypothec  ao  ragiatered  aet 

»  ande.  at  hia  own  auit,  oii  the  ground  that  it  ia.a  fraud  on  hia 

oreditora.    Ibilerji  BaylU,  4il. 

.— -  2.  Letmrr  and  etirofor.]   The  leiMor  who  has  ianiad  s  mMeiiageris,iB 

entiUad  to  be  paid  oat  df  the  proceeds  of  tlie  efleets  ganiishing 

the  leased  pcemiaea,  by  prdbrance  to  the  coats  of  ttia  curator  a^ 

lilLi:  pointed  to  the  judicial  sbandcmmant  made  by  the  lasaee  subsa- 

*    qvetii  to  the  saisare,  with  the  ezdftption  of  the  costs  inoonad  Igr 

the  safe  keeping  and  sala  of  the  aflbcta.    DeSaifiMe  A  Demaf- 

lean,  808. 

ft^#  6y  amqnftA   Craditnm.  by  SI ^-f  *-  "^  'itUying  •  deed 


at  aaaignment  by  an  insolvent  tradw,  do  not  beoona  liable  to 
irarrant  the  acts  of  the  assignee.   They  do  not  set  jointly  and 
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INSOLVENCY- CbNiuiiwi.       .        !  *.— ' 

aeverally  in  eppointinK  a  common  mandatary,  bnt  each  aimply 
.  givea  his  aanirtion,  quoad  hIa  Individual  interaat,  to  tlie  appoint- 

ment of  the  aaalgnee  by  th4  inaolvent  aa  hia  agent  and  adminla- 
traUtr.   And  ao,  wh«r«  tlie  aaaignoa  aold  tbO'itock  of  an  Inwilvent, 
and  tlie  purohaaer  waa  unable  to  olAain  poaaaaaion,  it  wan  lickl 
>.  that  an  action  of  daoiagea  did  not  lie  by  the  purohaaer  agaihat 

cieditora  who  had  aaaenteil  to  tite  appointment  of  tlie  aaalgnee. 
IforeMMon  A  Dtnoan,  12. 

i.  SmttifMp.}    SeeBvumnamr,A(lll^ 

JNBURANCE,  MARINE. 

1.  OmdMoN  qf  Poheif  requMng  daim  to  be  promcuUtt  wUhin  tiM  ytaT.'\ 
A  oonlition  in  a  policy  of  inauran««,  "that  all  claima  under  thia 
policy  shall  be  yvM  unless  prosecuted  within  one  year  tnm  the 
,  dateof  loas^  ia  a  valid  condition,  and  tlie  non-observaann  thereof 

defeata  the  remedy  of  tlie  Inaured.    Much  condition  ia  not  a  n»- 
'      nunciation  of  preaoription  by  anticipation  within  the  meaning  of 
.     Art.  2184  C^C    AUm  it  MerehanU  Maritu  in*.  Cb.,  203. 
*r4^  iL  Promaition  qf  t^im.]    Correspondence  between  tlie  insured,  or 
'  *"     petaona  claiming  to  repreaent  him,  and  the  inanrer  on  Ui«  sub-  . 
^         ;     jeot  of  a  kiss,  without  any  admiasion  of  liabUity  on  the  part  of 
%  "     the  inaurer,  ia  not  a  '  prosecution '  of  the  claim  by  the  insuied, 
within  the  meaqing  of  tfie  above  condition.    Allen  d:  Menhanti 
MMneIni.Oo.,2(l&. 

JUDGMENT. 

,  <|^  tevend  qf  the  pUnnl^i.'\    The  death  of  aeveral  of  the  plain. 
/tifflv  during  the  pendency  of  tlie  suit^  does  not  render  a  Judg- 
ment pronounced  in  their  name  afaaolntely  null ;  the  nullity  being 
relative,  and  auch  aa  can  be  invoked  only  hftjUie  legal  repreaen- 
tativea  of  the  deceased,  on  the  ground  that  flllir  righta  have  bean 
'  prejudiced  by  the  judgment.    Lowrey  d  JRouth,  804. 

JUftY  TRIAL.    S^PiocnDDRB. 

{ArCENY  AS  A  BAILEE.     '^   .'    -  ■-    ■  ^-A-;    :m^.:.,:i^:r-...:i..,.  ^ 

P^po$U  o/mm  qf  wumey.}   The  prisoner  was  indicted  for  larceny,  ai  ^  „ 
a  bailee,  of  a  sum  of  money.    The  complainant  produced  a  re-^  ' 
ceipt,  taken  at  the  time  of  the  depoait  in  the  handa  of  the  pri* 
-  .soner,  by  whidi  it  appeared  that  the  depoait  waa  made  "en  at-  / 
"  ^ndant  le  paiement  qu*il  pourrait  faire  d'une  m^meaomme  i  R.  f 
<'  A.  Benoii"    Held,  that  this  receipt  implied  ttiat  the  priaonef' 
waa  to  ffj  a  aimilar  sum,  and  not  actually  the  aame  pieces 
mcmey,  and  that  there  was  no  larceny.    Further,  that  parol  i  ' 
timtmy  doald  not  be  admitted  to  vary  the  natare  of  the  tr 
tion.    Reg.  v.  Bertkiamu,  14S. 

LEGISLATURE^  I0WEB8  OF.    Ferrie$.]    See  ComtrrvnoKAhmM, 
172. 

liBBBOB  AND  LESSEE. 
tr^Amimt^^Jln,y 
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I.EflflOR  ANT)  T.WWBB-0»«<*««"^  J 

Uw  Utrow  .»r  Om.  Mmm  ■tIjHiUtwil  for  Um  il«Hvi»ry  of  Ul« 
In  M  Kood  oi4er,  •!&,  «t  Ih.  •«!>»««««  <if  th«  l.««n  "  .«*UW,iita 
by  tin  e««.|»tod,''-»n<l  mow  |iMtlculMly  *>••«»  tli.  W**>b«  iia- 
tlflrUntk  Ui  |i»y  »ll  •«»«  pwnilunM  «r  iiuiaranni  whioli  niigtil  li» 
oh«rgwl  U.  l»w  toMor  winiwqawil  on  Um  n»l«ii«  of  th«  InaliwWi 
c»rri«l  on  In  tha  preiultM  by  i\m  kmmm.  In  -.icb  oaw.  Hm*  Imit- 
a«n  of  proof  !•  on  th«  \»motU>  iwUbltoli  Iknit  oft  tha  pwrt  <rf  Uw 
Ummm*.    Sktltan  A  Kutmu,  a25.  ^      .      ^     .  i^ 

—  J.  Whare  in  Bunh  cinninwUnoM  the  cwam  of  t^«  Are  w  nwjK^ 

Itihad,  tt  will  b«  oomii«lerw«l  an  •«»'UI»ml»l  nrafor  whidniHMi 

MM  cannot  ba  bald  raaponalbla.    And  Uie  fa«it  Uiat^^ 
V     did  w*  conf.*™  atrlclly  to  tha  ragoUttona  ol  polloa^ 
Ip      anca  to  thadapoalt  of  aahaa,  will  not  aflkuA  tha  ftaan  In 
oC  any  proof  that  tha  fin  wai  du4  to  •««J»»  na!|ilfai»(» 

pMt    /6.,825.  ^  "■'■'■  ^'^^'    -• 

^.—  ^Pritatgtqfltiur.]    Sm  laaotvwoT,  9W.         ^ 

tiBEL    ft»»orl  qf  mtreantUe  agemm   <•  ««6«!r<tof».l    |Jw    MaacAHXiLf 

Ao»w»,«».M-  ■.,-. ■■,'   .>...;■  •'  -■•■  ^ 

lOCATION  TICKET.    «»  CaowM  Lauds,  449. 

MALICIOUS  AEBE8T.    Sm  Pm»abl»  CaOTB. 

MAPLE  OBOVE.    itoadlAroivfcl    S»»  Moitinim  luw,  1»  . 

M  A  RBIED  WOMAN.    See  Uowamd  ahd  Ww4  180, 875. 

MAOTER  AND  SERVANT  _L-_  .ui    # 

NrgHaence,if  foreman.]  Ma-tani  ^mI  .mployaii  « IWOjilbla  for 
the  fault  and  naglinonca  of  tha  foreman  plaoad  In  authority  by 
^  tham.  whether  the  damagabacauaad  to  a  fallow  aervant  or  not; 
and  the  ftet  that  th»  paraon  Injured  Toluntaared  to  perform  tha 
partioular  aarrlce  in  which  lie  waa  engaged  «t  the  time  ha  WM 
Sareddoea  not  reUew  the  employer  fVomwaponalblHty.   Allan 

(fr  JVaM,7.  '  I      .  ■.        ■  ■     ,^^..,,  „  .  ■, 

MERCANTILE  AGENCY.        ;      -;        ,       ^.^Lu^^^^tur^i^ 

_         1.  drculatifiii  ermttim  ifrformaHon  of  a  damaging  nomrtl    The 

manager  of  a  meroanUle  agency  come*  under  the  general  rule 

(C.  C.  1068),  which  makea  every  peiaon  eapabto  of  <«f«»m»ng 

right  from  wrong  reaponalble  for  the  damage  cmti  by  hla  fauh 

to  another,  whether  by  poaitlve  act.  Improdenoa.  neglect  or  want 

^  of  akin :  »nd  the  defendant,  a  mercantile  agency,  being  guilty  of 

^         .       negligence  In  drculaUng  a  report  of  an  InJurloua  nature  cwioarn- 

iM  a  perapn  In  bualneaa,  and  In  communicating  It  by  drouUr 

»S  verbally  to  peraona  who  bad  no  inl«HBat  In  being  infomaed 

of  hia  atandlng,  was  held  liable  In  d«>»l«M-^  Bmktreet  Qmpmy 

meromUla  agwicy  to  ito  aabecrlbara,  ooncarnlng  tha  standing 
,py,^l,lw»I.Hy,U^^,»nd^.^ 
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MONTREAL,  Omr  OR 

i.  AmummU  roff—  Wkm  U  etmm  inOa  /iww.l    k%  ■■■■iiriiit  roll 
,t      ocimM  Into  forr*  fVMiii  the  dale  of  It*  ilnal  «x)iu|ikU<>n,  and  tUipoatt 

by  theaommiaaitNMni  in  tlie  office  of  tite  city  treaaurwr,  and  tlut 

praacriptloo  of  three  moaUia  under  i'Mli  Viii.  chtOfl^a.  l^iiiiflf 

fhtm  tliat  data.    Joye$  A  La  ISU  d«  Momtrhty^lm. 
'  ta—  I.  TtucatUm  qf  nrry-boatt.]    Sn  CoMnrru-noNAi.  I<aw  ;    IIaimovi 

(/ommioNaaa,  172.  ,        »  ^. 

■  MUNICIPAL  (X)RPOBATI0*  ^  ■  -•    '  ''"'*'        "    "'^'^ "   '       '*;«--?^J' 

1^ -OmdiHm  qf  ttnH»—  Mxtraordhntry eireumtlancti. ]    A  muni<^l|j«l  flO^- 

^   ^      '  |M)raUun  ia  not  l>oand  to  make  eitnMirditiary  exertiona,  out  of 

proportion  to  thMfteanaat  itadiapoaal,  in  order  to  keep  the  ttrecte 
«  \  tna  from  anow  MA  ioe,  Init  only  to  aurh  extent  aa  ia  reeaonable 

when  the  iqMn  at  ila  diaponal  ara  taken  into  oooalderaUon 

Corporation  (^Ktrbrook*  Je  Short,  M. 

MUNICIPAL  LAW. 

1.  FOnm  q/  eounty  oouneU.]    A  local  council  paMed  a  by<law  which 
„  waa  amended  by  the  county  council  on  appeal    The  local  ooan> 

cil,  without  new  proceedinga  or  any  effort  to  amend,  paaaed  a  by- 
law in  aimilar  tenna  to  tba  former  by-law,  which  waa  then  again 
taken  to  the  county  eonnoil  on  appeal,  when  a  raaolntion  reciting 
the  (kcta  waa  adopted,  quaahing  the  by-law.    Held,  that  tiie. 
^.  county  council,  in  thna  setting  aaide  the  by-law  of  tlie  local  coun- 

cil without  hearing  the  partiea,  etc.,  aa  provided  by  Art.  932,  M. 
t       C,  acted  witbio  ita  juriediction.  OorporaKon  <f«  Oomtt  dToMOita 
A  DMrecAer,  219. 

•k—  S.  Road  throvgh  mapU  grove.]    A  mnnioipal  council  cannot  cauaa  • 
publioroad  to  be  made  through  a  maple  grov«  aitnated  within  a 
radlua  of  400  Cset  of  the  houae  inhabited  by  tlie  oc^pant  of  euch 
grove,  without  the  oonaent  in  wHting  of  the  proprietor.    Matmi- 
de  LaOorp0raHondelaparoiuedliSt-Aim^,2m. 

OoMfKNU.]    TheTifrmJtr  Inhabiting  a  liouae  belonging  to  the  piO>, 
fNrietor  of  a  maple  grove  ia  the(^'  oocqpant "  ot  auch  maple  grovii 
~    within  the  meaning  of  Art.  0OliG.M.   Jb.,m.  °7r 

NlSaUGENCE.   ■■■'■' 

1.  Aeeldmt  eauted  6v  nei/ligenei  qf  foreman.]    8te  Mmtu  and  8xa- 

•—2.  CondUUm  of  SineU.]    Sk  MoMiaPAL  GoupoBAtppM,  60.  ^ 
•--—  8.  Damagu  vihtrt  Omt  ha»  hem  no  uUfyi  negltet.]  i'^Sm  Damaoh^  270, 
•-— 4.  Jr«Ma{/a«iU.]    Sm  Damaqib,  815. 
6.  iSm  DAMAion.                                          >-■   \   ;,-.;,■;>>■■-■■■;  , 

NOTABY.    JPtHiKMuiMfify/or  dr/oM/l  o/.]    51m  PuMaPAL  amd  Aaairr,  48. 
NOnCB  OF  ACTION.    8eo  Ptrauo  Onmanm  1.     . 

NOVATION. 

JBrthirttot  gf  (Bti^Blfaw  6y  gnmlfag  No* 


»C 


„.     '-'x 


vaticm  ia  eStelad  by  thi^niDceptinoe'ori  Imw  ^bfttbrin       room 


V 


-»»W'JI 


ftSO 


OOITBT  OF  QI^ESM'S  BBMOH. 


NOVATION— amIiiiMMi 

of  the  old,  whQ(n  it  Wis  Intended  to  dttdiUB*,  M  evidenced  in 
tbii  caee  by  s  term  granted  by  the  ciedttor  to  the  snbetitated 
debtor  withoat  the  ooneorrenoe  of  the  former  d^btoar.  -(yBrim 


\ 


OPPOSITION.    SeeTaotmDvnM. 
OPPOSITION  EN  SOUS  OHDKE. 


^m 


V>  ' 


'^!-fi. 


See  Faoooifaamh' 
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PATENT.  ';■  -.  .  ■■'■V--,   ,'*:;^  ,    '  ^' ;^ ''''!'' J^ .:' . 

1»  Ji[(/niH{rciiunt]    A'  patent  of  inventioA  of  machinery  may  be  io^  , 
-   fringed  by  the  use  of  a  machine  diaiimiUir  in  appearance,  if  the  ^: 
principle  patented  be  interfered  with.    Pinlcertm  A  OdU,  183. 

' 2.  Mecumt  v^  iaimai^    The  measare  of  damages  1m  infringement 

of  a  patent  of  invention,  by  osing  a  patented  machine  purchased 
of  a  mannfaotoier  of  the  inventi<^i>  and  not  the  inventor,  is'  not ' 
the  profit  which  the  purchaser  derived  fifom  the  nse  of  the  pa- 
tent   The  tme  measure  is  the  loss-  suffered  by  the  patentee. 
JPSnierton  <{;  Cbtf.  133.        ^  ^ 

_  PENALTY.    Ad&m  againet  »eenUxry-1rtiumtr.'\    See  Sici»rABV*TBiASO^  . 

lOBtl.     ;'\,  ...,-.,.        «»:  /,■■ 

PEEJTJBY.     ■■'■^^''''  '■  ■■il  ■'■'""'■■■'•''■'•"  ^         ■■■'■■■-'■■  ■■■'■■    *'■■■' 
1,  JkpontiUm  an  idM^ferjury  is  aedgned—Prdqf  Hiat  eUnognpher, 

iBho  took  dqtoeition,  hatbeen  mimrr^—Aruwen  on  'faita  tt  grMee'— 

ifotee  qf  tUnogrt^her,'}    The  fsct  that  the  stenographer,  who  toolc 

a  deposition  in  «  dvil  case,  on  which  peijnry  is  sssigned,  has^ 

been  sworn,  must  be  proved  by  the  vacbid  of  proceedings  in  the 

ease  in  which  the  deposition  wss  taken.    Beg,  v.  Domi^^SBO. 

fj..— 2.  A'^ltarty  summoned  to  ai^Mur  in  (^  division  of  the  Superior 

tl  Ckiiut,  at  Montreal,  to  answer  upon  /oil*  el  artidee,  and  who  has 

^ipeaied  and  beSn  sw'ora  in  another  division  of  the  same  Court, 

where  he  has  givui  his  answei%  may  be  convicted  of  petjury  on 

^  the  answers  so  given.    /&,  860. 

•—  a  Qmre.']  Wh«ther  it  is  now  necessary,  under  47  Vict  c-  8,  that 
the  notes  of  thestenqgrai^rshoiild,iaallcase^bexeadj(otbe 
witnesses?' J6.,  860.  ^;     ,       "  , 

PMlADINa  "^ 

JfimoNwr.]    A  ndsnomer  is  ffmind  fax  ta  ezoeptton  tQ  the  form,  >* 

III  #        and  cannot  form  the  subject  of  a  idea  to  the  merits,— mora  parti* 

•         eulwlywhae  the  wror  complained  of  is  trivial  and  unimppitapt, 

e.g.,  the  description  of  the  defendant.as  "La  Uorpotatfaoar des 

''  CbmmiiS^ies  ^UEooIe  d'Hoehelaga  "instead  of"  Les  Oommianiir^ 

les  d'EooIe  d'Hodielaga."    Oemmieuifte  df Boole  d^BoeheUigai  £' 

Montnal  AbattoSn  Ol».,ll6.  '       * 

PBEafSBIFnON.'  . 

1.  CbndMbii  in Potkif  makimg tkiim  void  mktopnetoaa  vMAn  <m 
>,    «,      year.   See  JxmnLUstm,  20^. 
'  —12.  Of  three  tnontta  wider  4S48  Tics.  (Q.)  eft.  58,  a  12.]    See  MoinnnMi« 

C3iTif  w,aoa 

.\  ■■■-■  ■         ■  :  -.  ■::\' 
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PIIINCIPAL  AND  AGENT.  *  ,    * 

C.  a  im]  IV  mi^  •--•"i-.  lit  MonSSTSa 
written  agreemenppf  afipellanti  in  BelfiHt,  IielandTiIcoounted 
from  Ume  to  time  «»  the  foods  consigned  to  them,  but  never 
,  made  any  wtara  ftiethe  inioe  oT^the  casMr  in  which  thegoods 
were  paelced.    Theaft  casaa  wen  alwaya  ehaiged  in  the  appU. 

lant'a  aocounts,  but  the  only  rafannoe  made  by  the  appeUaniMo 

the  omission  to  account  for  the  packing  oaaes,  was  contained  in 

a  Jetter  in  which  Uiey  merely  said;  "We  observe  yon  do  not 

"  make  any  rptarn  for  the  cases."   The  written  agreement  did 

not  make  any  mention  of  the  cases.   Three  yean  later  the  ao. 

oonnt  was  closed  without  any  leaervation  as  to  the  packing 

cases.    The  ^^llants  aflerwaids  broui^t  an  action  in  ammmZ 

for  the  price  of  the  cases.    BeU,  that  the  action  «J»iidnotU 

maintained,  seeing  that  the  uipBllants  had  notice  dnrina  thrae 

years,  through  the  raspondent^  accounts,  that  the  packing  eases 

'were  not  being  allowed  for;  and  that  parol  evidence  was  inad- 

-         »i«riWetovary  the  terms  of  the  written  agreement  by  proving 

-~^ »  ondeistandlng  that  the  casw  shouM  be  paid  for.    Ub^  All 

"      "~^2.J««ion«ir(^flin^^  flte  Acoooirr,  167. 

-—  3.  A^0U  mttdinfKmUn^  mtmdate^RupoiutbtHty.J  Anagent vrho 
bM  only  a  Umited  authority,  and  who  by  going  beyond  his  au- 
thority, even  while  acting  in  good  foifh,  causes  his  Mindpal  to 
suflbr  a  loss,!,  obliged  to  pay  the  kss.  ^knd^so.  whinT^iion 
iMtructed  a  b«ik  cteik  to  giye  a  cheque  for  the  amount  of  a  OBiw 
lain  account,  and  ttie  cleric,  late  at  nigbt,  gnve  ttia  p«t«  the 
money  instead,  thereby  preventing  his  principal  ftwn  lectifriag 
an  error  which  existed  in  the  acoonni  it  was  held  ttiat  the  dnk 
couM  not  reooverltom  his  principal  die  amount  nakl  in  anam 
,  of  wh^  wis  really  duft   «ao*iVw*r»oK;«9.  ^^ 

M»-^,Blghl$<(feonmffnor.2  The  foet  that  aniwent  to  whom  mods 
.«•  oonrigned  for  sale  is  to  hate  for  himself  all  ti»t  he  oanaS 
over  a  schedule  pric^  does  not  makehim  tiie  owner  of  the  modZ 
Md  the  price,  when  collected  by  his  sssignae  after  his  ^mA- 
vency,  does  not  fon  into  hia  sstate^nea^  nOk  portion  thencf 

as  repwseniB  theagentfli  pwiat.  And  so.  wham  M  Mwit  took 
over  a  stock  on  conaigmnent.  under  anjgnemaiit  Inwriting  by 

which  he  was  to  aooount  for  goods  aolffi^aa  per  Drioa  Ikfc  n^iiid 

to  him  by  tt»  ooosignor,  the  pi^tslL  tuT^tobSK 
tiie  agenHtwaa  held  tiiatihe  coiiSrw-eJSlLi  low 
in  itaU,  per  price  list,  for  goods  sold  by  Wsgenibal^hhinsol-  • 
.    veni7,  but  the  ifke  of  which  was  ooUactadW  his  asrisnee  sab. 
■equently.  &M6«|c*  rt  ol.  «fe  «iwnioii,  8W.        JT 

.  4!^iioliuy.]   W|Mitottieameunt'ofa|oiniwasd^t9dtvflie 
lender  witfi  her  notaiy^  irith  instrnctfooB  to  hel^itnntil  tiw  obU- 
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522  OOUBT  OF  QUKKN'S  bench.  ' 

'  '  '  ■.■        '  '•"■■■-,■  »■'  ■■• 

MUon  to  be  gl*en  for  It  WM  executed  and  legUtered,  held,  tUM 
the  reepoMlbilUy  for  the  defauK  of  the  not»ry  to  pay  over  •  poj 
*.         XTS^  moniy  inurt  Wl  upon  «*  lender;  ««1  it  a«de^ 
§  difference  whether  the  notary  wm  to  W  over  *®  •^°J^^ 

borrower,  or  (u  in  the  cue  reported)  WM  to  •PP^"  ^  the  dUi- 
cSa^Sceridn  debt.  In  «K»td.nce  with  .  li.t  ftarnJi^ 
by  the  borrower.     Webiter  A  Dt^me,  4S. 
-— 6.  Sto«m««  «{f  a«oi^«  fcy  boo*  *«p*r.]    Sm  EviDWCi^  147.© 

octB  of  Buit.  under  G  C.  1994  wd  C.  C.P.  606.  §  8,  M  Mjended 
b^33  Via  (Q.)  ch/17.  B.2,ertondaoiily  tothecoetfincurredln  the 
.     Srfflnrt  n.Un<;;.idii5.wherethepl.intitfobtrin.djod^ 
^^::the8aperiorCourtag.lWthreedele«d^^ 
«v«i«llv  and  the  judgment  w««  reveiaed  by  th€lTk)aH  of  VIoeeuB 

S:X'\5S  t  iA  »a  on -ppeal  to^^^ 
-     .         original  judgment  was  restored,  it  waa  beW  t^**"^^,*?'"  ' 
~   -     Swto?eooUocatedbypriviI«eonth^p«^ 

-     danta'  movablea  only  tor  the  ooft.  incurted  in' the  |i|pnor 
CJourt.    BeavdrydsDmIop,^n. 
—  2.  I«n  of  landlord.}    The  pUintiff,'-  privilege  for  the  coata  of  sid^ 
-      iSrf  £e  auit  haa  beeHglBBt  a  firm.  h«  P^o^/.  •'•^  «" 
liS.  the  penwnal  effect?  of  the  individual  membora  ^^J^ 
'  Ser  the  UeTrf  the  lan^rd  for  rent  of  pren^iaea  leaaed  to  «»c^ 
membera.    lb.,  278.  ..       '       -i    c« 

PBlVlIiEQED  COMMUNICATION.    JBqwrt  <{f  mercanMe  agency.}  ^ 
Mkboahtil«  AoBNOT,  69,,|8.  *    .V  "^    '  » 

MlOBABIiE  CAUBR  •  „      -■,.  \,x^,„ 

™  .jW«,to««.«4t«A«l.]    Appeil»t,.Jeweller,dj.iringto  k 

his  buaineaB,  obtained  advancea  «rom  teapondent,  a  whotoaate 

S^e^^d  ive -I  Be<mrity  a  hypo^^  on^  P~P^^ 

he  declared  there  were.mortg^,  but  he  only^p^flad«yM* 

™SL\mount  There waarSlyanotl^.  ^'^l*^^ 
'  thowpellant  became  inaoWen^,  and  the  r^poodent  am«te| 
X  TS  charge  of  obtaining  prope^  SLSL'S^ 
HM  that  there  waa  probable  cauae  for  the  amat.  though  it  ap 
^tL^aiS  ISeH"»t  did  not  intend  f^dulaatty  to  co^^^ 
the  mortgage.    Gw«M  A  SmwAm.  208.    y  >  f 

^  gSmtedfrom  an  interlocutory  judgment  ^^j^SHe^JJ^ 

Ca  luryV  a  demurrer  haa  bAenfltod  to  P«*  of.**  J***?^! 
\  d«v«lo«nent  of  thB«»  facte  on  '^^^  .VointB^aty  h^^O^M. 
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,i«d,  heM,  that 
«y  over  •  polr 
id  it  made  ifi) 
Amount  to^  the 
lyittotbedia- 
raillied  to  him 

,^147^®- .    ■ 

>riv!IeKe  forthe  " 
g;  as  Mnended 
incarradintiM 
fobtidiMdjodg* 
tun  j^tly  vaA 
joii^  of  Queen's 
iTyCounci),the 
RikplatiiMffwu 
jcct^-of  defen- 
I'tbe  IffilBriof 


he  ooetaof  BtSt, 

benofUlifimi, 
9  leaaedto  <n>o^ 

life  agency.}    Su 

'        .a 

H      .-. 
■'■-»- 

Iring  to  .  _ 
out,  a^Whokskle 
roperty,  on  which 
ifwdfiad  oQ0^of  a 
loftly  afkertarda, 
pendent  amBte| 
r  falie  pratntoea. 
Mt,  though  it  »p- 
idenUy  to  conoa»l 


ppeal  win  not  he 
•ring  preme  avatU. 
hidh  iato^  tried 
of  the  dedarfttioa 
BMid,  though  the 
may  he  uWlees. 
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PBOCBDURB-aMKiniMii.  " 
r—  2.  Appeal  from  judgment  in  RevUw.}    When  a  anbatantial  change 
has  been  made  in  the  judgment  of  fltat  inatante  by  the  judgment 
of  the  Court  of  leview,  an  anieal  lies  from  the  latter  tadgment 
^     JFhuer  d:  BrmetU,  ilO. 
— -  a.  Appeal  to  Privy  Oomea.]  .  The  execution  of  a  jud^sment  of  the 
Court  of  Qneen'a  Bench  cannot  be  stayed,  when  the  appeal  to  the 
^,       Privy  Council  has  not  been  lodged  within  six  months  fkom  the 
day  on  which  the  appealwas  allowed.    Alkm  <fc  Ptatt,  322. 
-r-  4.  Ddav  to  appeal  to  Supreme  OturL]    Leave  to  appeiU  to  the  8q- 
•(  preme Court* after  the  sUtutdfy  delay  haa  expired,  will  ^ot  pv 

.  granted,  unless  special  cincumatancea  be  shown  which  retarded!^ 
the  applicaUoa  JTomik  <£  La  Corporation  ^e  Id  paroim  de  8t^ 
Aimt,Sl9.  ' :.. 

- —  byEiueuHon^ExempH^'from  uiture—Dam^  awat^  for  KMl] 
The  amount  of  a  jhdgment  obtained  aa  damages  for  libel  is  not 
exempt  from  seiiure  by  gamiahment.  ArehambnuU  A  Lalonde, 
486.  .  .  « 

t^  «•  Jvry.  TriaLy  Where  a  party  wholes  asked  tor  a  jury  trial  doe» 
not  talce  proceedings  4o  hi^ve  a  trial,  the  other  party  is  entitled^ 
to  obtain  permiuion  to  inscribe  the  case  for  enqfiile  in  the  oidi- 
-  nary  way.    MeLeiahv.  DougiaiSlS. 

—  7.  ^Q^poiMm  en  »auB-ordire—Money$  depoiUed  in  handt  <(f  prothono- 
laryr-C.  C.  P.  758.] ,  Where  moneys  have  b^n  attached  by  gar* 
nisfament  and  depodted  in  the  hands  of  the  pitrthonotary  to 
Vfc,.  abide  the  result  of  a  contestation,  and  -nibsequently,  by  a  final 

jndgmwbt,  the  said  moneys  have  been  d^illMa  to  be.theiwoperty  ' 
of  the  contestant,  and  thS  ino^(niotary,.by^  a  jndgm^t*of  the 
Court  has  been  ordeired  tpjwPibe  same  to  the  contestMtl^  such 
moneys  cannot  be  daimei^^^Sbppoeition'en 
V  ^      ^iog  no  longer  any  suit  pedl^^a  whic^  such  ogppoaitioii 
be  made;  and  the  claimant's  recourse  should  be  by  Mi 
.*    foondeduixm  affidavit  as  roquited  by  law,    BahtardA 

— ^  8.  Seemityfor  cMto.]    An  opposanflrho  ia  absent  from  ib&AMintiy, 
even  if  he  is  a  defendant  op|>osi|it  cfin  d^amwUr,  is  hfid  to  give 
^      security  for  costs.,   Beehelt  dr  La  Bmque  NaHonale,  274. 

——9.Seeuriigforeo»t$.]    Where  the  party  entitled  to  security  for  oosta 

has  in  his  poeBe«||on  property,  belonging  to  the  other  party,  saf« 

fident  to  secure  tjjs  costs,'  a  motion  for  security  for  costs  m»y  be 

Vlej«oted.   Tl^  snffieiency  of  the  security  is  a  matter  within  the 

discretion  of  this  Court    Boxer  v.  Judah,  320.  > 

— 'la  Serment  euppUk^^}    Vfben  a  dem«^d  Is  made  for  damages 

caused  by  «n  aoi^ent  through  defendant^ji  negligenos,.and  there 

is  no  evidenioe  as  to  the  cause  <tf  the  acc^ent,  it  is  not  a  proper 

ease  for  aal»ii«lii«  tbe  termenteuppUloire.    OarponMm  cf  Sker- 

«  6ro(Nte<&iShort,60;  \, 

-—  U.  SeeJ^MUu  Bond,  964 ;  JviMnam,  S94 ;  Sg(usn>AgB*r. 
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^MISSORY  NOm      -  "  "  .      .  •;     •        \ 

4.  aignatwt  obtahud  by  IhmL}    Wheretbe  de«MicUnt'a  dgnMaw 

■    to  »  promiMory  note  wto  o^ned  by  tnnd,  x^oAm  dnanutui- 

OM  which,  In  ti»  opink^  V  the  Ooart,  were  mMtew  of  pabUo 

.    HdUaMj  a^  ttio'tinie  th«  &te  wm  trutifemd  toB.  (tor  whom  ^ 

.the  pli|intiff  wm  pr4k-«m),  held,  thet  it  Wm  incombent  on  the 

ptaintiff  to  pnwe  thet  B.  g»ve  condderatlon  for  the  note.    Ex- 

eAoNff*  Banib  of  OmaMia  <ft  Cbrfe.Ol.  \ 

,  «— 2.  flte  Ikfo+atioh  o»  PAYiunm.  «,     *'  yt 

PDBUC  OFFICER.  .,,  J     »  ^-m 

JVbliM  <?f  adion.]    A  pobllq  officer  ieeiqt  entitled  to  notice  of  action 
under  Art  22,  C.  C.  P.,  where  the  action  ie  for  a  penalty  for  fail- 
•  ing  w  omlttui  to  do  wSiat  the  Uw  requires  him  to  da  /ocTt^n^ 

ArOumbauiUtU    v  i| 


,|: 


QUANTUM  MBBUrr.    Ajieal  on  qiu$ticn  o/.]    See  Appbau 

•■  *         ■•'    ■■:.        ..,    ■■  ^         -ft    ,;.     •-•'.'■..  .. 

RAILWAY.  .  ■.     ■  '         ■"' 

"*        I.  Ae^iient  cawed  6y'ft«  fcr«iSKnjr  <{/•  o  roil.]    Where  damage  feat 
~    from  ah  acdidenr  cai^  by  the  breaking  of  a  rail,  it  ta  for  the 
company  to  eatablish  that  the  fifactnra  waa  cauaed  by  >oree  aw- 
jem;  otherwiae  the  presamption  ol^nmiltenoe  kriaea  ag^nst 
thecompMiy.    (hnadkm  i\ic^Jte««w»Cb.  ACMf«<*.324. 

«.  Exprop^tion.}    Where  land  baa  b^  token  hy  a  railway  com- 

pany,  without  olMerving  the  fotmalitiea  iweacribed  by  tlM  ^i- 

way  Acta  for  the  e^n4>riation  of  lands  for  the  use  of  the  raUway, 

'     ttie  owher  48  rati  tied  to  oppose  the|wle  of  snch  land  under  aa 

^      -        eMmtian  againal  the  rsilwi^  conpany,  and  to  daim  that-ltMje 

•  «    withdrawn  flrom  aeiaure.    Bwnater  *  Jlonjwon,  20.      •  .       - 

BBB  ADJUDICATA.    flee  Caosa  3va*a.  "  <    "' 

RESFONSIBIUTY.  ,     j  V.         " 

'  1.  Ne§ligenee  <jf  foreman.}    See  MAirrtt  aot  SnvAsx,  ^  U 
2.  Cy  JfinjMpo'  CoipbroHon  for  oiindititm%  ttreeU.)   ^UvvmvAL 

OoBplpBATKHI,  60b  •-  '  ■'  ' 

3,  SeelJfiSkAom',  NnQUGWWja ;  Eaiiwat.*  /^  -        - 

ROAD.    aV««*  ""^^  froof-^    -See  Mohkipai.  Law,  26&    ^ 


1  4ttacJkiii«i«  *»  *««*  <(f  erfditor.-i   A  creditor  may  attach  in  tiis 
*  own  hands,  before  judgment,  moneys  anreffects  of  his  drt>tor. 
Dorfon  <fe  JOorion,  166.-  *v 

a  SeenHon  rftgeHU.}    Art  834  G  G  P,  lefars  to  a  secieUon  which 

is  wjoarring  st  the  time  of  .the  aflMavit,  or  to  a  coptomplated  ae^ 
"       cretioft^  Ife.l»>  '  *'  J, 

-P^8.  AkU  w»  rMUUmdM  eompuy  k  mi^dt^mH  befifie  |adg^t 
(Mnnot  properiy  iatoe  where  i^  plaintiff's  action  ia.ai  redd^tum 
.     deeoNiple.    ^166..  ,,  ,^ 

N  4.£MaVlion«JVoai«imr«;]   4^  Rwcmma,  48(1  V  ^, 
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te  of  bia debtor.  ^  ..j^ 

Mt^on  which 
jootomplated  «^     . 
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ArimM.]   Wheraspropniy WMMliiiid theparaluMerboQad 

,    bimaelf  to  le-oonvey  it  to  the  Tendor  within  thi«e  mootha  IhMn    * 

the  time  he  (the  parahaMr)  ahoatd  have  completed  «  hooae  then 

I  in  ooom  of  cooatmction  tbeleon,  on  being  paid  18,000,  K  w^  the  T 

*;  ^  doty  of  the  paiehaaer  to  notify  the  vendor  of  the  eompletito  of  ''. 

the  hooae ;  and  in  default  of  moh  netioe,  the  fight  of  rademptios  V 

j  might  be  exerciaed  after  the  ttplration  ot,  the  tbne  months.  '^ 

-^li  ^  Sheriff-^yaeaied  at  tuU  tf  pimhuer—C.  a  P.  Tli— Property  ' 
Oiirged  with  dower  oMm.]  A  porehaaer  of  real  eatate  at  a  sheriff's  '^ 
sale  is  not  bound  to  Uke  adeed  of  the  pn^tety,  but  may  have 
the  sale  vacated,  if  it  appear  that  the  immovable  is  ohaiged  with     ' 
^         aclaim  for  dower  which  is  not  extingoisbed  by  sheriff's  sale; 
and  this  is  ao,  eveb  where  the  panebaser  has  knowledge,  before 
/  the  sale,  of  the  ezistMioe  of  the  hypothec  Btondin  A  LiaoUe,4!l». 

r^-^  8.  Iitferiority  qf  qwditjf—When  good*  eeaee  to  be  at  riik  <^  vendor.l 
Whme  flour  was  sold  at  Toronto,  OntJ,  to  a  puichaaer  in  Sher> 
-  brooke.  Que.,  at  $4.86  per  barrel,  deUvered  at  Shsrbiooke  aad 

Arthabaskaville,  AeM,  that  the  floor  wis  at  the  risk  of  the  vendor  X 
nntil  delivered,  and  that  the  pondiaser  (who  bad  paid  cash,  and 
did  not  examine  the  flour  until  a  quantity  had  beensoU  insmall 
.  lote  to  his  customers),  was  entitled  to  recover  ftom  the  vendds' 
thediffsrenoe  in^ahie/betweai  flodrof  the  quality  ordered  and_ 
>_Jbat  wbfidi  had  been  received.    Tatfor  dt  Otrtdran,  38- 
ssi_  4.  fim  diipmmdi-^C.  a  1026.]    lH^ieie  a  fpnon  Who  seUs  goods  on 
credi;t  shows  by  his  aeto.hisjoipQse  to  retain  the  property  Oiem. 
in  until  the  conditions  at  jude  be  complied  wittL—as,  for  exi^n* 
pie,  by  ^uiilgning  the  godds  tb  his  own  agent  &  the  dty  wbrae 

Sarcbaser  resides,  with  iiUtractions  not  to  part  with  tiie  UU  ■ 
ing  nntil  the  purchaser  ihall  have  aooqpled  a  draft  for  the 
-the  right  of  properly  in  the  goods  does  not'paai  to  the' 
,      piuebaser,aiid  an  action  of  re^ondicatio^  by  thepar^Mser(wM^ 

'        has  reflawd^to  accept  a  draft  fi^  the  price)  win  notbe maintained. 
aeCHm»ra»dsWati,2i9.  '  . 

-r— 6.  QTreolcMtf.yVwfhiiittar.]    Where  real  estate  is  sold  ft«e  «|id 

dear  of  ineambraiioes,  and  it  appeailB  that  tin  property 
j|h^    with  a  hypothee,  thejjucbaser  is  not  bound  to  take  a 
^pf   ihe  vendor^  dNttpte  hypothec 
,  <itTrdb^^92,      "  1HP 

BEOBET^Y  TBEA8UBEB. 
Jl^ffimm>i0ii4dMt»tii^ 
>    ^  '    ^  teiy^treararor  is  sued  fbr  a  pH»lly  fat  not 

' ,  teto  of  tibe  voW  Ust  tothe  regietrftr  of  the, „ 

"*      within  eight  days  alter  it  came'lnto  fbne,  e8fsqi_ ^,  »-  . .«. 

•  (Q.)  oh.  7,  the  fhotlhi^  the  Usttikaa  still  nader  IhieanaideMtisn 
of  tibe  Goa&dl  is  not  |s  valid  groond  of  deftness  and  ^^rj^raalty 
^    may  be  rsoovbed  even  when  Vbi  mmtmtf^mmxvt^im  liot 
appe^  to  ^  jn  bfd  fidth. . /odojn  ift  ulf«JkMi6MA;    " 
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IT  or  atlBlH'B  BBMOH.  . 

fSmiMion  to  enter  in  the  CaiUutre  at  a  neignlory  a 
.  reproaent  the  former  aeignlorial  rent,  cannot 
)oraUon  Epiteopifk  CWWifllM  Smoin**  <&  ■&»««"* 
225.  V  'V'V' 

\y  oAar{K!<l<  wilft  daimfor  dower.)  8te  SxiM,  496. 

Jamaget.]'  The  Cact  that  the  iqjnrious  slatementa 

, ^  Jof  were  made  principally  in  the  privacy  of  the  family, 

wad  that  the  evidence  of  the  sU^der  was  obtained  by  concealing 
a  witneM  for  the  porpoee  of  overbearing  what  trfaspired,  will  be 
oenaider^  in  mitigation  of  damage*.    ffoMron  <£  Tfhtte,  876. 

STATUTE         "  '  \ 

,     1.  CwBoMaHon.]    An  Act  consolidated  in  similar  terms  by  a  sob- 
^  •  sequent  Act  Is  not  repealed  by  such  tonsolidation,  but  is  conti- 

#  nned  in  force  thereby.    Cy^  de  NavimUUm  de  LongvMil  dc  La  CiU 

^  AJfoWrW,  172.    '  V 

2.  fVrotom.]    An  «r«»liU  dislritiited  by  the  Qoeen's  Printer  with 

the  Statutes  forms  an  integral  part  of  the  Aci  to  which  it  refers. 
Commi»»mre$  d'Ecok  d'Ifyehelaga  &  Montreal  Abattoir$  Co.,  11«. 
—— 8.  *fite  Table  OF  STATimB  ciTBD. 

SUEETYSHIR  '  „„ 

i^urety—Quh  $eeurity-^DepotU  receipt  heli  by  aovemment^FbUure  of 
.BttnJk— JBftpowtW^.]    The  appellant  agreed  to  pui  up  a  cash 
security  of  $lJi,bOO  to  the  Government  for  the  performancp  of  a 
c<»itract  by  the  respondents,  which  security  was  to  remain  in 
the  hands  of  the  Government  until  the  contract  should  be  fbl- 
filled ;  and  the  respondents  were  to^jay  IfcOie  appellant  $2,000 
per  annum  until  the  aecuHty  •hould  be  nkased.    By  arrange- 
ment with  the  Exchange  Bank,  a  deposit  receipj  for  $16,000  was 
Accepted  by  the  B«oeiver.Qeneral,  and  that  sum  was  placed  to 
his  credit  in  the  Exchange  Bank  and  remained  under  his  con- 
troL  Held,  that  the  loss,  of  the  $15,000  by  the  fiulnre  of  Um>  Bank, 
"    was  aloM  to  be  borne  by  the  Government  arid  not  by  the  *PP"^ 
laat,  and  that  the  appellant 'was  entitled  V?  "^g*^^  ^^ 
from  the  respbndenta,  notwitl^|MUiM||b«  *«''€|P'%i>^  ^*f 
dl^  th*  deposH  ie?6ipt;  that  «»|ptM<^*hich  ^*pm^^  ob- 
ta^iMd  the  credit  at  theSx^BJidiB  Bank  were  i^O||fnatMlali|o  the 
^lastie,  the  appellant  \A,\m  furnished  what  was  aooeptW  by  the 
Government  )b  e<iuivakaft  to  cash  at  tlA  tiine  it  ^o*  Siven^^. 
the  ^ount  being  entered  in  the  books  of  the  Bknk  to  the  fre^ 
'      ^MReceiveH3eneral,  the  d^Kisit  thereby  became  a  debt  due 
.     by  thA  Bankinthe  Recelver^aeneral,  and  was  at  the  risk  of  the- 
'  Govinmnent    QUmwfi  &  Qitbert  et  al.,  402.  -  ^  "     . 

TIMBER  Llifira.    flte  Cbows  Lands,  449.  ,     ,      ■  v  ;      '^ 

traps,  DISPD^TEIX    See  Ihtobohoh,  449.  *  '  .     V^ 

.  VBN1X)R  ANd  PURCHASER.    ««  Sal|^ 
WABEANTlT.  ^^  EvnaiNC*""-    ■   ^'i^J^^' ■  '' "'"■■'.C"  •''':■■ 
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